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ACT:

Industrial Dispute--Scale of pay--Condition of service
- - Dear ness al | owance-- Enpl oyees of sales office and factory,
if could be equated--Earlier settlement--Termnation of--
Charter of demand, if_ could be treated as notice of
term nation of previous settlenment--Industrial Disputes Act,
1947(14 of 1947), s. 19(2).

HEADNOTE:

R the respondent conpany has got ‘a factory, with an office
attached thereto, in Al anbazar a suburb of Calcutta and al so
has its sales office in the comercial area of Calcutta.
Wthout first giving a formal notice under s. 19(2) of the
i ndustrial Disputes Act, termnating an earlier settlement,
the Union made fresh demands, contained in —a charter of
demands, inter alia for the enhancement of dearness ~all ow
ance, alteration of the basis of conputing it ~and the
revision of pay scale alleging that what they get is~ much
bel ow what correspondi ng enpl oyees at the sales office get
and that the present rates are inadequate in view of the
rise in cost of living

The dispute relating to dearness allowance al one was ~ first
referred to the Tribunal but later the dispute relating to
grades and scale of pay was also referred to ‘the sane
Tri bunal

The Tribunal after overruling the prelimnary objection of
the conpany that it had no Jurisdiction to proceed with the
reference because no notice termnating the settlenent as
contenplated by s. 19(2) of the Act was given by the work-
nmen, found that the enpl oyees were not entitled to higher
dearness allowance or to the alteration of the basis of
conput ati on of the dearness all owance, but there has been a
change in the circunstances which justified a revision of
the scal e of pay.

Hel d, (1) that when during the pendency of negotiations the
Union by a letter had asked the conpany to treat the charter
of demand as a notice under s. 19(2) of the Act without
first terminating an earlier settlenment under an award and
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the conpany had agreed to refer the matter in dispute

28

to the adjudication of a tribunal, the question of a form

notice wunder s. 19(2) of the Act was immterial, for the
presentation of the charter of demand followed by the letter
amounted to a notice of termnation of settlenent.

(2) that the nenbers of a Union like the one of enpl oyees of
the responsible’s factory have bank dealt with by the
conpany on a different footing fromthe enpl oyees of a sales
office in Calcutta, the former being enployees of an
engi neering concern and the latter of a mercantile one, who
are governed by the recommendati on of the Bengal Chamber of
Commerce and, therefore, the case of the factory enployees
cannot be equated with that of the sales office enployees.

The factory enpl oyees cannot, as of right, demand that the
benefit of the rates fixed by the Bengal Chanber of Conmerce
be also given to them because the rates were not intended
to be applied tothem

Clerks!| of Calcutta Trammays v. Calcutta Trammays Co. Ltd.

[1956] S.C.R 722, applied.

(3) that there is no valid reason for conpelling enployers
to offer wuniformterns of enploynent to their enployees
wor Ki ng in di fferent establishnents because vari ous
consi derations nmust enter into the question such as the
val ue of their work tothe enployer, the enployer’'s ability
to pay, the cost of living the availability of persons for
doi ng the particular kind of work and so on The action of an
enpl oyers who does not offer uniformcondition of service to
all its enployees doi ng work which, broadly speaking may be
called simlar, can not be regarded as discrimnatory or a
breach of any principle of industrial |aw

(4) that the Industrial Tribunal in refusing to extend to
the enpl oyees of the respondent in the factory in Al anbazar
benefit of dearness allowance fornulated by the Benga

Chanber of Conmerce has not contravened any principle of
natural justice or any inportant principle of industria

I aw. Even assuming that an (Industrial Tribunal has
exercised its discretion wongly.in not awarding uniform
dearness allowance to all the enpl oyees of the sane enpl oyer
working in different establishnments, that is no ground for
i nterference under Art. 136.

State, of Madhya Pradesh v. G C. Manager [1955] S.C. R - and
Bengal Chemical & Pharnmmceutical Works Ltd. Cal cutta V.

Their Worknmen, [1959] S. C R 136, ralied on

29

(5) that an award of an |Industrial Tribunal cannot
ordinarily be revised unless there is a circunstances ; but
here, there has been a change of circunstances because . cost
of living has admttedly gone up since then. This is so
notorious a fact that court is entitled to take notice of
it. The object of awarding dearness allowance is to

neutralise, at least partially, the issue in the cost of
living and in the circunmstances the factory enployees are
entitled to have the ol d basis revised.

Burn& Co. Ltd. v. Their Worknen, 19561 S.C. R 781, referred
to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION Civil Appeal No. 429 of 1961
Appeal by special |eave fromthe Award dated Septenber 16,
1958, of the Fourth Industrial Tribunal, Wst Bengal, in
Cases Nos. VII-11 of 1958.

N. C. Chatterjee, A N Sinha and D pak Dutta Choudhri for
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the Appel |l ants.

C. K. Daphtary, Solicitor-General of India, B. Sen and B. N
Ghosh for the respondent.

1962. April 11. The Judgnent of the Court was delivered by
MJUDHOLKAR, J.-This is an appeal by special |eave against an
award made by the court of Industrial-Tribunal, Wst Bengal
Cal cutta

The relevant facts are these : The Western India Match Co.,
(respondent) has got a factory with an office attached
thereto in Al anbazar, which is a suburb of Calcutta. It has
al so got a sales office at Calcutta which is situate in the
commercial area. Certain disputes arose between the factory
enpl oyees and the respondent, pursuant upon the presentation
of a charter of demands by themto the respondent on January
25, 1957. These denmands were seven in nunber. The denands
i ncl uded enhancenent of  the dearness al | owance and
alteration of the basis of computing it. They

30

al so included a demand for the revision of pay scales. The
r espondent was - unwilling to concede the denmands and
t her eupon the appel | ant-uni on approached t he Labour
Comm ssioner, West Bengal. ~Apparently on his suggestion
certain conferences were thereafter held between the parties
and the Conciliation Oficer with a viewto arrive at a
settl enent. During those conferences certain. count er
proposals were put forward by the respondent but they were
not accepted by the union. Eventually the  Governnent of
West Bengal by its order dated January 14, 1958 referred the
dispute relating to the dearness allowance alone to the
Fourth Industrial Tribunal at Calcutta but not the other
di sputes. Conciliation proceedi ngs regardi ng other disputes
were resumed after the aforesaid reference was made and on
May 23, 1958 a settlenent was reached between the Union and
the respondent on all issues excepting the one relating to
grades and scal es of pay. It was agreed that this issue be
referred for adjudication to the same tribunal which was
dealing with the question of dearness allowance Upon this
the Governnent of West Bengal referred that issue to the
Fourth Industrial Tribunal, Wst Bengal by order dated June
3, 1958.

Before dealing with the contentions of the parties it would
be desirable to set out sone nore facts. The Western India
Match Co., has got factories not only at Al anbazar but al so
at Bareilley in Utar Pradesh Anbernath in WMharashtra
Tiruvottiyur in Madras and at Port Blair. ~The Factory at
Al anbazar was established in the year 1930. Besides these
factories the respondent mmintains separate sal es offices at
various places in India to push sales and execute orders.
One of such sales offices is located in the city of /Cal-
cutta.
At the tine of the reference 1, 866 persons were enpl oyed in
the factory at Al anbazar. OQut

31

of them 1,504 were daily-rated or piece-rated enpl oyees —and
the remaining 362 were nonthly-rated enployees. Anongst
them 27 were officers, 67 clerks and 32 supervisors. The

rest were bearers, watchnen, malis, fitters etc. Apart from
the officers all the nonthly-rated enpl oyees admittedly Fal
within the definition of workers under the factories Act.

In the year 1946 a union called the Wnto Mazdoor Union was
formed conprising only of the daily-rated and piece-rated
wor ker s. Thi s union was given recognition by t he
respondent. In the year 1950 another union called the Wnto
Empl oyees, Union conmprising solely of the nonthly-rated
enpl oyees, other than officers, was formed and was duly
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recogni sed by the respondent. One of the conditions under
which the recognition was given was that its nenbership
should consist only of nonthly-rated enployees of the
factory except the officers.
Shortly after the recognition of this Union it entered into
an agreenent with the managenent of the respondent conpany
whereby the scal es of pay, dearness allowance and various
conditions of service of the nonthly paid enpl oyees at Al am
bazar factory were settled. The date of this agreenent is
Sept enber 29, 1951.
Certain disputes arose between the Union and 'the respondent
in the year 1954 which were referred by the Governnent of
West Bengal by its order dated Septenber 1, 1954 to the
Second |Industrial Tribunal, Wst Bengal, for adjudication
In the course of the proceedings, however, an agreenment was
reached between the appellant-union and the respondent on
April 29, 1955. Eventually on Septenber 15, 1955 an award
made in pursuance of the settlenent arrived at was published
in the Calcutta Gazette. It may be nentioned that the
32
settlenent related to various matters relating to the
conditions of service of _enployees including pay and
dearness al | owance. Further, under this agreenent the
production bonus which the nonthly rated worknmen received
was nerged in their basic pay. The aforesaid award was
term nable upon giving two nmonths’ notice conmencing after
Decemnber 31, 1956. Wthout giving a fornal notice
termnating the agreerment the appellant-union nmade fresh
demands on January 25, 1957 pertaining to the same nmatters
whi ch were covered by th at agreenent.
What happened thereafter has already been'indicated by us
above.
The main ground on which the appellant uni on sought revision
of the previous award and the alteration of the basis of
conput ati on of the dearness allowance and alteration of the
scales of pay is that what the respondent is paying to the
factory enployees works out to sonething very nuch bel ow
what correspondi ng enpl oyees at the sales office get. / This,
they say, is unfair. The second ground on which-their claim
with respect to these two matters is based is that other
com parable concerns give better terns to their ~ enpl oyees
than the respondent. The third is that the present rates
are inadequate in view of the rise in cost of living and the
fourth, that the respondent in making |large profits and can
easily afford an upward revision in dearness allowance and
scal es of pay.
On behalf of the respondent a prelimnary objection was
taken to the effect that the tribunal had no jurisdiction to
proceed with the reference because no notice termnating the
settlenent as contenplated by s. 19, sub-s. 2 of the
Industrial Disputes Act, 1947 was given by the appellant.
On nerits its contentions were
33
(1) t hat the conditions of service of
enpl oyees of the sales office are different
fromthose working in the factory;
(2) that there has been no material change
of circunstances since the nmking of the
previous award justifying any revision of the
scal es on the |ines suggested;
(3) that the conditions of service to scales
of pay and dearness all owance prevailing in
the factory at Al anbazar are as good, iif no
better, than those of enployees of other
concerns such as Bridge & Roof Co., Inperia
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Chem cal Industries, Hi ndusthan Lever and
Marshal | & Sons which. are in fact nmuch | arger
concerns and cannot be conpared wth the
r espondent - conpany;

(4) that the respondent has not the capacity

to pay higher dearness allowance to its
nont hl y-rated enployees in the factory, due to
increase in the cost of production, |abour

charges, enhancenent of excise duty and keen
conpetition of the products whi ch have
together resulted in reducing the percentage
of profits.
The prelimnary objection was overruled by the Tribunal
It, however, bold that the enpl oyees at the factory were not
entitled to a higher dearness allowance or to the alteration
of the basis of conputation of the dearness allowance but
that there has been a chanae in the circunstances which
justified a revision in the scales of pay. The Tri buna
accepted /'the contention and adopted the revised scales of
pay of fered by the respondent-conpany to the appell ant-union
daring the conciliation proceedings
M. B. Sen for the respondent-conpany reiterates t he
obj ection based on s. 19 (2) of the Industrial D sputes Act
1947. That provision is-to the
34
effect that a settlenent arrived at between the enpl oyer and
the enpl oyees shall be binding for such period as is agreed
upon by themand if no such period is agreed upon for a
period of six months fromthe date of the settlenment and
shall continue to be binding onthemafter expiry of that
period until the expiry of two nonths fromthe date on which
a notice in witing of his intention to terminate the
settlenent is given by one of the parties to the ot her
party. Unquestionably the parties had arrived at a
settlenent on April 29, relating, ampngst other things, to
dearness allowance and the scales of pay and no forma
notice as contenplated by sub. s. (2) of s. 19 was given.
In our opinion, however, it is not open to the respondent-
conpany to raise this contention in so far as revision of
Pay scales is concerned because in_ the -menorandum of
settlenent May 23, 1958 signed by the representatives of the
parties to this appeal it is clearly provided that the
revision of scales of pay be referred for adjudication to
the sanme Industrial Tribunal which was dealing wth the
guestion of dearness allowance. Besi des, that, this
menor andum contains the followi ng recital:
"Parties were nmet jointly on several occasions
as a result of which the entire dispute,
except the issues of (1) Dearness allowance
(which has already been referred to the Fourth
I ndustrial Tribunal for adjudication)-and (2)
Revi si on of scal es of pay, has been settled on
the following terms;........... "
This recital shows that the respondent was agreeable to
refer to the Tribunal not only the issue relating to
revision of pay scales but also that dealing with dearness
al l owance. Further, in para 37 of its witten statenent the
respondent -conpany clearly accepted the' position that the
Tribunal had jurisdiction to deal with the issue of dearness
al  owance. This circunmstance precludes the respondent from
35
now objecting to the jurisdiction of the Tribunal, Apart
fromthat we may point out that in its reply dated March 29,
1957 to the charter of demands sent on behalf of the
appel l ant-union it was stated that the previous settlenent
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had not been validly terminated and in answer to that the
CGeneral Secretary of the Union wote on April 8,1957 saying
that various representations nade by the union to the
respondent and the presentation of the charter of denmands
amounts to a notice of termnation of the settlenent. Thus,
though no formal notice under s. 19(2) was given this letter
can itself be construed as notice within the meaning of that
provision. It nmay be noted that the representati on was made
long after the expiry of two nonths fromthis date. For
t hese reasons we overrule the contention of M. Sen

Now, coming to the nmerits, the main point wurged by M.
Chatterjee on behalf of the union is that there has been
di scrimnation between the enpl oyees of the respondent in
the Al anbazar factory and their counterparts in the sales
office in Calcutta. According to himeven though these per
sons do the sane kind of work they are given different
grades and scalesof pay and different scales of dearness
al | owance. He ~contends that the enmployees of the sane
enpl oyer doing the sanme kind of work in the sane city ought
not to be differentiated in this manner and that decision of
the Tribunal —denied the nmenbers of the appellant-union
equality with their counterparts in the sales office and is
contrary to the principles of industrial law we nay,
however, point out ‘that the appellant-union claimed party
with-the sales office enployees only in the natter of
dearness all owance /and have referred to the existence of
different pay scales in the sales office only in support of
their claim for ‘an upward revision of the present pay

scal es. It is, therefore, not open to | earned counsel now
to urge that the pay scal es also

36

should be sanme for the factory enpl oyees as for the sales
office enpl oyees. W shall, therefore, consider t he

argunent based on the ground of unwarranted discrimnation
only in so far as it relates to the question of dearness
al | owance.

For <considering this argunent it is desirable to 'bear in
mnd the history of industrial adjudication in Bengal and
al so the precise reason why a different basis for computing
dearness allowance is applied to the respondent enployees in
the sales office fromthat applied to its factory enpl oyees.
Towards the end of the year 1945 the Bengal Chanber of
Commerce nmade an enquiry as to the cost of living of the
clerical staff enployed in nercantile firnms in the city  of
Cal cutta. On the basis of that enquiry it-fixed a certain

anmount as dearness all owance for these enployees. 1t also
fixed for the enpl oyees what it called the mddl e class cost
of living index and reconmended acceptance of its findings
to its constituent menbers. M. Sen stated that/ the

respondent’s sales office is a nenber of the Bengal = Chanber
of Comrerce but its factory in Al anbazar is not a menber of
t he Chanber of Conmerce and this was not controverted by M.
Chatterjee.

In the year 1948 disputes arose between the enployees and

enpl oyers of engineering firnms in Calcutta as well _as
enpl oyees and enpl oyers of nercantile concerns in Calcutta.
These di sputes were referred to separate I ndustria

Tribunals. The first Engineering Tribunal was appointed on
July 3, 1948 to which disputes relating to 119 conpanies,
i ncluding the respondents factory, were referred. The award
made by it was eventually published in the Calcutta Gazette
and effect was given to it. Further disputes arose between
some engi neering concerns and their enployees. These were
referred to a second Engi neering Tribunal on August 31, 1950
37
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and effect was given to its award. It would, there. ’'fore,

appear that nenbers of a union |ike the one of enployees of
the respondent’s factory at Al anbazar have been dealt with
on a different footing fromthe enpl oyees of a sales office
in Calcutta, the forner being enpl oyees of an engineering
concern and the latter of a nercantile one. It was,

however, contended before us that they are not two indepen-
dent undertakings but parts of the same one, that s,

Western India Match Co., and, therefore, in the mtter of
paynment of dearness allowance at |east they should be dealt
with on the same footing.

As we have already pointed out the enployees in the sales
office are governed by the recommendations of the Benga

Chanber of Commerce which .the respondent was nore or |ess
bound to accept to be in line wth ot her simlar
establishnents and, therefore, the case of the factory
enpl oyees cannot be equated with that of the sales office
enpl oyees. In Clerks of Calcutta Trammvays v. Calcutta Rail-
ways Co. Ltd.(1l) the clerical staff of the Calcutta Tramays
clainmed. ‘that since they belonged to the nmiddle class they
should be paid dearness allowance on the basis of the
finding of the Bengal Chanmber of Commerce. Their plea was
negatived by this Court on the ground that in the matter of
grant of dearness all owance no hard and fast rule is appli-
cable to all kinds of enpl oyees, that there are different
grades anongst niddl e classes and the clerical staff of the
Calcutta Trammays cannot claim to be awarded dearness
allowance at the rates fixed by the Bengal Chanber of
Commerce for nmercantile firms. 1t - may further  be pointed
out that the factory enpl oyees cannot all claimto belong to
the mddle class because admttedly two-thirds of them
bel ong to what is known as the subordinate staff.

It may be that the clerical staff both in - Calcutta ' proper
and, in Al anbazar does work which

(1) [21956] S.C R 772.

38

one set of clerks does is not the same as that of the other
set. Cerks in the factories have to do work in connection
with the manufacturing processes in the factory, the /|abour
enployed in the factory, raw materials arriving in the
factory, the finished products of the factory and so on and
so forth. The work which the clerical staff in the sales
office has to do is connected with the marketing of the
finished product, dealing with other firns, carrying. on
correspondence wth the head office and other units and so
on and so forth. There is no identity in the wrk of the
two sets of clerical staff though there may be simlarity.

It is sai d that the work they do carries nor e
responsibility. That may or may not be so but clearly 'if
the work each set of enployees does is hot identical, it

woul d be open to the enployer to place different val ues on
them The sane thing could be said about the work 'of the
subor di nat e staff. If under these circunstances t he
respondent agreed to adopt a different node .of conputation
of dearness allowance in respect of the enployees in the
sales office fromthat offered by it to the enployees in the
factory, <could it be said that the respondent was nmaking
i nvi dious distinction? The sales office being a mnercantile
of fice the respondent bad to fall in line with other simlar
establ i shnments and pay to the enployees in the sales office
the sane dearness allowance as other mercantile firms were

payi ng to their enployees. In t he ci rcunst ances t he
factory enpl oyees cannot as of right demand that the
benefit of the rates fixed by the Bengal Chanber of

Conmerce be also given to themthough those rates were not
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i ntended to be applied to them
Moreover it has to be borne in mnd that in the previous
settlenent the appellant-union was content to accept, the
working class cost of |living index as the basis for
determ ni ng their dearness

39
allowance and even in their present demands they have
alternatively suggested that the sanme be adopted wth
certain variations in the rates in three sl abs.

It is true that the enployees in Al anbazar as well as in
Calcutta are living within the linmts of the Corporation of
Cal cut t a. But that circunstance though relevant is not by

itself sufficient to justify paynment to themof the sane
rate of dearness allowance as the sales office enployees.
We cannot ignore the fact that the enployees of other
factories situate in that —area are not paid dearness
al l owance at the rates formulated by the Bengal Chamber of
Commerce and, therefore, if those rates are adopted by the
respondent with respect to the factory enployees the
exi sting " industrial peace in that region may be destroyed.
The tribunal nmust, therefore, be said to have exercised its
di scretion properly in not acceding to the appellant’s
demand in this respect.

We may al so point out that the enployees in the factory have
been recruited on terns and conditions. which from the
beginning are different fromthose that govern the sales
office employees. ' It is not disputedthat certain benefits
such as those relating to rations, free quarters, gratuity
etc., which are extended to the factory enpl oyees are not
extended to the sales office enployees. VWhat « is said,
however, 1is that the sumtotal of these considered along
with the pay and dearness all owance of the factory enpl oyees
still place themat a di sadvantage as conpared to the sales
of fice enployees. It is true that “the sales office
enpl oyees are, by and large. in a conparatively better
posi tion; but that again is due to the fact t hat
recruitnments in the two establishnents have all al ong been
made on different terms and conditions.

W do not think that there is any valid Treason for
conpel ling enployers to offer uniformterns of

enpl oynent to their enpl oyees working in di fferent
establishments because various considerations nmust enter
into the question such as the value of their work to the
enpl oyer, the enployer’s ability to pay, the cost of Lliving,
the availability of persons for doing the particul ar kind of
work and so on. Indeed, the Mninum Wages Act itself
proceeds on the basis that the enpl oyer has | arge discretion
in so fax as the npbst inmportant condition of service is
concerned, that s, pay, solong at it is not below the
m ni mum wage prescribed. It is a well known fact “that the
hi ghest enployer, the State, does not offer uni form
conditions of service to all enployees doing work which

broadly speaking, may be called simlar. Thus to take -one
illustration, the clerical staff and the nmenial staff-now
called class 1V staff-employed in the Secretariat are
governed by terns and conditions of service different from
those prevailing in other offices such as those under the
Del hi Administration. H gh powered Pay Conm ssions have not
regarded this as discrimnatory treatnent or breach of a
principle of industrial law. In the State of Madhya Pradesh
v. GC Mndawar (1) it was contended on behalf of the
clerical staff in the State of Madhya Pradesh that they
should be paid dearness allowance at the sanme rate as the
Central Governnent enpl oyees posted in Madhya .Pradesh on
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the ground that they were doing simlar work at the sane

pl ace. Their contention was, however, rejected by this
Court.

Looking at the matter thus we cannot say that the Industria
Tribunal in refusing to extend to the enployees of the

respondent in the factory in Al anbazar the benefit of
dearness allowance formulated by the Bengal Chanber of
Conmer ce has contravened any principle of natural justice or
any i mportant principle of industrial |aw In this
connection we

(1) (1955) 1 S.C.R 599.

41

nay refer to the decision in Bengal Cheni cal &
Pharmaceutical Wrks Ltd.; Calcutta v. Their Wrknen (1)
wher e Gaj endragadkar, J., who spoke for the Court observed:
"Though™ Article 136 is couched in w dest
terns, it~ is necessary for this Court to
exercise its discretionary jurisdiction only
in cases where awards are made in violation of
principl es of nat ur al justice, causi ng
substantial and grave injustice to parties or
raises an inportant principle of industria
law requiring elucidation and final decision
by this Court or discloses such ot her
exceptional or special circunstances which
merit the consideration of this Court."
Therefore, even assunming that an Industrial Tribunal has
exercised its discretion wongly in not awarding uniform
dearness al l owance to all the enpl oyees of the same enpl oyer
but who are working. in different establishnments, that is no
ground for interference under Art. 136.
The second ground on Wich the ’tribunal’s deci si on
regardi ng dearness allowance is challenged is that even at
the stage of giving evidence M. Was nouth, the @ Genera
Manager of the respondent said that the respondent stil
sticks to the offer regardi ng dearness all owance but despite
"that the Tribunal did not nmake any change in the /dearness

al | owance. It is contended on the basis of this ‘stand of
M. Wasnouth that the respondent accepted the position that
there was scope for raising the dearness allowance. In

answer to this argument M. B. Sen urged that the offer
whi ch the conpany had made was a package deal but since the
appel l ant-union was not willing to accept the whole of the
respondents offer, the Tribunal was right in not ~granting
any increase in the dearness allowance. W may point- out,
however, that the

(1) (21959) Supp. 2 S.C.R 136, 140.

42

only outstandi ng questions between the parties were two-one

relating to the dearness all owance and the other relating to

the scales of pay. A conparative chart showing the  union’s

demand and the conpany’s offer of the existing scales of

pay, dearness all owance, superannuation, casual |eave, ' sick

| eave and over-time has been placed on record and is

annexure G 1. W are not concerned with matters other than

the first two and we, therefore, reproduce bel ow only that

portion of the chart which relates to the first two of these

matters:

Uni on’ s denand Conpany’s offer

RS. Rs.

1. Gade & A1 35/- 118/-65/- (30yrs.) 30/- 1/4/

50--EB-1/4/- 55/-

scales of A2 40/- 2/8/- 90/- " 35/- 1/4/-
55-EB-1/4/- 60/ -

pay A 3 60/- 3/8/- 130/- " 60/- 2/0/- 80/
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B 1 65/ - 5/0/- 115/-EB-7/- 55/-4/0/- 95/-
EB-5/- 125/,

185/- (20 yrs.) no offer
C1 75/- 6/0/- 135/.EB-8/- 70/- 5/8/-125/-
EB- 7/
215/- (20 yrs.) 167/-EB-195/-
C 2 95/- 8/0/-175/-BB-12/. 85/-7/81-160/ -

EB- 10) -
295/-(20 yrs.) 220/ . EB- 10/ - 260/ -
C 3 120/- 12/0/- 240/-EB- 18/- 110/-10/-210/
EB- 16/ .
420/ -(20 yrs.) 3061- EB- 16/ - 370/ -
C4 Upto a limt of Rs. 650/- Upto a
limt of Rs. 500/-

43
A. As per sales office
2. Dear- Enpl oyees No of fer
ness on
al | o-
wance
B. Rs. Rs.
1 to 50/-basic 125% 1 to 25/- basis 125%*
51 to 100 " 25% 26 to 50 " 40%
101 to 160 " 17% 51 to 150 " 30%
151 to 200 " 12% 151 to 200 " 12%
201 to 250 " 7% 201 to 250 " 7%
251 to 300 " 5% 251 to 300 " 5%

In addition 3% for In addition 3% for
every 5 pts. rise every 5 pts. rise

or fail of work- or fail of work-
i ng class index i ng class index
figure. figure.

** Adj usting the existing
R B. with this salb.
It will be clear from this that “the union had made
alternative demands in respect of dearness allowance, one
was that the sane scale as that for sales office enployees
shoul d be adopted and the other was variation in three slabs
of the present schenme accepting as the basis the working
class cost of living index figure.  The conpany refused to
make any counter-offer with regard to the primary demand of

the appell ant-uni on. But in regard to the alternative
demand it made a counter-offer. If we understand M-
Wasnout h right the respondent conpany stood by its counter-
offer based on the working class cost of [living index
figures before the Tribunal even though the

44

conciliation pr oceedi ngs br oke down. Duri ng t hese
pr oceedi ngs this counter-offer was |inked with the

counteroffer pertaining to grades and scales of pay.
Presunably, therefore, the conpany regarded the package dea
not nerely as a concession made for putting an ‘end to
di sputes but also because it regarded it as fair and the
financial commtnent entailed by it to be within its neans.
No doubt in the evidence M. Wasnouth has said that the
respondent -conpany does not stick to its offer relating to
grades and scales of pay. But that would not render what
was a fair and reasonable offer during the stage of
negoti ations, no longer fair and reasonable or necessary.
The Tribunal has revised the pay scares on basis of the
respondent’s offer. |If, therefore, dearness allowance is
revi sed on the basis of the respondent’s offer what would in
effect be done would be only that which the respondent
conpany during the conciliation proceedings had itself
offered to do, a thing which was considered to be fair and
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reasonable and al so necessary. In these circunstances we
find it difficult to understand the principle on which the
Tribunal proceeded in refusing to revise the scales of
dearness all owance on the basis of the respondent-conmpany’s
of fer.

Though, therefore, we reject the contention of the
appel | ant -uni on that the dearness all owance should be fixed
on the sane basis as that obtaining in the sales office we
think that in view of the stand taken by the respondent-
conpany throughout the proceedi ng& dearness all owance shoul d
be revised in accordance with the conpany’s offer. The fact
that it nade such an offer is indicative of two things : the
necessity and propriety of revision of the dear ness
all owance as well as the ability of the respondent-conpany
to pay higher dearness allowance. It was no doubt contended
45

before wus that the offer was nmade during negotiations and
was wi thout prejudice and we should therefore, keep it out
of our mnd. But' we cannot overl ook the fact that M.
Wasnouth ' stuck to that offer even after the <conciliation
proceedi ngs had ended infructuously and thus in effect
revived the original offer.
M. Sen, however, argued that on the basis of the decision
in Bun & Co. Ltd., 'v. Their Enployees (1) that an award of
i ndustri al Tri bunal ~cannot be reopened wunless it is
est abl i shed t hat there has been a change in t he
circunstances on the award is based and that ‘since there has
been no such change the award of’ 1955 'pertaining to
dear ness al |l owance ought not to be revised. It is true that
an award cannot ordinarily be revised unless there is a
change of circunstances. But here, there has been a change
of circunstances because cost of living has admttedly gone
up since then. This is so notorious a fact that we are
entitled to take notice of it. ~The object of awarding
dearness allowance is to neutralise, at least partially, the
rise in the cost of living, and in the circunstances the
factory enployees are entitled to say that the old basis
needs to be revised. There is thus no substance in M.
Sen’ s argunent.
On the question of the grades and scales of pay the
contention of |earned counsel is that the Tribunal has not
applied its mnd to the question but ha,; nechanically
accepted the respondent’s offer. This statenent is not
wholly accurate, No doubt the Tribunal has accepted  as
reasonabl e, the offer which the respondent has nade ; but it
has given reasons for doing so. In its award the Tribuna
has stated

"The principal point made in support of. the

demand is that the grades and scales of  pay

are too short and that they should be

(1) [1956] S,C R 781
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extended with such nodifications as nmay appear
necessary in the circunstances of the case. "
Then after conparing the existing grades wth
the conpany’s offer the Tribunal observed:

“I't would appear at a glance at this chart
that the existing rates provide for scales of
pay in the case of six grades upto 16 vyears
and in the case of one it provides for ten
years only. The Union's demand is for
extendi ng the scal es upto 20 years in place of
ten and sixteen years, and both the m ninmm
and maximumlint of the scales of pay would
be raised in all cases. The Company’'s offer
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except in the case of grade B(1) if nuch in
advance of the existing grades and scal es of
pay. There are good justifications for
revi sion of the grades and scal es of pay, and
the Conmpany’'s offer, in ny opinion, should
have been accepted by the Union. The revision
of the grades and scales of pay as in the
Conpany’s offer wll, to a great extent,
renmove the hardships of the enployees, who,
for the present, nmust remain satisfied wth
such revision.
It has, therefore, applied its mnd to the conpany’s offer
and also borne in mnd the demand made by the union. Upon
consi deration of these matters the Tribunal came to the
Conclusion that the conmpany’s offer is a reasonable one.
Its finding in this regardis one of fact and cannot be
permtted to be challenged in an appeal under Art. 136.
In this view we all owthe appeal partly and direct that the
award '‘be nodified by providing for a revision of the
dearness ' all owance on the basis of the conpany’'s offer.
Subj ect to this nodification, the appeal will, be dism ssed.
In view of the partial success of the parties we nmake no
order as to costs.
Appeal allowed in part.
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