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ACT:

Bonbay Sales Tax Act, 1946 (5 of 1946), s. 20-Suits to
chal | enge assessnments mmde under Act and rules nade
t her eunder barred-’ Qutside’ sales wongly assessed as
"inside’ sales--Suit to recover tax wongly charged whether
lies,.

HEADNOTE

The appellant, a public Iimted conpany manufacturing and
selling textiles was a 'dealer’ under the Bonbay Sal es. Tax
Act 1946. For the period 26th January 1950, to 31st -~ March
1951, it was assessed to sales tax oncertain sales which
were treated by the Sales Tax Authorities as 'inside sales
but whi ch according to the decision of the Suprene Court in
theBengal Imunity Co. Ltd. v. State of Bihar and Os.
[1955] 2 S.C.R 603, delivered on 6th Septenber 1955,

were 'outside’ sales non-taxable under the Act. After the
above decision the appellant discovered that it had been
illegally subjected to tax in respect of the said ’outside
sal es. The period for renedies under the Act having
expired, it filed a suit for the recovery of sales-tax
illegally collected fromit in respect of the °’outside
sales. On behalf of the respondent State the plea taken in
defence was that the suit was barred by s. 20 of the Act.
Accepting the plea, the trial court dismssed the suit. The
Hi gh Court, in appeal, took the sanme view, whereupon, wth
certificate, the appellant came to this Court.
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The questions, arising out of the argunents on behalf of the
appel lant, which fell for determination were : (1) whether
an assessnent in violation of a statutory provision could
claimthe status of an assessnent nade under the Act, within
the nmeaning of s. 20; (2) whether the decision by the
appropriate authority as to the nature of the transaction
was a decision on a collateral fact, the finding on which
alone conferred jurisdiction on the authority to levy the
tax, or was it a decision on a question of fact which had to
be determined by the authority itself as one of the issues
before it ? (3) Wwether s. 20 was valid if construed as
being a conplete bar to a suit such as filed by the
appel | ant.

HELD :(i) Section 20 protects "assessnent nade under the
Act , or the rules nmade thereunder" by appropriate
authorities. In Firmand I'l'luri Subbaya Chetty and Sons
this Court, interpreting a simlar provision ins. 18A of
the Mdras GCeneral ~Sales Tax Act observed that the ex-
pression /"any assessment nade under this Act" was wide
enough to cover all assessnents nade by the appropriate
authorities under the Act whether the said assessments were
correct or not. There can be little doubt. that the clause
"an assessnent nmade" cannot- nean on assessnent properly and
correctly made. [72 B-D

In its plaint the appellant was undoubtedly <calling into
guestion the assessnent order made against it and such a
chal | enge was plainly prohibited by s. 20. [72(C

65

Firm and |Illuri Subbaya Chetty and Sons v. The State of
Andhra Pradesh, [1964] 1 S.C. R 752, relied on.

(ii)If the relevant provisions which confer jurisdiction on

the appropriate authorities to |evy  assessnent —on the
dealers in respect of transactions to which the ‘charging
section applies are examined, it is inpossible to escape the
conclusion that all questions pertaining to the liability of
the dealers to pay assessment in respect of their
transactions are expressly left to be decided’ by the
appropriate authorities wunder the Act as matters falling
within their jurisdiction. Whet her or not a return is
correct; whether or not transacti ons which are not nentioned
in the return, but about which the appropriate authority has
know edge, fan within the m schief of the charging section-,
what is the true or real extent of the transactions which
are assessable; all these and other allied questions have to
be deternmi ned by the appropriate authorities thensel ves, and
so it is inmpossible to accept the argunent on behal f of the
appel l ant that the finding of the appropriate authority that
a particular transaction is taxable under the provisions of
the Act, is a finding on a collateral fact which gives the
appropriate authority jurisdiction to take a further step
and nmake the actual order of assessnent. The whole activity
of assessnment beginning with the filing of the return and
ending with the order of assessnent falls wthin the
jurisdiction of the appropriate authority and no part of it
can be said to constitute a collateral activity not
specifically and expressly included in the jurisdiction of
the appropriate authority as such. [75 D-H]

| t he appropriate authority while exerci si ng its
jurisdiction and powers under the rel evant provisions of the
Act, holds erroneously that a transaction which is an
outside sale is not an outside sale and proceed,-, to |evy
sales-tax on it cannot be said that the decision of the
appropriate authority is without jurisdiction. [78B]

The Provincial Governnent of Mdras (Now Andhra Pradesh) v.
J. S. Basappa, 15 S.T.C. 144 and Bharat Kala Bhandar Ltd. v.
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Muni ci pal Conmittee, Dhanangaon, C A No. 600 of 1964
deci ded March 26. 1965, distingui shed.

Snt . UjamBai v. State of Utar Pradesh. [1963] 1 S.CR
776, relied on.

State Tradi ng Corporation of India Ltd. v. State of Msore,
[1963] 3 S.C.R 792, Secretary of State, represented by the
Col  ector of South Arcot v. Mask and Co.L.R 67 . A

'222' Raleigh Investnent. Co. Ltd. v. Governor-Ceneral inCouncil
LR 74 1.A 50 Pyx Ganite Co. Ltd. v. Mnistryof Housing
JUDGVENT:

Yi ewsl ey and West Dryton Urban District Council, [1957] 2
Q B. 136, referred to.

(iii)lIf it appears that a statute creates a specia

right or liability ind provides for the determination of the
right or liability to be dealt with by tribunals specially
constituted in that behalf and it further |ays down that al
guestions about the said right and liability shall be deter-
m ned by the Tribunals so constituted, it becones pertinent
to -enquire whether renedies normally associated with
actions incivil courts are Prescribed by the said statute
or not. Such -an enquiry would have rel evance in the present
case in construing the terns of s. 20 as well as in
consi dering the question of the constitutionality of s. 20.
If the court was satisfied that the Act provided no renedy
to nake a claimfor the recovery of illegally collected tax
and yet s. 20 prohibited such a claimbeing mde before an
ordinary «civil court, the court mght hesitate to construe
s. 20 as creating an absolute bar, orif such a construction
was

66

not reasonably possible the court mght —seriously exam ne
the question about the constitutionality of such ' express
exclusion of the civil court’s jurisdiction having regard to
the provisions of Arts. 19 and 31 of the Constitution. [82
CF, 83 CD

Sales Tax Officer, Banaras & O's. v. Kanhaiya Lal Mikund |a
Saraf, [1959] S.C R 1350 and/ Conm ssioner for Mot or
Transport V. Antill Ranger & Co. Pty. Ltd. State of New
South Wales and Ors. v. Ednmund T. Lennon Pty. Ltd. /[1956]
3 Al ER 106, referred to.

(iv)From an exam nation of the rel evant provisions of the
Act it was clear that the appellant <could have either
appeal ed or applied for revision and prayed for condonation
of delay on the ground that the mistake which was

responsi ble for the recovery of the tax illegally |evied was
di scovered on the 6th of Septenber 1955, because such a plea
woul d have been perfectly conpetent under s. 22B. - In other

Words if the appellant had pursued a renmedy available to it
under s. 21 or s. 22 read with s. 22B, its case woul d /have
been considered by the appropriate authority and t he
validity of the grounds set up by it for the refund of the
tax in question would have been legally exam ned. Therefore
it could not be said that even for the claim which the
appel  ant sought to make in the present suit, there was  no
alternative renmedy prescribed by the Act. [85 A-(C

The above conclusion served a double purpose. It nmade it
easier to construe the wide words used in s. 20 and hold
that they constituted an absol ute bar against institution of
the present suit and it al so hel ped the respondent to repe

the plea of the appellant that s. 20 if so widely construed
was unconstitutional. The conclusion therefore followed
that s. 20 had to be construed in the sane manner as s. 18A
of the Madras General Sales Tax Act was construed by this
Court in Firmand Illuri Subbaya Chetty and Sons and even on
this wde construction the section was constitutionally
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valid. [85 D E]
(v)Although the suit filed by the appellant in so far as

it related to the recovery of tax illegally collected was
barred by s. 20, it was not barred in so far as it
chall enged the validity of s. 20, itself. In terns s. 20 is
confined to cases when the validity of assessnment orders
made under the Act is challenged. It cannot take in a

challenge to the validity of the section itself. But this
finding could be of no material assistance to the appellant
because even if it succeeded on this point it still had to
face the plea of the respondent that on nerits the suit was
barred. [85H

&

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 481 of 1963.
Appeal fromthe judgnment and order, dated August 7, 1961 of
the Bonmbay Hi gh Court in Appeal No. 51 of 1960.

A V.. Viswanatha Sastri and 1. N Shroff, for t he
appel | ant.

S. V. Qupte, Solicitor-Ceneral, S. G Patwardhan and R H
Dhebar, for the respondent.

S. Venkat akri shnan, ‘for intervener No. 1.

Naunit Lal, for intervener No. 2.

P. Govi nda Menon and V. A. Seyid Muhamred, for intervener
No. 3.

6 7

R. Ganapathy lyer and B. R G K' Achar, for. intervener
No. 4.

N. Kri shna swany Reddy, Advocate-Ceneral, ~Madras, V.
Ramaswam and A. V. Ranagam for intervener No. 5.

M S. CQupta, for intervener No. 6.

G C. Kasliwal, Advocate-Ceneral, Rajasthan, K K Jain
and R N. Cachthey, for intervener No. 7.

C. B. Agarwala and 0. P. Rana, for intervener No. 8.

B. SEN, S. C. Base and P. K Chakravarti for P. /K ' Bose

or intervener No. 9.

V. Subramani am Advocate-General, Andhra Pradesh 'and B
G K. Achar, for intervener No. 10.

The Judgrment of the Court was delivered by

Gaj endr agadkar , C.J. The principal point—of Ilaw which
arises in this appeal is whether the Bonbay Hi gh Court was
right in holding that the suit filed by the appellant, Kam a
MIlls Ltd. against the respondent, the State of Bonbay, was
i nconpetent. The appellant is a Linmited Conpany and owns a
textile mll at Bomnbay. It carries on. business of
manuf acture and sale of textile cloth. During (the period
26th January, 1950 to 31st March, 1951, the appellant’ was
regi stered as a "Deal er" under the provisions of the Bonbay
Sales Tax Act, 1946 (No. V of 1946) (hereinafter called
"the Act’). The appellant’s case is that during the said
period, it sold goods inside and outside the then State of
Bonbay. The total value of goods sold by the appellant
outside the State of Bombay was Rs. 40, 20, 623-12-0 and Rs.
1, 08, 946- 14- 0. On the said sales of Rs. 40,20,623-12-0
General Sales Tax of Rs. 61,885-12-0 was |evied, where on
the sales of Rs. 1,08,946-14-0 Special Sales Tax of Rs.
3,301-8-0 was levied. The total Sales Tax thus levied
agai nst the appellant in respect of the outside sales during
the rel evant period was Rs. 65, 187-4-0.

On  Decenber 20, 1956, the appellant instituted the present
suit (No. 402 of 1956) on the Original Side of the Bombay
H gh Court, and clained to recover the said amunt from the
respondent on the ground that it had been illegally |evied

m—h
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against it. According to the appellant, the illegality of
the i npugned assessnent, |evy, inposition and collection was
di scovered by it soon after this Court pronounced its
judgment in The Bengal Imunity Co., Ltd. v. The State of
Bi har & Others, (1) on the 6th Septenber,

(1)[1955] 2 S.C.R 603.

68

1955. The appellant’s case further was that s. 20 of the
Act did not bar the institution of the present suit; and, in
the alternative, if it was held that it created a bar, the
said section was ultra vires the Constitution of India and
voi d.

The claim thus nade by the appellant was resisted by the
respondent on several grounds. One of the pleas raised by
the respondent was that the Court had no jurisdiction to
entertain the suit. 1t was urged by the respondent that s.
20 of the Act created a bar against the institution of the
present” suit, and the suit should, therefore, be dism ssed
on that prelimnary ground. The respondent also contended
that the plea raised by the appellant that the said section
was ultra vires the Constitution was w thout any substance.
On the nerits, the respondent pleaded that the appell ant was
not justified in claimng a refund of the amunt of tax
recovered fromit for the sale transactions in question.

On these pleadings, the learned trial /Judge franmed nine

i ssues. Issue No. 2 was in regard to the ‘jurisdiction of
the Court to entertain the suit. This issue was tried by
the learned trial Judge as 3a preliminary issue. He held

that s. 20 of the Act was a bar to the institution of the
present suit, and on that view, he upheld the Plea raised by
the respondent. In the result, the appellant’s 'suit was
di sm ssed

The appellant challenged the correctness of the said
deci sion by preferring an appeal before a Division Bench of
the said Hi gh Court under Clause 15 of the Letters Patent.
The Division Bench agreed with the view taken by the | earned
trial Judge and dismssed the (appeal preferred’ by the
appel | ant . The appellant then applied for and obtained a
certificate fromthe said H gh Court - and it is with the said
certificate that it has come to this Court in-appeal

When this appeal was argued before a Division Bench of this
Court on March 23, 1964, M. Purshottam for —the appellant
contended that in addition to the point which had been
decided by the Hi gh Court, he wanted to urge that s. 20 of
the Act was invalid. The case which was thus presented by
M. Purshottam was that on a fair and r easonabl e
construction, it should be held that s. 20 does not create a
bar against the institution of the present [(suit. I f,
however, it was construed to create a bar, it was constitu-
tionally invalid. |t appears that though this alternative
pl ea bad been taken by the appellant in its plaint, no issue
was framed in respect of it and naturally, the point has not

been considered either by the learned trial. Judge_ or by
the Division Bench which

69

heard the Letters Patent Appeal. Even so, the Division

Bench of this Court which heard the appeal, allowed M.
Purshottamto raise his alternative contention, and so, the
appeal was ordered to be placed before a Constitution Bench.
The appeal then came on for hearing before the Constitution
Bench on April 10, 1964. After it was argued for sonic tine
the Court decided to issue notices to the Advocates-CGenera
of different States, because it was felt that the question
about the constitutionality of s. 20 of the Act which the
appel l ant wanted to rai se was of considerabl e i nmportance and
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different States may be interested in presenting their case
before this Court, for a provision simlar to that of the
i mpugned section would be found in Sal es Tax statutes passed
by many State legislatures. That is why this Court directed
that notices should be served on the Advocates-Ceneral of
all States and the matter should be placed for hearing
before a Special Bench. That is howthis matter has been
pl aced before a Special Bench for final disposal

For the appellant, M. Viswanatha Sastri has wurged two
poi nts before us. He argues that on a fair construction of
s. 20, it should be held that the present suit is outside
the m schief of the said

section. In the alternative, he contends that if s. 20
creates a statutory bar against the institution of a suit
like the Present, it should be held ultra vires the
Constitution.

Before dealing wth the points raised in this appeal, it

woul d be  necessary to refer to one fact which is not in
di spute. 'The Act was passed in 1946 and it cane into force
on March 8, 1946. At that tine, the word as defined by s.
2(g) of the Act would have taken in-all sales whether they
were inside sales or outside sales. After the Constitution
was adopted on January 26, 1950, Art. 286 cane into force
and it protected certain sales specified by it from the

purview of State taxation. It nmmy theoretically be true,
that as soon as Art. 286 becane effective,  the expression
"sal e" as def i ned by t he Act was automatically

constitutionally controlled by the limtations prescribed by
it. To make this position clear, however, Bombay Ordinance
If of 1952 was passed and by s. 3, it added s. 30 to the
Act . In effect, s. 30 introduced in the Act the relevant
provi sions prescribed by Art. 286 of the Constitution, so as
to bring the operation of the Act expressly in conformty
with the said constitutional provision. Section 3 | further
made it clear that the addition made by it by introducing s.
30 in the Act shall be made and shall always be deermed to
have been nade in the said Act as so continued in force,
with effect fromthe 26th January, 1950.

70

It is well-known that the controversy in regard to the
interpretation of Art. 286 began with the decision of this
Court in the State of Bonmbay v. United Mdtors(1l), and ended
with the subsequent decision, of this Court in the case of
Bengal Imunity Co.(2) In order to alleviate the economc
crisis which was likely to result in view of the subsequent
decision of this Court, the President pronulgated the Sales
Tax Validation Odinance, 1956 on January 30, 1956, the
provi sions of which were |ater incorporated in the Sales Tax
Val i dation Act, 1956. This Act validated sales t ax
collected by different States from 1st April, 1951 "to 6th
Sept enber, 1955 in accordance with the principles laid down
by this Court in United Mdtors case. The sales-tax
simlarly collected between 26th January 1950 to 31st March
1951 was also sought to be validated by the Sales Tax
Conti nuance Oder, 1950. If we had reached the stage of
considering the nerits about the validity of the recovery of
tax in the present case, it would have becone necessary for
us to consider the effect of this Continuance O der. M.
Sastri contends that notw thstandi ng the Continuance Order
the recovery of the tax is illegal and that is the main
foundation .of his argument before us. The present dispute
between the parties, accordingto M. Sastri, is thus
essentially simlar to other disputes between assessees and
the respective States where through nmistake, tax was
collected or paid in regard to transactions which were
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relates to the construction of s. 20. Let us read the said
section :

W wll nowrevert to the main points of |aw raised before
us for our decision. The first question which nust be
considered relates to the construction of s. 20. Let us
read the said section

" 20. Save as is provided in s. 23, no

assessment made and no order passed under this
Act or the rules nade thereunder by the
Conmi ssi oner or any person appoi nted under s.
3 to assist himshall be called into question
in any Gvil Court, and save as it provided in
sections 21 and 22, no appeal or application
for revision shall Ilie against any such
assessnent or order".
M. Sastri contends that s. 20 can have no application to
the present suit, because the order of assessnent which the
appel | ant seeks to challenge in the present proceedings has
been nmde by the relevant Sales-tax authorities wthout
jurisdiction. He concedes that even though an order of
assessment . nade wunder the Act nay be passed on a wong
concl usion of fact, it cannot be challenged by a suit having
regard to the provisionsof s. 20. In other words, an
erroneous order of assessnent nmade under the Act woul d be
(1) [1953] S.C.R 1069.
(2) [1955] 2 S.C R 693.
71
entitled to the protection of S. 20; but the said protection
cannot be claimed by an order which is passed wthout
jurisdiction. According to M. Sastri,  the i mpugned
assessment contravenes - the provisions of Art. 286 and as
such, is invalid. Wat the assessnent order purported to
tax was an outside sale and it was beyond the conpetence of
the authority to nake the said order. |Indeed, it was beyond
the conpetence of the State Legislature to levy a tax in
respect of an outside sale; and so, on the ultimte
anal ysis, the inmpugned assessnent is wthout jurisdiction
and it cannot, therefore, be said to be an assessnent’ nade
under the Act within the meaning of 'S. 20.
M. Sastri did not dispute the fact that the-argunent thus
presented by himwould be equally applicable to cases of
assessment made erroneously in respect of transactions which
are otherwise statutorily exenpted fromthe operati onof the
Act . If a Sales Tax statute exenpts certain transactions
from the purview of its charging section, and t he
appropriate authority makes an order of —assessment in
respect of such an exenmpted transaction,, the ~assessnent
woul d be beyond its jurisdiction and can be inpeached by a
suit; s. 20 will not protect such an assessnent. . No -doubt,
M. Sastri enphasised the fact that the constitutional pro-
hi bition against an assessment in respect of outside sales
stood on a much higher pedestal than the prohibition by a
statutory provision in a Sales Tax Act. The first
prohibition is a constitutional prohibition and its breach
woul d entitle a citizen to claimthe protection of Art. 265
and Art. 31(1); but, on principle, according to M. Sastri,
a transaction which is exenpted from assessnment either by
virtue of Art. 286 or by virtue of any specific statutory
provi sion, cannot be validly assessed, and an assessnent
made in respect of it cannot claim the status of an
assessment nade under the Act within the nmeaning of s. 20.
A suit would, therefore, be conpetent to chall enge such an
invalid assessnent. That, in brief, is M. Sastri’s
argunent on the construction of s. 20.
In dealing with this question, it is necessary to renmenber
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that the normal rule prescribed by S. 9 of the Code of G vi
Pr ocedure is that the courts shall (subject to t he
provi sions herein contained) have jurisdiction to try al
suits of a civil nature excepting suits of which their
cogni zance is either expressly or inpliedly barred. There
is no doubt that a claimfor the refund of sales tax
allegation to have been paid by the appellants through
mstake is a claimof a civil nature and nornmally it should
be triable by the ordinary courts of conpetent jurisdiction
as provided by S. 9 of the Code; but this section itself
| ays down that the jurisdiction of the civi

72

courts to try suits of a civil nature can be excluded either
expressly or inpliedly; and so, the point raised for our
decision in the present appeal is whether on a fair and
reasonabl e construction of s. 20, It can be said that the
Jurisdiction of the civil court is barred either expressly

or inpliedly.

Section 20 protects "assessnent nade under the Act or the
rul es made thereunder" by appropriate authorities. There
can be little doubt that the clause "an assessment nade"
cannot nean the assessnent properly or correctly made. The
said clause takes in-all assessnments nade or purported to
have been nade under the Act. In its plaint, the appellant

is undoubtedly calling into question the assessnent order
nmade against it, and such a challenge to the assessnent
order is plainly prohibited by s. 20. An order of
assessment, though ‘erroneous, and though ‘based on an
incorrect finding of fact, is, nevertheless, an order of
assessment within the neaning of s. 20; and s. 20, in ternms,
provides that it will not be called in question-in any civi
court.

Thi s question has been recently considered by this Court in
Firm and Illuri Subbayya Chetty & Sons v. The State of
Andhra Pradesh(1). Dealing w'th s.~ 18A of the Madras
General Sales Tax Act (Act 9 of 1939), which corresponds to
s. 20 with which we are concerned in the present appeal
this Court observed that the expression "any assessnent nade
under this Act" is w de enough to cover all assessnments made
by the appropriate authorities under this Act~ whether the
sai d assessnents are correct or not. It is the activity of
the assessing officer acting as such officer which is
intended to be protected and as soon as it is shown that
exercising his jurisdiction and authority under this Act, an
assessing officer has made an order of .assessnent,  that

clearly falls wthin the scope of s. 18A It was also
observed that whether or not an assessment has ~been made
under this Act, wll not depend on the correctness or

accuracy of the order passed by the assessing authority.
This position is not seriously disputed by M. Sastri before
us. He, however, contends that if the inpugned order has
been passed without jurisdiction, it cannot fall within the
purview of s. 20 of the Act. |In other words, the contention
is that when the appropriate authority purported to | evy the
tax on the appellant in respect of the transactions in
guestion, it was attenpting to assess outside sale,; and
since the said assessnment contravened Art. 286, it was
invalid and the order was without jurisdiction and as such
a nullity. How can an order passed by the appropriate

(1) [1964] 1 S.C.R 752.

73

authority without jurisdiction claimthe protection of s.
20, asks M. Sastri.

In deciding the validity of this contention, it is necessary
to examne the scope of the jurisdiction conferred on the
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appropriate authorities by the relevant provisions of the
Act . Jurisdiction is either territorial, or pecuniary, or

in respect of the subject matter. There is no difficulty
about the assessing authorities’ territorial and pecuniary
jurisdiction in the present case. What is the nature of the
Jurisdiction conferred on the appropriate authority in
respect of the subject-matter of sales tax ? Has the
appropriate authority been given power to examine the nature
of the transaction and decide whether it is liable to tax or
not ? O, can the appropriate authority proceed to exercise
its power of inmposing a tax only in cases where the
transaction in question is assessable to such tax ? In
other words, is the decision about the character of the
transaction the decision on a collateral fact, the finding
on whi ch alone confers jurisdiction on the tribunal to |evy
the tax, or is it the decision on a question of fact which
is left to be determ ned by the appropriate authority itself
? If the jurisdiction conferred on the appropriate authority
falls ‘under the first category, then its finding that a
particular transaction is taxable under the relevant provi-
sions of the Act, would be a finding on a collatera
gquestion of fact’ and it may be permissible to a party
aggrieved by the said finding to contend that the tax |evied
on the basis of an erroneous decision about the nature of
the transaction is wthout jurisdiction. If, however, the
appropriate authority has been given jurisdiction to
determine the nature of the transaction-and proceed to |evy
a tax in accordance with its decision on the ‘first issue,
then the decision on the first issue cannot be said to be a
decision on a collateral issue, and even if the said issue
is erroneously determ ned by the appropriate authority, the
tax levied by it in accordance with its decision cannot be
said to be without jurisdiction

It is observed in Halsbury(l) : "The jurisdiction wof an
inferior tribunal my depend upon the fulfilnment of some
condition Precedent or upon the existence of some particul ar
fact. Such a fact is collateral to the actual matter ‘which
the inferior tribunal has to try, and the determ nation
whether it exists or not is logically and tenporally  prior
to the determination of tile actual —question which the
inferior tribunal has to try. The inferior tribunal nust
itself decide as to the collateral fact :—when, at the
i nception of an inquiry by a tribunal of Fimted
jurisdiction, a challenge is made to its jurisdiction, the
tribunal has to nake up its mind whether it -will

(1) Halsbury' s Laws of England, 3rd Edn. Vol. 11, p. 59.
7 4

act or not, and for that purpose to arrive at sone decision
on whether it has jurisdiction or not. There may be
tribunals which, by virtue of legislation constituting them
have the power to determine finally the prelimnary facts on
which the further exercise of their jurisdiction depends;
but, subject to that, an inferior tribunal cannot, by a
wrong decision with regard to a collateral fact, give itself
a jurisdiction which it would not otherw se possess”.

It would be noticed that M. Sastri’s argunent that the
i mpugned order of assessnent is without jurisdiction and as
such, does not fall within S. 20, proceeds on the assunption
that the finding of the appropriate authority that the
transactions in question were taxable under the relevant
provisions of the Act, is afinding ona fact which is
collateral . The questionis : is this assunption well-
founded ? In our opinion, the answer to this question nust
be in the negative.

In this connection, the relevant schene of the Act by which
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necessary powers have been conferred on the appropriate
authorities, falls to be considered. Section 3(1) provides
that for <carrying out the purposes of this Act, the
Provi nci al CGovernment nay appoint any person to be
Conmi ssi oner of Sal es Tax, and such other persons to assist
him as the Provincial Government thinks fit. Section 3(2)
then | ays down that persons appoi nted under sub-s. (1) shal
exerci se such powers as nmay be conferred and perform such
duties as nay be inposed on themby or under this Act.
Section 4 deals wth the appointnent of a Tribunal and
provides for its constitution. Section 5is the charging
secti on. Section 8 requires the registration of dealers,
the expression "dealer™ having been defined by S. 2(c).
Section 10 inposes an obligation on the dealers to make
returns. Section 11 deals with the assessnment of tax, sub-
s. (1) (a) provides that the anbunt of tax due from a
regi stered dealer shall, in the case of first assessnent, be
assessed in respect of such period not exceeding twelve
nont hs as 't he Comm ssi oner nmay determ ne. Sub-sections (2),
(3) and  (4) of ‘S. 11 contain provisions in regard to the
procedure - which has to be followed by the Comrissioner in
determ ning the question about the liability of a dealer to
pay assessment. The Conmm ssioner has to take evidence, has
to bear the dealer, canrequire further evidence to be I|ed
by the dealer on specific points and then reach his
conclusion on the /question as to whether  the dealer is
liable to be assessed, and if yes, to what extent ? 1In
passing his order of assessnent, the Conm ssioner acts on
the evidence | ed before him Sub-s. (5) empowers the

Conmi ssioner to |levy assessnent to the best of his  judgnent
in cases failing under it. It also authorises himto inpose
a penalty as therein specified. Section 11A deals wth
turnover which has escaped assessnent, and it | confers
authority on the Conm ssioner to pass an appropriate order
of assessnment in respect of the said category of cases.
When the Conm ssioner nakes an’ order of assessment in
exerci se of the powers conferred on him a right is given to
the assessee to prefer an appeal —and a revision  under
sections 21 and 22 respectively.

It would thus be seen that the appropriate authorities have
been given power in express terms to examne the returns
submitted by the dealers and to deal with the questions as
to whether the transactions entered into by the dealers are
liable to be assessed under the rel evant provisions of the
Act or not. In our opinion, it is plain that the very
obj ect of constituting appropriate authorities under the Act
is to create a hierarchy of special tribunals to deal wth
the problem of Ilevying assessnent of sales t ax as
contenplated by the Act. If we exanine the relevant
provisions which confer jurisdiction on the appropriate
authorities to | evy assessnment on the dealers in respect of
transactions to which the charging section applies, it is
i mpossible to escape the conclusion that all questions
pertaining to the liability of the dealers to pay assessnent
in respect of their transactions are expressly left to be
decided by the appropriate authorities under the Act as
matters falling within their jurisdiction. Wether or not a
return is correct; whether or not transactions which are not
mentioned in the return, but about which the appropriate
authority has know edge, fall within the mschief of the
charging section; what is the true and real extent of the
transactions which are assessable; all these and other
allied questions have to be- determined by the appropriate
authorities thenselves; and so, we find it inpossible to
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accept M. Sastri’s argument that the finding of the
appropriate authority that a particular transaction is
taxabl e under the provisions of the Act’, is a finding on a
collateral fact which gives the appropriate aut hority
jurisdiction to take a further step and make the actua
order of assessnent. The whole activity of assessnent
beginning with the filing of the return and ending with an
order of assessnent, falls within the jurisdiction of the
appropriate authority and no part of it can be said to
constitute a «collateral activity not specifically and
expressly included in the jurisdiction of the appropriate
authority as such. W are, therefore, satisfied that M.
Sastri is not right when he contends that the finding of the
appropriate authority that a particular transaction is
taxabl e under the charging section of the Act, is a finding
on a collateral fact and CI'/65-6
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it is only if  the said finding is correct that the
appropriate authority can validly exercise its jurisdiction
to levy a sales tax in respect of the transactions in
guestion. - In fact, what we have said about the jurisdiction
of the appropriate authorities exercising their powers under
the Act, would be equally true about the appropriate
authorities functioning  either under Sale-,-tax Acts. or
under the | nconme-tax Act.

Thi s question was incidentally considered by a Special Bench
of this Court in Sm. Ujam Bai v. State of Utar
Pradesh(1). In that case, the petitioner, U jam Bai
chall enged the validity of -the sales tax levied on her on
the ground that the notification issued on Decenber 14,
1957, had exenpted 'bides”, Iike those whi ch the
petitioner’'s firm produced, frompaynent of sales tax.
According to the petitioner, the appropriate authority had
pl ainly m sconstrued the notification when it held that the
bi dis produced ,by the petitioner’s firmwere not entitled

to claim the protection of the said notification. The
petitioner had nmoved this Court under Art. 32 of the
Consti tution. Broadly stated, the mpjority decision was

that though the notification may have been m sconstrued by
the appropriate authority when it rejected the petitioner’s
contention that the said bidis fell within the purview of
the notification, and so, were exenmpt frompaynent of tax,
no relief could be granted to the petitioner under Art. 32
on the sole ground that the inpugned order of assessnment was
based on a misconstruction of the notification in question

The Act under which the notification was issued was valid;
the validity of the ,notification itself was not i npeached;
and so, the narrow ground .which the Court had to consider

was i f the appropriate aut hority m sconst r ued the
notification and inposed a tax on a comodity .Wich in fact
fell wthinits protection, could the validity of “suck ,an

order be inpeached under Art. 32 of the Constitution on the
ground that it contravened the fundanental right of the
petitioner under Art. 19(1) (g) ? The two answers given in
accordance with the nmjority opinion were against the
petitioner; and so, the najority decision can be said to
have rejected the petitioner’s argunent that a question of
jurisdiction was involved in the msconstruction of the
notification in question. It would thus appear t hat
according to the majority view, the question about the tax-
ability of a particular transaction falls wthin t he
jurisdiction of the appropriate authorities exercising their
powers under the taxing Act, and their decision in. respect
of it cannot be treated as a decision on a collateral fact
the finding on which determ nes the jurisdiction of the said
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aut horities.
(1) [1963]1 S.C R 778.
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It is true that the separate concurring judgments delivered
by |earned Judges who spoke for the mpjority view indicate
that their approach to the several problens posed by the two
questions referred to the, Special Bench, was not uniform
and they enphasi sed different aspects in sonewhat different
ways; but in regard to that aspect of the matter with which
we are concerned in the present appeal there appears to be
unani mty amongst them Indeed, even the minority judgment
which radically dissented fromthe majority viewin regard
to the scope and effect of the powers of this Court tinder
Art. 32 and the extent of the fundamental right conferred on
the citizen to nove this Court by the said Article, does not
appear to have differed fromthe majority view on this
poi nt .

VWhilst ~we are referring to the decision of this Court in
U jam Bai ’s(1) case, we would hasten to add that we are not
dealing with the scope and effect of our powers under Art.

32, or with the powers of the H gh Courts under Art. 226.

Qur object inreferring to the mgjority decision in Ujam
Bai’'s(1) case is nerely to showthat the tenor of the
opi ni on expressed by the learned Judges in the said case is
in support of the/'viewthat a finding recorded by a taxing
authority as to the taxability of any given transaction
cannot be said to be a finding on a col lateral fact, but is
a finding on a fact the decision of which is ‘entrusted to
the jurisdiction of such authority.

M. Sastri has no doubt referred us to the subsequent
decision of this Court in The State Trading Corporation of
India, Ltd. v. State of Mysore (2) in which it appears to
have been held that the taxing officer cannot give hinself
jurisdiction to tax an interState sale by erroneously
determining the character of the sale transaction. The
decision on the question about the character of he sale
transaction seens to have been treated as a decision on a
Collateral fact. Wth respect, we nay point out ‘that the
majority decision in UjamBai’s(l) case on which this
conclusion is founded does not support that view . W ought,

however, to add that in the case of State Tr adi ng
Corporation of India, Ltd. (2 as in the earlier case of
UjamBali(1l), this Court was dealing with a petition filed
under Art. 32; and as we have already indicated, we are not
cal l ed upon to consider the extent of our jurisdiction under
Art. 32 when such questions are brought before us by
citizens for relief on the ground that their fundanenta

ri ghts have been contravened by assessment orders. At this
stage, we are only dealing with the question as to whether
M. Sastri is right

(1) [1963] 1 S.C. R 778.

(2) [1963] 3.S.C R 792.
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in cont endi ng that an erroneous conclusion of the
appropriate authority on the question about the character of
the sal e transacti ons on which the appellant has been taxed,

can be said to be without jurisdiction. 1In other words, if
the appropriate authority, while exercising its jurisdiction
and powers under the relevant provisions of the Act, holds
erroneously that a transaction,. which is an outside sale,

is not an outside sale and proceeds to levy sales-tax on it,

can it be said that the decision of the appropriate
authority is wthout jurisdiction? In our opinion, this
guestion cannot be answered in favour of M. Sastri’s
contenti on. VWhet her or not such a conclusion can be
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chal | enged under Art. 226 or under Art. 32 of the
Constitution, and if yes, under what circunstances, are
matters with which we are not concerned in the present
pr oceedi ngs. For the purpose of construing s. 20, we are
not prepared to hold that an assessnent based on an
erroneous finding about the character of the transaction

is an assessnent wi thout jurisdiction and as such, is
outside the purview of s. 20 of the- Act. W would Iike to
repeat that it is only this narrow question we are
considering in the present appeal

Reverting then to s. 20, it seens to us plain that the words
used in this section are so wi de that even erroneous orders
of assessnent made woul d be entitled to claimits protection
against the institution of a civil suit. Several decisions
have been cited before us where sinilar questions have been
consi der ed. W may usefully refer to some of them In
Secretariat- of State, represented by the Collector of South
Arcot v. Mask and Conpany(1l) the Privy Council had occasion
to consider the effect of the provision contained ins. 188
of the Sea Custons Act (VIII of 1878). The said provision
was that _every. order passed in appeal under the said
section shall, subject to the power of revision conferred by
s. 19 1, be final. Mask & Co. had instituted a suit in
which it sought to recover duty collected from it under
protest on the around that it was illegally recovered. The
trial Court had rejected the claimon the ground that the
suit was barred under s. 188. On appeal, the H gh Court of
Madras took a different view and hel'd that ‘the suit was

conpet ent . The Privy Council reversed. the conclusion of
the Hi gh Court and confirnmed the view, taken by the tria
Judge. It would be noticed that the rel evant words on which

the controversy between the parties as to the conpetency of
the suit in that case had to be resolved, were no as
enphatic as they are in s. 20, and yet, the Privy | Counci
upheld the plea that the suit was barred. It is true that
in the course

(1)67 I.A 222.
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of the discussion, the Privy Council has observed that "it
is settled | aw that the exclusion of the jurisdiction of the
civil courts is not to be readily inferred, but -that such
exclusion rmust either be explicitly expressed or clearly
inplied. It is also well-settled that even if jurisdiction
is so excluded, the civil <courts have jurisdiction to
exam ne into cases where the provisions of the Act have not
been conplied with, or the statutory tribunal has not acted
in conformty with the fundanmental principles of judicia
procedure" (p. 236). |In the present case, we are not called
upon to consider the nerits of these observations or
their scope and effect.

In Raleigh Investment Conpany Ltd. v. Governer-GCeneral in
Council (1), section 67 of the Indian Income-Tax Act (Xl of
1922) which barred a suit, fell to be considered. The Privy
Council held that the said provision barred a suit where the
plaintiff sought to challenge an assessnent order nade by
the appropriate tax authorities under the provisions of the

said Act. 1In construing the effect of the words "no suit
shall be brought in any civil court to set aside or nodify
any assessment nmade wunder this Act", the Privy Counci

thought it necessary to enquire whether the Act contained
machi nery whi ch enabl ed an assessee effectively to raise in
the courts the question whether a particular provision of
the Income Tax Act bearing on the assessnment nmade is or is
not ultra vires. "The presence of such machi nery", observed
the Privy Council, "though by no neans concl usive, narches
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with a construction of the section which denies an
alternative jurisdiction to enquire into the sane subject-
matter. The absence of such machinery would greatly assist
the appellant on the question of construction and, indeed,
it may be added that, if there were no such machinery, and
if the section affected to preclude the Hgh Court in its
ordinary «civil jurisdiction fromconsidering a point of
ultra vires, there would be a serious question whether the
opening part of the section, so far as it debarred the
guestion of ultra vires being debated, fell wthin the
conpetence of the legislature". In other words, these
observations indicate that the Privy Council took the view
that where an appropriate authority is exercising its
jurisdiction to levy a tax in respect of any transaction, it
woul d be conpetent to such.an authority to consider the
validity of the taxing provisions thenselves. W do not
think it is necessary for us to examne this aspect of the
matter ~in the present appeal, because the validity of the
charging /section is not inpeached in the present proceed-
i ngs. I't “is true that M. Sastri has challenged the
validity —of S 20, but the said section has no bearing on
the assessnment nade, and
(1)74 LA.. 50, at pp. 62-63.
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so, that plea has no rel evance to the point which the Privy
Counci| was considering in the observation. to which we have
just referred.
On the question of construction, M. Sastri has relied on
two decisions of this Court towhich it is necessary to
refer before we part with thistopic. In The Provincia
Government of Madras (Now ~Andhra Pradesh) v. . .J. S
Basappa(1l), it was held by this Court that the finality
attached to orders passed in appeal by s.. 1l (4) of the
Madras Ceneral Sales Tax Act (I X of 1939) was a finality for
the purposes of the said Act and did not nake wvalid an
action which was not warranted by the Act, as for exanple,
the levy of tax on a comodity which was not taxed at all or
was exenpt. W ought to add that this decision was based on
the fact that the said Act at the relevant tine did not
contain s. 18A which cane into force on May 15, 1951; ind it
was s. 18A which was construed by this Court in~Firm and
[Iluri Subaya Chetty
M. Sastri has also referred to the najority decisionin the
case of Bharat Kala Bhandar Ltd. v. Muinicipal Conmittee,
Dhanangaon( 3) . In that case, according to the nmgjority
decision, s. 84 (3) of the Central Provinces Mnicipalities
Act, 1922 which deals with "bar of other proceedings did not
make inconpetent the suit with which the Court was dealing.
The said section provides that :

"No objection shall be taken to any val uation

assessment, levy, nor shall the liability of
any person to be assessed or taxed be
guestioned, in any other manner or by any

other authority than is provided in this Act".
According to the najority view, the bar created by this
provi si on did not anmount to the exclusion of t he
jurisdiction of the civil court to entertain a claim for
refund of the tax alleged to be illegally recovered, because
there were no words in the said provision which could be
construed as excluding civil court’s jurisdiction either
expressly or inpliedly. The mnority view, however, held
that a suit for refund was barred.
We do not think M. Sastri can successfully advance his case
before us by relying on these two decisions. After-all, as
the Privy Council observed in the case of Mask & Co.(4), the
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determ nation of the question as to whether S. 20 bars the
present suit, nust rest on the terms of s. 20 thenselves,
because that is the provision

(1) 15 S. T.C. 144

(3) C. A No. 600 of 1964. Decided March 26, 1965

(2) [1964] 1 S.C.R 752.

(4) 67 1. A 222
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under consideration "and decisions on other statutory
provi sions are not of material assistance, except in so far
as general principles of construction are laid down" (p

237). Besides, in regard to these two decisions, we may,
with respect, point out that they do not purport to lay down
a general rule that the jurisdiction of a civil court cannot
be excluded unless it is specifically provided that a suit
inacivil court would not lie. |In fact, as the decision of
the Privy Council in the case of Mask & Co.(1 shows, the
jurisdiction of a civil court can be excluded even w thout
such an /‘express provision. |In every case, the question
about the ~“exclusion of the jurisdiction of «civil «courts
either expressly or by necessary  inplication nust be
considered in the light of the words used in the statutory
provision on which the plea is rested, the schene of the
rel evant provisions, their object and their purpose. We
woul d also like to/'make it clear that we do not think it is
necessary in the present case to consider whether the
majority opinion in the case of Bharat Kal a Bhandar Ltd.(2)
was justified in casting a doubt on~ certain  observations
made by the Privy Council in Raleigh Investment Co.’s(3)
case, or on the validity or the propriety of ‘the conclusion
in respect of the effect of s. 67 of the Income-tax Act.

M. Sastri has also invited our attention to the decision of
the House of Lords in Pyx Granite Co. Ltd. v. Mnistry of
Housing and Local CGovernnment and Others(4). |In that ' case,
the House of Lords repelled the prelimnary objection raised
by the respondents that the court had no jurisdiction to
grant the declarations asked for, since by the /conbined
effect of sections 15 and 17 of the Town and Country
Pl anning Act, 1947, the decision of the Mnister ‘on an
application to determ ne whet her pernission was required was
made final and the only nethod of determning such a
guestion was that provided by S. 17(1); and that the wide
di scretion conferred by s. 14 on the Mnister to inpose
conditions disentitled the conpany fromconing to the court

for a declaration that the conditions were invalid: In
conmng to the conclusion that the jurisdiction of the civi
court was not excluded, the House of Lord,, noticed that

there was nothing in s. 17 or in the Act which excluded. the
jurisdiction of the court to grant declarations; s. 17
nerely provided an alternative nethod of having the question
determ ned by the Mnister. "It is a principle no,, by any
nmeans to be whittled down", said Viscount Sinobnds, "that the
subject’s recourse to Her Mjesty’'s courts f or t he
determ nation of his rights is not to be excluded except by
clear words. That is, as McNair J.

(1) 67 1.A 222,

(2) C A No. 600 of 1964. Decided March 26, 1965.

(3) 74 1. A 50.

(4) [1960] A.C. 260 at p. 286.
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called it in Francis v. Yiewsley and Wst Drayton Urban
District Council (1), a 'fundamental rule’ fromwhich | would
not for nmy part sanction any departure". Approaching the
task of construing s. 17 fromthis point of view, his
Lordship came to the conclusion that there was nothing in s.
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17 which excluded the jurisdiction of the civil court to
entertain the claimin question. W do not see how this
deci sion can afford any assistance to the appellant.

There is one nore aspect of the matter which nust be con-
sidered before we finally determne the question as to

whet her s. 20 excludes the jurisdiction of the civil court
in entertaining the present suit. Wenever it is urged
before a civil «court that its jurisdiction is excluded

either expressly or by necessary inplication to entertain
claims of a civil nature, the Court naturally feels inclined
to consider whether the renmedy afforded by an alternative
provision prescribed by a special statute is sufficient or
adequate. |In cases where the exclusion of the civil courts’
jurisdiction is expressly provided for, the consideration as
to the schene of the statute in question and the adequacy or
the sufficiency of the renedies provided for by it may be
rel evant but cannot be decisive. But where exclusion is

pl eaded as a mtter of necessary i mpl i cati on, such
consi derations would be very inportant, and in conceivable
ci rcunst ances, might even beconme decisive. |If it appears
that a statute creates a special right or a liability and

provides for the determination of the right and liability to
be dealt wth by tribunals specially constituted in that
behal f, and it further lays down that all questions about
the said right and liability shall be determned by the
tribunal-, so constituted, it beconmes pertinent to enquire
whet her renedies nornally associated with actions in civi
courts are prescribed by the said statute or not. The
rel evance of this enquiry was accepted by the Privy Counci
in dealing with s. 67 of the I'ncone Tax Act in Raleigh
Investment Co.’s(2) case and that is the test which is
usual |y applied by all civil courts.

In the present case, the appellant wants relief of refund of
tax which is alleged to have been-illegally recovered from
it by the respondent, and the ground on which the said
relief is claimed is that at thetime when the tax was
recovered, the appellant was under a nistake of fact and
law. According to the appellant, even the respondent / m ght
have been | aboring under the sane nistake of fact, and | aw,
because the true constitutional and | egal position in regard
to the jurisdiction and authority of different States to

(1) [1957] 2 QB. 136, 148

(2) 74 1.A 50.
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recover sales tax in respect of outside sales was not
correctly appreciated until this Court pronounced its

decision in The Bengal Inmmunity Co.’s(1l) case. That being
so, can it be said that the Act provides an | appropriate

remedy for recovering a tax alleged to have been illegally
| evied and collected, where the party asking- for the said
relief pleads a mistake of fact and [|aw? It “would be

noticed that this inquiry my have sonme relevance in
construing the terms of S. 20, and it would be both relevant

and mat eri al in considering the guestion of the
constitutionality of s. 20. That is the two-fold purpose
which such an inquiry would serve in the present case. | f
we are satisfied that the Act provides for no renedy to nmake
a claimfor the recovery of illegally collected tax and yet
S. 20 prohibits such a claimbeing made before an ordinary
civil court, the Court may hesitate to construe S. 20 as

creating an absolute bar, or if such a construction is not
reasonably possible, the Court may seriously examne the
guestion about the constitutionality of such express
exclusion of the civil court’s jurisdiction having regard to
the provisions of Arts. 19 and 31 of the Constitution. It
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is with this two-fold object that this aspect of the nmatter
must now be exam ned.

Bef ore proceeding to exanmine this matter, we ought to refer
to the decision of this Court in the Sales Tax Oficer
Banaras & Others v. Kanhaiya Lal Mikundlal Saraf. ( 2 ) 1In
that case, this Court has held that the term "m stake" in s.
72 of the Indian Contract Act conprises within its scope a
m stake of law as well as a m stake of fact and that, tinder
that section a party is entitled to recover nbney paid by
nm st ake or under coercion, and if it is established that the
payment, even though it be of a tax, has been nmade by the
party | abouring under a mistake of law, the Party receiving
the noney is bound to repay or return it though it mght
have been paid voluntarily,; subject, however, to questions

of estopped, waiver, limtation or the Ilike. Basin- hinself
on this decision, M. Sastri contends that since the Act
does not provide for adequate renmedy to recover illegally

collected tax fromthe respondent, we should either put a
narrow constructionon s. 20 so as . to permt institution of

a suit. like the present, or, in the alternative, should
strike it -down as constitutionally invalid. |If a citizenis
deprived of his property illegally by recovering from him

unaut hori sedly an anmpunt ~of tax where no such tax is
recoverable from him he ought to have a proper and
appropriate renedy toventilate his grievance against the
State. Normally, such a renedy

(1) [1955] 2 S.C R 6083.

(2) [1959] S.C.R 1350.
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would be in the formof a suit brought before an ordinary
civil court; it may even be a proceeding beforea 'specially
appointed tribunal tinder the provisions of a tax statute;
and it can also be an appropriate proceeding either. under
Art. 226, or under Art. 32 of the Constitution

In support of this contention, M. Sastri has referred to
the decision of the Privy Council in Conm ssioner for Mdtor
Transport v. Authority Ranger- & Co. Pty., Ltd. State of
New South wal es and Qther v. ednund T. Lennon Pty,  Ltd.(1).
In that <case, s. 3 of the State Transport Co-ordination
(Barring of Caimand Renedies) Act, 1954 -had provided,
inter- alia, that every cause of action against Her Mjesty
or the State of New South Wales for the recovery of any sums
collected in relation to the operation of any public notor
vehicle in the course of or for the purposes of inter-State
trade before, the comencenent of this ~Act ~which were
collected pursuant to the relevant provisions of t he
principal Act, shall be extinguished. Wen a claimnade for
the refund of tax illegally recovered was resisted on._ the
ground that it was inconpetent in viewof s. 3, it was / held
that the denial of the right to recover npney paid in

sati sfaction of chrges which were -illegal by virtue of s.
92 of the Commonweal th of Australia Constitution offended
equally against s. 92. In other words, where the i npugned

statutory provision purported to extinguish absolutely a
cause of action, it was struck down as unconstitutional

Let wus, therefore, exam ne the question as to whether the
Act with which we are concerned in the present appeal
provides for. a remedy to claima refund of tax alleagd to

have been illegally recovered. Section 13 of the Act
expressly provide-, for refunds. It lays down that the
Conmi ssioner shall, in the prescribed manner, refund to a

regi stered deal er applying in this behalf any anount of tax
paid by such dealer in excess of the anmount due from him
under this Act. The proviso to this section prescribe
period of limtation of twenty-four nonths fromthe date on
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which the order of assessnent was passed or wthin twelve
nonths of the final order passed on appeal, revision, or

reference in respect of the order of assessnent, whichever
period is later. Then, we have s. 21 which provides for the
renmedy of an appeal; and S. 22 which provides for a
revisional remedy. It is significant that though s. 21(1)
prescribes a period of sixty days for appeal and s. 22
prescribes a period of four nonths for revision, under s.
22B the prescribed authority is given power to extend the

period of limtation if it is satisfied that the party
appl y-

(1)[1956] 3 All. E R 106,
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ing for such extension had sufficient cause for not
preferring the appeal or making the application within such
period. Section, 23A provides for rectification of nistake.
It is thus clear that 'the appellant could have either
appeal ed or applied for revision and prayed for condonation
of delay on-the ground that the, mstake which was
responsible for the recovery of the tax illegally Ievied,
was discovered on the 6th Septenber, 1955, becausesuch a
pl ea woul d have been perfectly conpetent tinder S. 22B. In
ot her words, if the appellant had pursued a renedy
avail able, to it under s. 21 or s. 22 read with s. 22B, its
case woul d have been considered by the appropriate authority
and the validity of the grounds set up by it for the refund
of the tax in question would have been |egally exanined.
Therefore, it cannot be said that even for the claim which
the appell ant seeks to make in the present suit, there is no
alternative renedy prescribed by the Act. This conclusion
serves a double purpose. It makes it easier to-construe the
wi de words used in s. 20 and hold that they ~constitute an
absolute bar against the institution of the present suit,
and it also helps the respondent to repel the plea of the
appellant that S. 20 if it is so wdely construed, is
unconstitutional. CQur conclusion, therefore, is that s. 20
should be construed in the sane manner in which s. / 18A of
the Madras General Sal es-Tax Act was construed by this Court
in Firmand Illuri Subbayya Chetty & Sons(1) and that even
on this wi de construction, the sai d section is
constitutionally valid.

This conclusion, however, does not finally dispose of the

appeal . Though the appellant’s suit nmay be inconmpetent in
so far as the appellant seeks for a decree for refund, it
still remains to be considered whether its suit can be said
to be inconpetent in so far as it seeks to challenge the
validity of s. 20 itself. It would be recalled that the

alternative claimmade by the appellant in its | plaint. was
that s. 20 on which a plea of bar is raised by the
respondent, is invalid. The Hi gh Court has not considered
this aspect of the matter; but since the appellant has been
allowed to raise the point about the validity of section 20,
we nust deal with it.

This point presents no difficulty whatever. The bar created
by s. 20 cannot obvi ously be pl eaded where the wvalidity
of s. 20 itself is challenged. That can of course be done
by a separate suit. Interns, S. 20 is confined to cages
where the validity of assessment orders nade tinder the Act
is chall enged. "Me said provision cannot take in a
challenge to the validity of s. 20 itself,

(1)[1964] 1 S.C. R 752.
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and so, we rmust hold that technically, the appellant’s suit
is conpetent in so far as it seeks to challenge the validity
of s. 20. This finding, however, is of no materia
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assi stance to the appellant, because even after it succeeds
on this point, it has still to face the plea of the
respondent that on the merits, the suit is barred; and on
that plea, the appellant nust fail, because s. 20 is a bar
to the appellant’s claimthat the amount in question which
is alleged to have been illegally recovered fromit should

be refunded to it. That is a matter which falls directly
within the mischief of s, 20.

What then is the ultimate position in this case? The Act
Li nder which tax was recovered fromthe appellant is valid
and so is the charging section valid; the appropriate
authorities dealt -with the wmtter in regard to the
taxability of the inpugned transactions in accordance wth
the provisions of the Act and in consequence, tax in
guestion was recovered on the basis that t he sai d
transactions were taxable under the Act. The appel | ant
contends that the transactions were outside sales and they
did not and could not fall under the charging sect-ion
because of Art. 286, and it argues that the tax was |evied
because 'both the appellant and the appropriate authorities
commtted a nmistake of fact as well as law in dealing wth
the question. Assuming that such a m stake was comitted,
the conclusion that the transactions in question fell within
the purview of the charging section cannot be said to be
without jurisdiction or a nullity and the assessnment based
even on such an erroneous conclusion would claim the
protection of s. 20. |If, after discovering the nmistake the
appel l ant had noved the appropriate authoritiies wunder the
rel evant provisions of the Act, its claimfor refund would
have been considered on the merits. Having failed to take
recourse to the said renedy, it may have been open to the
appel l ant to nove the High Court under Art. 226. Wether or
not in such a case, the jurisdiction of the H gh Court could
have been effectively invoked, is a matter on which we
propose to express no opinion. As we have pointed out
during the course of this judgnent, we are not dealing wth
the scope and effect of the H gh(Courts jurisdiction under
Art. 226 as well as the scope and effect of this Court’s
jurisdiction under Art. 32 viv-a-vis such clainms for /refund
of tax alleged to have been illegally recovered.

In the result, the appeal fails and is dism ssed with costs.
Appeal dism ssed.
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