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JUDGMENT

Shah, J.

Leave granted.

Short question involved in this appeal is whether the
provi sions of Section 138 of the Indian Railways Act, 1890
(hereinafter referred to as "the Railways Act") can be invoked for
taki ng back possession of the prem ses which was given to its
enpl oyee, upon his /retirenent on failure of railway adnm nistration to
prove | ease docunment /in its favour?

The Hi gh Court of Cal cutta by judgnment and order dated
10. 10. 2001 arrived at ‘the conclusion that railway adni nistration ought
to have proved that the prem ses belonged toit, before invoking
Section 138 of the Railways Act and as the | ease agreenent of the
prem ses between railway administration-and its owner is not proved
Section 138 of the Railways Act coul d not be invoked for evicting the
respondent. That judgnent is chal l'enged by filing this appeal

Short facts of the case are undi sputedly, respondent Mahesh
Kumar Verma was a railway enpl oyee, posted as Chief 'Public
Rel ations O ficer (CPRO, and as he was entitled to officia
accommodation, on 17.1.1967, he was allotted prem ses 'at 85-B, Sarat
Bose Road, Calcutta, which is about 2800 sq. ft. with a |awn of 2500
sq. ft. in front apart froma garage. The | essor of the property to the
Rai | way Departnment is one M. N. B. Ganguly. —Despite his retirenent
on 30th June, 1984, he has not vacated the prem ses in question

Rai | way adm nistration filed a conplaint under Section 138 of
the Railways Act bearing Crl. Msc. Case No.36 of 1985 before Chief
Judi ci al Magistrate, South 24-Parganas, Alipore (Wst Bengal)
seeking police help for recovery of possession. On-22nd Novenber
1986, the learned CIMall owed the application and directed the police
to enter the prem ses and evict the respondent in case respondent fails
to deliver its possession to the railway adm nistration within two
weeks fromthe date of order. He arrived at the conclusion that in
vi ew of the evidence of PW and PW2, the premi ses in question was
allotted to the respondent on 17.1.1967 as official residence while he
was hol di ng the post of CPRO and this fact was not disputed by the
respondent. Learned CIM further held that under Section 116 of the
I ndi an Evi dence Act, 1872 the respondent was estopped from
gquestioning the right, title or interest of the railway admnistration as
| andl ord/licensor.

Af oresai d judgment and order was chal |l enged by the
respondent by filing Crimnal Revision No.1722 of 1986 before the
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Hi gh Court of Calcutta. The High Court allowed the petition by

hol ding that railway adm nistration has failed to establish that the
property 'belonged to it’'. The Court enphasized the phrase

"bel onging to the railway adninistration" used in Section 138 of the
Rai | ways Act and arrived at the conclusion that railway adm nistration
has failed to prove | ease docunent in its favour

At the time of hearing of this matter, |earned ASG appearing for
the appellant submitted that the H gh Court materially erred in over-
| ooki ng Section 116 of the Evidence Act. For this purpose various

decisions are relied upon. It was further submtted that use of phrase
"belonging to the railway administration” in Section 138 of the Act
does not nean absolute ownership. It nmay include |lessor’s interest

including that of a lessee. . But that is not required to be proved in a
case where property is handed over to its enployee as a |icensee under
the service conditions.

As agai nst this, M. Dholakia, |earned senior counsel for the
respondent submitted that the appellant has failed to prove that the
property belonged to it and, therefore, the H gh Court has rightly
di smi ssed the application filed under Section 138 of the Act. It is
contended that the railway administration has no proof that the
property belonged to them and, therefore, they seek to rely upon
Section 116 of the Evidence Act. It is also contended that the rail way
adm ni stration nust establish subsisting tenancy and as no attenpt has
been nade by the railway administrationto prove the sane, the
application was rightly dismssed. It is additionally sought to be
contended in witten subm ssion, eventhough not argued at the tinme
of hearing, that Section 138 of the Act does not include the expression
"retirenment’ and, therefore, also the power under Section 138 to
sunmarily evict cannot be exercised.

For appreciating the contentions raised by the | earned counse
for the parties, we would refer to Section 138 of the Railways Act
whi ch reads thus: -

"138. Procedure for sumrary delivery to railway

adm ni stration of property detained by a railway

servant|f a railway servant is discharged or suspended
fromhis office, or dies, absconds or absents hinsel f, and
he or his wife or widow or, any of his famly or
representatives, refuses or neglects, after notice in witing
for that purpose, to deliver up to the railway

adm nistration, or to a person appointed by the rail way
admnistration in this behal f, any station, dwelling-house,
office or other building with its appurtenances, or any
books, papers or other matters, belonging to the railway
admi ni stration and in the possession or custody of such

rail way servant at the occurrence of any such event as

af oresai d, any Presidency Magi strate or Magi strate of the
first class nmay, on application nade by or on behal f of

the railway adm nistration, order any police officer, with
proper assistance, to enter upon the building and renove

any person found therein and take possession thereof, or

to take possession of the books, papers or other matters,

and to deliver the sane to the railway adm nistration or-a
person appointed by the railway adninistration in that

behal f."

Fromthe aforesaid section, follow ng ingredients can be cull ed
out: -
(1) It prescribes summary procedure for delivery to railway

admi ni stration of property detained by railway servant.

(2) a railway servant is discharged or suspended from his
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office, dies, absconds or absents hinmsel f; and

(3) he or his wife or widow or, any of his fam |y representing
hi m refuses or negl ects;

(4) after notice in witing for that purpose;
(5) to deliver up to the railway adm nistration
(6) any station dwelling-house, office or other building with

i ts appurtenances;

(7) or any books, papers or any other matters;

(8) bel onging to the railway administration and in the
possessi on or custody of such railway servant at the
occurrence of such event as aforesaid;

(9) the Magi strate on application may by and on behal f of
rail way department order any police officer wth proper
assistance to enter upon the building and renove any

person fromtherein and take possession thereof and to
deliver the sane to the railway adm nistration

The object of the aforesaid Section is to provide speedy
sunmmary procedure for taking back the railway property detained by
the railway servant or his legal representative. Properties include not
only dwelling house, office or other building but also books, papers
and any other matters. ~This would nean that the Section enbraces in
its sphere all unlawful detention of any railway property by the
railway servant. Further, fromthe aforequoted second ingredient, it is
clear that a railway servant who is discharged or suspended fromhis

of fice, dies, absconds or absents hinself would include a railway

enpl oyee who is renoved, retires or dism ssed fromservice. In
context, the words ’discharge, dies, absconds or abstains hinself’
woul d certainly include enpl oyees who retire at the age of
superannuation. The word ’'discharge’ used in context is of w dest
anpl i tude and woul d include cessation of relationship of enployer

and enpl oyee, may be by retirenent, resignation, disnissal or

renoval . This Court in Union of India and another v. B.N. - Prasad

[ (1978) 2 SCC 462] considered Section 138 and held that a cl ose

perusal of the section clearly reveals that the provision has wi dest
anplitude and takes within its fold not only a railway servant but even
a contractor who is engaged for perform ng services to the railway,

and the termnation of his contract by the Railway amunts to his

di scharge, as nentioned in Section 138. The Court al so observed that
the said provision is in public interest and nust be construed liberally,
broadly and nmeaningfully so as to advance the object sought to be
achieved by the Railway Act. The Court also referred to the decision
of the Lahore High Court in S.L. Kapoor v. Enperor [AIR 1937

Lahore 547] which was earlier approved by this Court wherein the

Court has made the foll ow ng observations: -

".The term nation of his service by the rail way

under C ause 21 of the agreenent anounts to his

di scharge within the neaning of Section 138 of the Act,

and he is therefore liable to di spossession of the prenises
whi ch he was occupying as a servant of the railway."

The High Court of Calcutta in Divisional Superintendent,

Eastern Railway, Asansole, v. Suresh Chandra Chakravarty [AIR

1957 Cal. 97] in context of Section 138 has rightly held that the word
"di scharge’ is general enough to include enployee who is retired at
the age of superannuation. Simlarly, the Bonbay Hi gh Court in
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Arjun Babl oo Tukaral v. G V. Javal kar (AIR 1981 Bom 72) after

el aborate di scussion arrived at the conclusion that considering the
intention of the Legislature and in the light of the general purpose of
the Act, the word ’discharge’ enbraces all types of term nation of
contract of enployment and the word ’discharge’ used in section 138
woul d include retirement at the age of superannuation

Further, the contention of the | earned senior counsel for the
respondent that the railway administration has to prove that the
property in question was belonging to it before invoking Section 138
is totally msconcei ved because once it is admtted that respondent
was gi ven possession of the prem ses in question by order dated
17.1. 1967 as he was entitled for the sane while working as CPRO of
the Departnment, he could not be permitted to deny the title of the
railway adm nistration. Admittedly, respondent was inducted because
he was in railway service. Now, he is estopped fromchallenging the
title of the appellant over the premises in question. For this purpose,
we would refer to Section 116 of the Evidence Act which reads thus
"116. | Estoppel of tenant; and of |icensee of person in
possession.No tenant of i muovabl e property or person

cl ai m ng through such tenant, shall, during the

conti nuance of the tenancy, be pernmitted to deny that the

| andl ord of such tenant had, at the beginning of the

tenancy, a title to such-inmovabl e property; and no

person who cane upon any inmovabl e property by the

Iicense of the person in possession thereof, shall be

permtted to deny that such person had atitle to such

possession at the tine when such |icense was given."

Second part of the aforesaid section clearly provides that no
person who cane upon any inmovabl e property by the license of the
person in possession thereof shall be permtted to deny the title to
such person to such possession of the property. He cannot deny the
sane during the pendency of such'license or sub-lease.  Such estoppe
continues to operate so long as |icensee or sub-tenant has not openly
restored possession by surrender to such person. This rule of estoppe
woul d cease to operate only after such |icensee or sub-tenant has been
evicted. This position does not require reference to nany judgnents.
However, we would refer to the decision.in S. -Thangappan v. P
Padmavat hy [(1999) 7 SCC 474] in which the appellant tenant who
was running an autonobil e workshop since 1962 di sputed the title of
respondent -1 andl ady on the ground that certain Devasthanamwas the
actual landlord. This Court held that Section 116 of the Evi dence Act,
1872 puts an enbargo on a tenant of an i movabl e property, during
the continuance of his tenancy to deny the title of his landlord at the
begi nning of his tenancy. The significant words under it are ’at the
begi nning the tenancy”. So a tenant once inducted as a tenant by a
| andl ord, |ater cannot deny his landlord s title. However defective the
title of such landlord may be, such tenant cannot deny his title.

Further in Vashu Deo v. Bal ki shan [(2002) 2 SCC 50] the

guestion that came up for consideration before the Court was

whet her a sub-tenant could have directly attorned to the owner Trust
bypassi ng the tenant? The Court while rejecting such plea of sub-
tenant considered the provision of Section 116 of the Evidence Act
and hel d thus:

"..Section 116 of the Evidence Act, which

codifies the conmon | aw rul e of estoppel between

| andl ord and tenant, provides that no tenant of

i movabl e property or person claimng through such

tenant, shall, during the continuance of the tenancy, be
permtted to deny that the landlord of such tenant had at

t he begi nning of the tenancy, a title to such inmmovable

property. The rule of estoppel so enacted has three main
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features: (i) the tenant is estopped from disputing the
title of his landlord over the tenancy prem ses at the
begi nni ng of the tenancy; (ii) such estoppel continues to
operate so long as the tenancy continues and unl ess the
tenant has surrendered possession to the |andlord; and
(iii) Section 116 of the Evidence Act is not the whole |aw
of estoppel between the landlord and tenant. The
principles enmerging fromSection 116 can be extended

in their application and also suitably adapted to suit the
requi rement of an individual case. Rule of estoppe

whi ch governs an owner of an imovabl e property and

his tenant would also nutatis nutandis govern a tenant

and his sub-tenant in their relationship inter se. As
held by the Privy Council in Currinbhoy & Co. Ltd. v.

L.A Creet [AIR 1933 PC 29] and Bilas Kunwar v.

Desraj Ranjit Singh [AIR 1915 PC 96] the estoppe

continues to operate so long as the tenant has not

openly restored possession by surrender to his |andl ord.

It follows that the rule of estoppel ceases to have
applicability once the tenant has been evicted. His
obligation to restore possession to his landlord is fulfilled
either by actually fulfilling the obligation or by proving
his landlord’ s title having been extingui shed by his

l andl ord’s eviction by a paramount title-holder..."

In this view of the matter, respondent cannot be permitted to
contend that property was not belonging to the railway adninistration
VWet her the railway admnistration is owner, nortgagee, |essee or
l'icensee is not required to be decided in such proceedings at the
i nstances of sub-lessee or licensee of railway admnistration

Lastly, the |l earned ASG appearing for the appellant subnmtted

that on one or other ground, respondent - ex-enployee after his
retirement had unauthorisedly retained the possession of the property
bel onging to the railway adm nistration and, therefore, he should be
directed to pay mesne profit fromthe date of his retirement till
possession of the suit property is handed over to the rail way

admnistration. In our view, this question cannot be decided in these
proceedi ngs because Section 138 does not enpower the Court to pass
such order nor such question was raised before the trial court. It is

open to the appellant to resort to other alternative remedy avail able to
it under the | aw

In the result, the appeal is allowed and the judgnment and order
passed by the H gh Court is quashed and set aside. The order passed
by the |l earned CIM dated 22.11.1986 directing the respondent to hand
over vacant possession of the premises in question is restored. The
respondent is given 15 days tinme fromtoday to hand over possession
to the railway admnistration. On his failure, the O C Bhowani pore,
P.S. shall, with proper assistance of the police force, enter upon the
prem ses in question and renove the respondent and ot her persons
fromthere and take possession thereof and shall deliver the sane to
the railway administration or a person duly appointed by the railway
adm nistration in this behal f.




