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ACT:

Interpretation of statute--Text and Context bases value
of , expl ained--Wether the two clauses (i) and (ii) 1in
section 2(e) of the definition of "Prize chit"™ in Prize
Chits and Money G rcul ation Schene (Banning) Act, 1978 are
to be read disjunctively--Phrase "for all or any of the
foll owi ng purposes”, construction of.

Prize Chits and Money Circulation Scheme (Banning) | Act,
1978 section 2(e)--Definition of "prize chit"--Wether the
Endownent Certificate Schene of ‘the Peerless Conpany at-
tracts the provisions of the Act.

Constitution of |India, 1950, Articles 38, 39, 41 and
43--CGoal of mininising inequalities of inconme--Failure of
t he Life I nsur ance Cor por at i on in this regard
deprecated--Need to inprove their efforts to devise severa
nmethods to serve the poorer sections of the peopl e,
stressed.

HEADNOTE:
The Peerless General Insurance and |Investnent Co. /Ltd.
was incorporated in 1932. After the nationalisation of the

business of life insurance, the nane of the conpany was
changed to "the Peerless General Finance and |Investnent Co.
Ltd." For over a quarter of a century now, the business of

the conpany has been that of finance and investnent. The
conpany offers three schenes, the principal of which is the
Endowrent Certificate Scheme. Under this scheme, a subscrib-
er is required to pay a fixed annual subscription for a
fixed nunmber of years varying between the ninimum of 10
years and the nmaxi mum of 30 years. On the expiry of the
period, the subscriber will be paid by the company a sum of
noney called the Endowrent Sumwhich is the face value of
the Certificate. The subscriber is also entitled to be paid
a guaranteed fixed bonus. If any instalnment, that is, any
amount of annual subscription is not paid within the stipu-
|ated period and period of grace, the Certificate |apses
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unless it has acquired a surrender value. A Certificate
acquires surrender value after the expiry of three years
from the date of commencenent of the subscription for two
full years has

2

been paid. A Certificate which has not acquired surrender
val ue | apses on non-paynent of instalnments and the anpunts
paid becone forfeit to the conpany. A |apsed certificate
may, however, be revived at any tine before the expiry date
of maturity on paynment of all dues together with interest at
one paisa per rupee per nonth. There is also provision in
the schene for conversion of the Certificate into a paid up
Certificate, the paid up amount to be paid at the end of the
peri od, but without bonus. A person purchasing a Certificate
automatically beconmes entitled to a free accident insurance
policy under a group i nsurance schene.

A noticeable feature of the scheme is the remarkably |ow
yield to subscriber on his investnent. Not only that, the
subscriber is always at the losing end. Despite the sane,
the nessage of Peerless is nade to penetrate the rural areas
to tap the small savings of the poor ignorant villagers
through a special structure of agents, special agents,
suborgani zers, special organizers and so on chosen from
anongst those noted for their social political or officia

connections. The agents’ Comm ssion was 30% (now 35% of the
first vyear’'s subscription and 5% only of subsequent vyears’

subscription. The incentive of 30% of the collection of the
subscription of the first year autonmatically operates as a
di sincentive for collecting subscriptions of. subsequent
years resulting in heavy default in paynent and forfeiture
of subscriptions earlier paid. The first~ subscription is
literally shared between the conpany and its  agents under
the nethod of accountancy adopted by the conpany treating
the entire anmount as income and not liability of the conpa-
ny. The conpany adopted the "actuarial systeni of accountan-
cy followed by the Life Insurance Corporation, though the
conpany itself does not and cannot do insurance business.
However, the conpany has now del eted the "forfeiture cl ause"
and everyone is entitled to paynent after the maturity
period of the certificate.

Section 45K of the Reserve Bank of India Act enpowers
the Reserve Bank to collect information from Non-Banking
Institutions as to deposits and to give directions in the
public interest, in particular "in respect of any matters
relating to or connected with the receipt of deposits,
including the rates of interest payable on such deposits,
and the periods for which deposits may be received." Section
45L enpowers the Reserve Bank to call for information  from
financial institutions and to give directions, in particular
directions relating to the conduct of business by them etc.
Taki ng advantage of the 1970 Report of the Banki ng- Commi s-
sion’'s Study Group headed by Dr. Bhabatosh Dutta on the role
of various non-banking financial institutions, the Reserve
Bank purporting to exercise its powers under Sections 45L
and 45K of
3
the Reserve Bank of India Act gave certain directions called
"M scel | aneous Non- Banki ng Conpani es (Reserve Bank) Direc-
tions 1973". Para 4(a) prescribed six nmonths as the ninimm
period for which a M scellaneous Non-Banki ng Conpany coul d
accept a deposit, but no maxi num period was prescribed.
Par agraph 4(b)(ii) prescribed a ceiling of 25% of the aggre-
gate of the paid up capital and free reserve of the conpany
in the case of deposits accepted by M scel |l aneous NonBanki ng
Conpani es. Paragraph 13 enabl ed the Reserve-Bank to exenpt
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any conpany or class of conmpanies from all or any of the
provisions of the directions either generally or for a
specified period, if it considered necessary for avoiding
any hardship or for any other just and sufficient reason

On  Septenber 14, 1973 the Peerl ess Conpany addressed a
letter to the Reserve Bank of India explaining the nature of
their business and claimng that their business was outside
the scope of the directions issued by the Reserve Bank
while pointing out that their business was a special type,
that it was carried on scientific lines and actuarial prin-
ciples, that over 90%of the concerned public fund was
i nvested in Governnent securities and in nationalised Banks.
The Reserve Bank of Indiia by their order dated Decenber 3,
1973 exenpted the conpany fromthe provisions of paragraph 4
of the notification in so far as those provisions restricted
the acceptance of subscriptions under the scheme upto 25% of
the paid-up capital and free reserve fund. Certain condi-
tions were, however, inposed. The conpany was directed to
transfer every year to the reserve fund a sumnot |ess than
50% of the profit after taxes. The conpany was directed not
to declare any dividend at rates higher than 6% and 7% on
ordinary and preferential shares till the free reserve
becane equal to the paid-up capital. The conpany was also
required to maintain not |less than 75%of its total assets
in the formof investments and Governnent Trustee-securi-
ties, etc. The conpany was directed to subnit every year a
certificate fromtheir Auditors in regard to conpliance with
the conditions inposed. The exenption was to . be reviewed
every two years. The said exenption was granted, having
regard to the satisfactory financial position of the Peer-
less and the fact that it was a well established one and
having regard to the certificate furnished by the actuaria
consul tant of the Peerless supported by data.

In the year 1974, there was yet another Study ' G oup
headed by Dr. J.S. Raj appointed this tine by the  Reserve
Bank. In para 6.21 the Study G oup nmade its recomendations
for a total ban on the conduct of prize chits of the kind
descri bed by themin paragraph 6.3. Sinple Recurring Depos-
its Schenes were not contenpl at ed.

4

Thereafter, as a follow up of the recomrendations of the
Raj Committee, in 1977 two sets of directions were issued by
the Reserve. Bank, called the M scellaneous Non-Banking
Conpani es (Reserve Bank) Directions, 1977 and t he Non-Bank-
ing Financial Conpanies (Reserve Bank) Directions. 1977.
Paragraph 5 of the M scellaneous Non-Banking Comnpanies
(Reserve Bank) Directions, 1977 which corresponded to para-
graph 4 of the 1973 directions, however, made a radica
departure fromthe earlier provision. For the first tine, a
ceiling was fixed on the period for which deposits could be
accepted. It was provided that the period of a deposit could
not be nore than thirty-six nonths. Paragraph 14 al so vasted
in the Reserve Bank the power to grant exenption in suitable
cases. Paragraph 5(1) of the M scellaneous Non-Banking
Fi nanci al Conpani es (Reserve Bank) Directions, 1977 dealt
with period of deposits for hire-purchase finance, |oan and
i nvest ment conpani es and provi ded that the period of depos-
its shall not be less than six nmonths or nore than thirty-
si x nonths. Paragraph 19 made the directions applicable to a
| oan conpany al so applicable to every conpany which was a
“financial institution" but not belonging to any of the
cat egori es of conpanies mentioned in paragraph 2(1) or which
was not a mscellaneous non-banking company within the
meani ng of the M scell aneous Non-Banki ng Conpanies Direc-
tions, 1977.
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Thereafter in 1978 the Prize Chits and Money Circul a-
tion Schemes (Banning) Act 1978 was enacted "to ban the
promoti on or conduct of prize chits and noney circulations
schemes and for matters connected therewith or incidenta
t her et o. Section 2(a) defines "Conventional Chits" on
practically the same lines as the type of business covered
by the second part of paragraph 2 of the M scell aneous Non-
Banki ng Conpanies (Reserve Bank) Directions 1973 and the
M scel | aneous Non-Banki ng Conpani es (Reserve Bank) Direc-
tions, 1977. Section 3, banned not nerely pronoting or
conducting any prize chit or noney circulation but also on
participation in the Scheme of any kind contravention of
which carried penal action. Section 11 exenpts from the
operation of the Act prize chits or noney circulation
schenes pronmpted by a State Governnment or any office or
authority on its behalf, a conpany wholly owned by a State
CGovernment  whi ch does not carry on any business other than
the conducting of a prize chit or noney circulation schene,
a banking institution notified by the Central Governnent
under Section 51 of the Banking Regulation Act, the State
Bank of India or a subsidiary bank of the State Bank of
India or a correspondi ng new bank, a Regional Rural Bank, a
co-operative bank andany charitable or educational institu-
tion notified in that behalf by the State Government in
consultation with the Reserve Bank of India.

5

There is no general provision which enmpowers the Centra
CGovernment or the Reserve Bank of India to exenpt any other
prize chit or noney circul ation schene fromthe applicabili-
ty of the Act. In exercise of its powers under Section 13 of
the Act the Governnent of West Bengal has made the Prize
Chits and Money Circul ati on Schene (Banni ng) (West ' Bengal)
Rul es, 1979.

The M scel |l aneous Non-Banki ng Conpani es (Reserve | Bank)
Directions 1977 and the Non-Banking Financial Companies
(Reserve Bank) Directions cane into force on July 1, 1977.
On March 3, 1978 the Reserve Bank informed the /Peerless
Conpany that under the M scell aneous Non-Banki ng ~Comnpani es
Directions which applied to the Conpany, the Conpany was
prohi bited from accepting deposits for nore than 36 nonths
and since the deposits accepted by the Conpany  were for
peri ods exceedi ng 36 nonths, the Reserve Bank wanted to know
what action the Conpany proposed to take to conply with the
requi renent stipulating the nmaxi mum period for which depos-
its mght be accepted. In reply, the Conpany, by its letter
dated 31st March, 1978, pointed out the special features of
the Conpany whi ch persuaded the Reserve Bank to grant exenp-
tion to the Conmpany fromthe 1973 directions. - The Conpany
invited the attention of the Reserve Bank of the various
el ements of the schene which nmade it inpracticable to conply
with the stipulation regarding the naxi mum period of 36
nonths as that woul d nmake the schene wholly unviable. The
Conpany requested that further exenption may be granted in
the public interest. The alternative, it was said, would be
to close the business and that would nean | oss of enpl oynent
to several thousands of enployees and financial loss to
mllions of depositors. The Conpany suggested that the
Reserve Bank mnight reconmend to the Central CGovernnent to
convert the undertaking into a joint-sector enterprise. The
letter ended wth an appeal to the Reserve Bank to grant
exenption fromthe restrictions relating to nmaxi mum period.
By its letter dated July 23, 1979, the Reserve Bank pointed
out to the conpany that the schemes conducted by the Conpany
were covered by the provisions of the Prize Chits and Mney
Circul ati on Schemes (Banning) Act, 1978 which had cone into
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force with effect from Decenber 12, 1978. As the Conpany was
banned from doi ng fresh business and was required to wind up
its existing business under the Act, there was no question
of granting any exenption to the conmpany. Nevertheless the
Reserve Bank stated that they had considered the claim for
exenption on nerits and found that it was necessary to
cancel the exenption already granted. The reasons for the
proposed cancel |l ation were set out and the Conpany was asked
to show cause why the exenption should not be cancelled. On
August 30, 1979

6

the Conpany replied at great |ength stating how necessary it
was in the public interest to grant exenption to the Conpa-
ny. On August 10, 1979, the Governnent of West Bengal ad-
dressed a conmuni cationto the Peerl ess Conpany pointing out
that the Prize Chits/Mney Crcul ati on Schemes conducted by
the Conpany came within'the purview of the Prize Chits and
Money Circul ation Schenmes (Banning) Act, 1978 and, there-
fore, the Conpany was under an obligation to submt a w nd-
ing up pllan‘under Rule 4 of the Prize Chits and Money G rcu-
| ati on Schenmes (Banni ng) (Wst Bengal) Rules, 1979.

On Septenmber 3, 1979, the Conpany filed a wit petition
in the Calcutta H gh Court for a declaration that the Prize
Chits and Mney Circul ation Schemes (Banning) Act, 1978 did
not apply to the business carried on by the conpany. A Rule
was issued and an Interim Order was nade in favour of the
conpany, first for alimted periodand, later, till the
di sposal of the wit petition. A simlar wit petition was
filed questioning ‘a notice issued by the Midhya Pradesh
Government on the sane lines as that issued by the West
Bengal Governnent. A Rule and Interim Order were issued.
During the pendency of the wit petition “exenption was
refused by the Reserve Bank on 19.3. 1980.

Appeal s preferred by the conmpany ~under the @ Letters
Patent against the judgment of the Single Judge were al-
lowed. It was declared that the business carried on by the
conpany did not come within the mschief of the Prize Chits
and Money Circul ation Schenes (Banning) Act, 1978. Agai nst
the judgnment of the Division Bench of the Calcutta Hgh
Court the Reserve Bank of India, the Union of India and the
State of West Bengal have preferred CGvil Appeal ~ Nos. 3562,
3563, 3564, 3565 and 4459 of 1986. In the course of the
judgrment, the Division Bench of the Calcutta H gh Court had
observed that the conpany was a financial institution wthin
the neaning of paragraph 11 of the Non-Banking Financia
Conpani es (Reserve Bank) Directions, 1977 and therefore, the
Directions contained therein applied to the business carried
on by the conmpany. Against this observation of the Division
Bench, the Conpany has also preferred Civil Appeal Nos. 3566
and 3567 of 1986. After the judgnent of the Division /Bench
of the Calcutta H gh Court, the Conpany, pursuant- to the
observations of the Division Bench that it was a financia
institution wthin the meaning of paragraph 11 of the  Non-
Banki ng Financi al Conpanies Directions, applied afresh to
the Reserve Bank of India for exenption fromconplying wth
the Directions. The Reserve Bank of India by its order dated
August 22, 1986 refused to grant the exenption sought. The
conpany has filed another wit petition in the Calcutta H gh
Court against the said refusal by the
7
Reserve Bank to grant exenption. Therefore, the court pre-
ferred to apply "Non liquet" on the question whether the
conpany is a financial Institution within the neaning of
para 11 of the Non-Banking Financial Conpanies (Reserve
Bank) Directions.
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Dism ssing the appeals of Reserve Bank of India. Union
of India and the State of West Bangal, the Court.
HELD: Per Chi nnappa Reddy, J.

1. 1 Legislatures resort to inclusive definitions (i) to
enl arge the neaning of words or phrases so as to take in the
ordi nary, popular and natural sense of the words and also
the sense which the statute wishes to attribute to it; (ii)
to include neani ngs about which there nmight be sonme dispute;
or (iii) to bring under one nomenclature all transactions
possessing certain sinilar features but going under differ-
ent nanes. Depending on the context, in the process of
enlarging, the definition may even becone exhaustive. By
using the word, the Legislature did not intend to so expand
the neaning of prize chit as to take in every schene invol v-
i ng subscribing and refundi ng of noney. The word "i ncl udes",
the context shows, was intended not to expand the meani ng of
"prize chit" but to cover all transactions or arrangements
of the nature of prize chits but under different names. The
expression "Prize chit" had nowhere been statutorily defined
bef ore.  'The Bhahatosh Datta Study Group and the Raj Study
Group had indentified the schenes popularly <called "Prize
Chits". The Study Group al sorecognised that "Prize Chits"
were al so variously called benefit/savings schenes and | ucky
draws and that the basic comon features of the schenes were
the giving of a prize and the ultimte refund of the anount
of subscriptions (vide para 6.3 of the report of the Raj
Study Group). It was recommended that prize chits and the
i ke by whatever nane called should be banned. Since prize
chits were called differently, "prize chits" benefit/ sav-
ings schenes, "lucky draws", etc. it became necessary for
the Parlianment to resort to an inclusive definitions so as
to bring in all transactions or arrangenments containing
those two elenents. In defining the expression "prize chit"
the Parlianment did not intend to depart from the | neaning
which the expression had cone to acquire in the world of
finance, the neaning which the Datta and the Raj 'Study
Groups had given it. [42D H; 43A-B]

1.2 Interpretation nust depend on the text and the
context. They are the bases of interpretation. One nmay well
say if the text is the texture, context is what gives the
colour. Neither can be ignored. Both

8
are inmportant. That interpretation is best which nmakes the
textual interpretation natch the contextual. A statute is

best interpreted when the object and purpose of its _enact-
ment is known. Wth this know edge, the statute -nust be
read, first as a whole and then section by section, clause
by clause, phrase by phrase and word by word. If a statute
is looked at, in the context of its enactnent,. wth the
gl asses of the statute maker, provided by such context its
schene, the sections, clauses, phrases and words “nay take
col our and appear different than when the statute is | ooked
at without the glasses provided by the context. Wth 'these
gl asses the court nmust |ook at the Act as a whole and  dis-
cover what each section, each clause, each phrase and each
word is neant and designed to say as to fit into the schene
of the entire Act. No part of a statute and no word of a
statute can be construed in isolation. Statutes have to be
construed so that every word has a place and everything is
inits place. It is by looking at the definition as a whole
in the setting of the entire Act and by reference to what
preceded the enactnent and the reasons for it that the court
construed the expression "Prize Chit" in Srinivasa. [43B-F]
1.3 Therefore, the two requirenments nentioned in the two
clauses (i) and (ii) of the definition are not to be read
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di sjunctively; they are two distinct attributes of "Prize
Chits", each of which has to be satisfied. The Conventiona

Chit satisfies both the requirements of the definition of
"Prize Chit", since it involves both the "certain" and the
"chance" elements, the certain elenent being the refund of
the ampbunt of subscriptions |ess the deductions and the
chance el ement being the tinme of such paynent, dependent on
the result of the draw or auction. Yet the definition of
"Prize Chit" expressly excludes the Conventional Chit obvi-
ously for the reason that the "chance" elenment is overshad-
owed by the "certain element”. If so, no construction may be
placed on the definition so as to bring in all Recurring
Deposit Schenes, even if they do not involve a chance ele-
ment. Such a construction would reduce the definition to a
near absurdity and render the reference to the giving or
awardi ng of a prize or girl, a neaningless superfluity. If a
conventional chit is not-a "Prize Chit" by definition there
appears” to be no logic in construing the definition to
i nclude a Recurring Deposit Schene. [43H, 44A-D]

2. The argunment that the two clauses (i) and (ii) are to
be read disjunctively and that they should not be read as if
they are joined by the conjunction "and" cannot be accepted.
There is no need tointroduce the word "or" either. How
clauses (i) and (ii) of s.2(e) have to be read depends on
the context. The context requires the definition to be read
as if both clauses are satisfied. There is nothing in the
text which
9
makes it imperative that it be read otherw se. Each of the
clauses (i) and (ii) contains a nunber of alternatives and
it is to those several alternatives that the expression "al
or any of the follow ng purposes" refers and not to (i) or
(ii) which are not alternatives at all. In fact, ‘a prize
chit, by whatever nane it nay be called, does not '@ contem
plate the exhaustion of the entire fund by the giving of
prizes; it invariably provides for a refund of the anount of
subscription, |ess the deductions, to all the subscribers or
to those who have not won prizes, depending on the nature of
the scheme. Causes (i) and (ii) refer to the twi'n at-
tributes of a prize chit or like schenme and not "to two
alternate attributes. [44D G

2.2 Wile it is possible to say that Parlianent desired
to root out prize chits and schenes of |ike nature involving
the vicious elenent of ganbling, it is inconceivable that
Parliament intended to visit even subscribers to Recurring
Deposit Scheres invol ving no such vice with such dire conse-
guence. Therefore, section 2(e) of the Act does not contem
pl ate a schene without a prize, and therefore, the endownrent
certificate schene of the Peerless Conpany is outside the
Prize Chits and Money Circulation Schene (Banning) Act,
1978. [45A-B; E]

Srinivasa Enterprise v. Union of India, [1981] 1 SCR
801; Ardeshir Bhiwandiwala v. State of Bonbay, [1961] 3 SCR
692; C.1.T. Andhra Pradesh v. Taj Mahal Hotel, [1972] 1 SCR
168; and S.K Qupta v.K P. Jain, [1979] 4 SCC 54, referred
to.

3. Despite Articles 38, 39, 41 and 43 of the Constitu-
tion the Life Insurance Corporation of India, an instrumen-
tality of the State, which is given the nonopoly of Life
I nsurance business in the country has taken no steps to
of fer proper security and protection to the needy, poor
rural folk. |If the Life Insurance Corporation is really
interested in the treating the poorer policy-holders |ess
harshly and nore liberally the tinme has come for the Life
I nsurance Corporation to revise its terms and conditions and
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tothink in the direct/on of deleting the forfeiture clause
al together as has now been done by the Peerless Conpany or
to delete it at least fromlife policies for small anopunts.
Perhaps the Life Insurance Corporation may think of short
term small amount policies with no forfeiture clause and
with some incentive such as a reduced prem um for continuing
to pay premuns regularly. It is hoped, with the nanagenent
expertise at its comand, the Life Insurance Corporation of
India can devise a nyriad ways of serving the poorer sec-
tions of the people of our country, as also to tap the huge
unt apped Savi ngs resources, the existence of which has been
brought home by conpanies |like the Peerless however wong
headed t heir business nethods m ght
10
be. It is a matter of common know edge that the return to a
pol i cyhol der who survives the period of the policy is very
poor. It may be true that the Life Insurance Corporation is
payi ng hi gher bonus year after year but the bonus cones out
of the anmpunts of the forfeited policies and it nmeans that
it is really the poor class of policy hol ders whose policies
are forfeited that are paying bonus to the class of policy-
hol ders who are better off. This surely is not what is
contenplated by Art. 38(2) of the Constitution which talks
of mnimsing the i'nequalities in income, not only anobngst
i ndi vidual s but al so anmongst groups of people and Art. 39(c)
which requires the State to secure that the operation of the
econom ¢ system does not result in the concentration of
wealth and neans of production to the comopbn detrinent.
[ 18F-H, 19A-D
Per Khalid, J.

A close study of the definition nakes the  conclusion
i nescapable that the Peerless schene does not conme. wthin
it. Any attenpt to bring the activities of the Peerless
within the definition has only to fail. It would not be
proper to refer to the observations in the judgment, in
Srinivasa’s case, on section 2(e) of the Act either as
obiter or per incuriurn. [11G

When the activities of the Peerless and the Life |Insur-
ance Corporation are considered juxtaposed, oneis tenpted
to observe that Peerless is |less harsh than the Life Insur-
ance Corporation. The Life Insurance Corporation enjoys many
privileges. It has a duty to be above suspicion. It has a
duty to serve people in the right manner. The Life Insurance
Corporation should at least in future be liberal and gener-
ous when clains are nade by those unfortunate few, who  when
robbed of their bread earners claimfor the insured anount
and who are invariably net on technical pleas of conceal nent
of ailment and the like. The Life Insurance Corporation does
not cone out with glory when sone of its dealings are /con-
sidered. [12B-D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal Nos. 3562 &
3563 of 1986 etc.

From t he Judgnent and order dated 23-5-86 of the Cal cut-
ta Hgh Court in FFMA T. No. 824 and 825/ 86

K. Parasaran, Attorney Ceneral, G Rama Swany, Addition-
al Solicitor General, S..Roy Chowdhary, Som Nath Chatterj ee,
S.N.  Kacker, A K G@Gnguli, Sankar Ghosh, N.N. Gooptu, T.K
Banner -
11
jee, AK Sil, HS Parihar, A Mtra, G Joshi, S. Roy, A
Subba Rao, P. Parneshwaran, Bhaskar Gupta, P. Basu, A
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Chatterjee, B. Lehari, S. Sukumaran, Dilip Sinha, J.R Das,
K. R Nanmbiar, HK Puri, P.K Pillai, S K Jain and J.R Das
for the appearing parties.

The Judgnents of the Court were delivered:

fol l owi ng

KHALID, J. | agree with nmy learned brother in his con-
clusion. However, | would like to add that short post-script
of my own.

In the main Judgnment the sinister aspects of the Peer-
| ess schenme have been brought out in great detail as well as
the inprovenments attenpted. \Wat disturbed me nost was the
plight of the innumerabl e subscribers who |ose their npney
by the operation of the scheme under consideration. Wen |
say this, | feel concerned of those situated far and wide in
the renote villages of the country, uninitiated into the
nysteries of financial schenes, who are lured by the prom
i ses of easy nmoney and decide to pay the first instal ment by
the encouragi ng words of the agents, who forget them there-
after, because of the disincentive conm ssion they get after
the first instal nent is paid, who, therefore, do not pursue
these depositors to nmake subsequent deposits pronptly. It is
sone consolation that the Peerless is trying to bring in
reforns to reduce sone of the vicious aspects of its schene.
Wiile referring to the plight of the depositors | do not at
the same tinme ignore the |arge nunber of enpl oyees enployed
by the conpany.

The only reason why the appeals are being dismssed is
on the wording of Section 2(e) of the Act. A close study of
the definition nakes the conclusion inescapable that the
Peerl ess schenme does not come withinit. Any attenmpt to
bring the activities of the Peerless within the definition

has only to fail. This position gets support fromtwo Judg-
nents rendered by benches of three Judges of this Court
viz., Srinivasa Enterprises and othersv. Union of ' India

etc., [1981] 1 SCR 80 1 and State of Wst Bengal v. Swapan
Kumar CGuha., [1982] 1 SCC 561. Any attenpt to distinguish
the ratio of these two cases for (the purpose of these ap-
peal s cannot succeed. In the case of Srinivasa Enterprises
this Court was considering the identical section. | do not
think it would be proper to refer to the observations in
this Judgnent on this section either as obiter or per incu-
rium The position canvassed before us thus strictly is  not
res-integra and is covered by these two Judgnments, nore
particularly in Srinivasa Enterprises.

Life Insurance Corporation is not a party beforeus. But its
12

activities in certain spheres were brought to our notice by
the | earned counsel for the appellants. The Reserve Bank of
India is the main appellant. The Union of India and the
State of West Bengal have in tandem supported the Reserve
Bank of India against the Peerless. Wen the activities of
the Peerless and the Life Insurance Corporation are 'consid-
ered juxtaposed, one is tenpted to observe that Peerless is
less harsh than the Life Insurance Corporation. The Life
I nsurance Corporation enjoys many privileges. It has a duty
to be above suspicion. It has a duty to serve people in the

right manner. | amconstrained to observe from ny experi-
ence, that | have found the Life Insurance Corporation
heart| ess whenever clains are made against it. | fully agree

with the observations made by ny | earned brother regarding
sone of the aspects of the Life |Insurance Corporation
schenes. | wish only to enphasise that the L.1.C should at
least in future be liberal and generous when clains are made
by those wunfortunate few, who when robbed of their bread
earners claimfor the insured amount and who are invariably
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nmet on technical pleas, of conceal ment of ailnent and the
like. The Life Insurance Corporation does not cone out wth
glory when sone of its dealings are considered. | do not
think it would be proper to nake nore harsh reference about
the Life Insurance Corporation when it is not a party before
us. 1 felt it necessary to nmake these observations, wth
utnost restraint, since an opportunity afforded itself in
this case.

| share ny brother’s concern about the rmushroom growth
of financial conpanies all over the country. Such comnpanies
have proliferated. The victims of the schemes, that are
attractively put forward in public nmedia, are nostly mddle
class and |lower mddle class people. Instances are |egion
where such needy peopl e have been reduced pennil ess because
of the fraud played by such financial vultures. It is neces-
sary for the authorities to evolve fool -proof schemes to see
that fraud is not allowed to be played upon persons who are
not conversant with the practice of such financial enter-
pri ses who pose thensel ves as benefactors of people.

CHI NNAPPA REDDY J. The question is "Is a prize-less
chit a prize chit?" So posed the answer appears to be self-
evident. That is what it is in the ultimte analysis.

' The Peerl ess CGeneral Insurance & Investment Co. Ltd.’
was incorporated in 1932, After the nationalisation of the
business of life/ insurance the nane of 'the conpany was
changed to "the Peerless General Finance & |nvestnments Co.
Ltd.’” For over a quarter of a
13
century now, the business of the company has been that of
"finance & investnent’. The conpany offers ~three schenes,
the principal of which is the Endowrent Certificate Schene.
Under this scheme, a subscriber is required to pay a fixed
annual subscription for a fixed number of years' varying
bet ween the m ni num of 10 years and the maxi num of 30 years.
On the expiry of the period, the subscriber will be paid by
the conpany a sum of noney call ed the Endowrent Sum which is
the face value of the Certificate. The subscriber /is also
entitled to be paid a guaranteed fixed bonus. For  exanpl e,
an annual subscription of Rs.77 for 10 years will fetch the
subscriber at the end of the 10 year period a sum of Rs.
1,000 as endowrent sum and a sum of Rs. 100 as bonus, making
atotal of Rs. 1,100. If any instalnent, that is, any anount
of annual subscription is not paid within the stipulated
peri od and period of grace, the Certificate | apses unless it
has acquired a surrender value. A Certificate acquires
surrender value after the expiry of three years from the
date of commrencenent if the subscription for two full vyears
has been paid. A Certificate which has not acquired surren-
der value |apses on non-paynent of instalnents and the
amounts paid becone forfeit to the conmpany. A | apsed certif-
icate may, however, be revived at any tine before the expiry
date of maturity on paynment of all dues together with inter-
est at one paisa per rupee per nmonth. There is also provi-
sion in the scheme for conversion of the Certificate into a
paid up Certificate, the paid up amount to be paid at the
end of the period, but wthout bonus. A person purchasing a
Certificate automatically beconmes entitled to a free acci-
dent insurance policy under a group insurance schene.

A noticeable feature of the schene is the remarkably | ow
yield to the subscriber on his investnment. In the example
that we gave we said a subscriber investing Rs.77 every year
for ten years will get, at the end of the tenth year, a
return of Rs. 1000 by way of 'Endowrent Sumi and Rs. 100 as
bonus. Treating the total sumof Rs. 1,100 as the anount
whi ch the investor gets back on his ten-year annual invest-
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ment of Rs.77, the yield on his investnent works out at
conpound interest of about 6% or sinple interest of alittle
over 7% This is on the assunption that he does not conmmt
default but pays his annual subscription regularly. But
consi der what happens to the investnents of those who conmit
default; a subscriber who defaults in payment of annua
subscription after paynment of the first subscription, for-
feits the subscription previously paid by him A subscriber
who pays the first two subscriptions but commits default
thereafter is entitled to have a refund of the subscriptions
paid by himbut only at the end of the full endownrent peri-
od. That is to say, the amount invested by the subscriber

upto the
14
time of default will be with the conpany, earning interest

for the conpany but nothing for the subscriber hinmself. The
subscriber who commts default-after payment of two annua

subscriptions is entitled to have the surrender value paid
to him after the expiry of three years from the date of
conmencenent. The surrender value is 90% of the subscrip-
tions paid by himexcluding the first year’'s subscription

In other words, if a subscriber who commits default after
paynment of two subscriptions opts for imediate paynent
after three years he forfeits his first year’s subscription
and 10% of the subsequent years’ subscription. On the other
hand, if he opts for paynent at the end of endowrent period
he wll get a refund of the subscriptions paid by him but
wi thout interest and w thout bonus. If he conmits default
after paying three years’ subscription but opts for paynent
at the end of the Endowrent period he will get back a pro-
portionate part of the Endowrent Anount and this wthout
bonus. The yield will be very nuch |ower than the 6% com
pound interest or 7%sinple interest that we nentioned
earlier. The subscriber is always at thelosing end. It is a
perfect case of 'Heads | win, tails you |ose’

At this stage, it may be useful to refer to the business
practices and the working results of the conmpany. The compa-
ny advertises its schemes widely .in beguiling terns. The
public are told, "The schenes are open to any person of
Indian Nationality w thout any restriction of caste,  creed,
sex, age or health, excepting physical disabilities, such
as, loss of linbs, dunbness, deafness, or blindness”. They
are further told, "lInvestnent under the Schemes is ~highly
profitable and the return is sure and guaranteed by the
Conpany. There is no el ement of uncertainty.in the matter";
"the ternms and conditions of the Certificate are sinple,
i beral and attractive" , "No troubl e of Medi ca
Exam nation"; "Uni que advantage of saving as well as earning
decent profit" etc. Avirtual publicity blitz is carried on
in the daily and weekly newspapers: "Peerless-an epitone of

absolute security", "Save for your dear ones", "Savings
through Peerless neans savings for the progress of the
Nati on", "Peerless team works today for |India s happy tonor-
row', "Save through peerless for national welfare", "Peer-

| ess the choice of the nmllions" etc.

The nessage of Peerless is nmade to penetrate the rura
areas to tap the small savings of the poor ignorant villag-
ers through a special structure of agents, special agents,
sub- organi zers, organizers, special organizers and so on
This field staff appears to be chosen for their social
political or official connections. Wuat is of significance
is that an agent’s conmmssion is 30%of the first vyear’'s
subscription and 5%

15
only of subsequent years’ subscriptions. Straightaway, this
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offers an incentive to the agents to concentrate on securing
fresh business and a disincentive to collect subscriptions
of subsequent vyears. It is common experience and conmmon
know edge that nost rural folk particularly those bel onging
to the poorer sections of people will not pay ,their sub-
scription regularly unless somebody takes the trouble of
collecting their subscriptions fromthemshow ng the sane
ent husiasmin doing so as was shown in enrolling subscribers
and collecting the first subscription. The incentive of 30%
of the collection of the subscription of the first vyear
automatically operates as a disincentive for collecting
subscriptions of subsequent years. The results showit and
perhaps it is intended to be so. As we have already seen
default after the paynent of the first subscription results
in forfeiture of the first year's subscription. The first
subscription is literally shared between the conpany and its
agents and one need not wonder that under the nethod of
accountancy adopted by the Conpany it is treated as income
and not as a liability of the conpany. We are told that the
conpany. ‘has adopted the 'actuarial’ system of accountancy
foll owed by the Life Insurance Corporation. Though we note
here that the business of the Life Insurance Corporation is
i nsurance business and therefore different fromthe business
of the conpany, we will have nore to say about the policies
of the Life Insurance Corporation a little later. For the
present we note that the conpany does not and cannot «carry
on any insurance business and that it accepts no risk.

Let wus now take a brief |ook at the result of the at-
tractive incentive given to the agents to collect the first
year’'s subscription. A conpilation prepared by the Reserve
Bank of India which is found at page 457 of the paper book
shows that the first year’'s subscription credited to the
profit and | oss account during the years 1978, 1979, 1980,
1981, 1982, 1983, and 1984 was 17, 16, 27.59, 48.07, 85.70,
129.23, 129.50 and 126.47 | akhs, while the comri ssion paid
to the field force during those years was 13.23, 21.73
39.07, 69.82, 95.21, 95.17 and 93.92 | akhs respectively and
the renewal subscription collected during the years was
12.50, 15.95, 22.32, 33.34, 57.79, 80.35 and 101.40 | akhs
respectively.

The striking fact that stares at us is that out of the
total deposits collected during the years 1978 to 1984
amounting to Rs.887.37 I|akhs, a sum of Rs.563.72 |akhs
represents collections of first year subscriptions and
323. 65 | akhs represents subsequent years’ collections. First
subscriptions far outweigh renewal subscriptions. Thi s
feature alnobst becones sinister if we remenber that the
renewal subscriptions relate
16
not to a single year’'s certificates but to certificates
issued during the 10, 20,30 years periods previous- to the
very relevant year corresponding to 10,20,30 year certifi-
cates as the case may be. This clearly indicates that the
majority of the subscribers conmt default after the first
year and only a few of the depositors continue their sub-
scriptions and keep alive the certificates. This gives us an
i ndication as to the class of depositors who are principally
contacted and are perhaps intended to be so contacted.
Having regard to the class of depositors and the incentives
offered to agents for securing fresh business, neglect and
default of renewal subscriptions is an inevitable result.
The agents are interested in securing fresh busi ness because
of the High rate of conmission in regard to fresh business
and are loath to waste their time on collecting subsequent
years’ subscriptions fetching far |ess comi ssion.
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W are told that the terns of the scheme have now been
revised and the forfeiture clause has been altogether delet-
ed with the result that even a subscriber who commits de-
fault after the first year’'s subscription becones entitled
to get a refund of the ampunt at the end of the endowrent
period. Wile this may be an inmprovenent on the origina
schenme, we find that agents are even now entitled to a
conmi ssion of 35%of the first year’s subscription. This
continued incentive for fresh business will naturally |ead
to the sane result as before, that is, it wll encourage
agreements to continue to concentrate on collecting first
year’'s subscriptions to the total neglect of subsequent
years’ subscriptions.

At this point we may refer to one of the schemes narket -
ed by the Life Insurance Corporation of India which appears
to be famliarly known in circles connected wth deposit
schenes as 'Table No. 21 Policy'. W are referring to this
policy as it was argued before us that the endowrent scheme
of the Peerless Conpany is better conceived in the interests
of the investors than the 'Table No. 21 Policy’ of the Life
I nsurance Corporation and yet no one has thought of stopping
the Life Insurance Corporation of India frommarketing the
Policy. For a better appreciation of the subm ssions which
we will consider at ‘a | ater stage, we desire to set out the
details of the Policy at this juncture itself in order to
conpare it with the Endownent Schene of the Peerless Conpa-
ny. Two things have to be straightaway noticed, first, the
"Table No. 21 Policy" offered by the Life Insurance Corpora-
tion is not a life Insurance policy, as we generally know
it, second, it is a policy wthout profits. Under this
policy no one need undergo nedical exam nation-and no one
woul d be unacceptable for reasons of health only.

17

These two features are common to- the Peerless Endowrent
Schene and the 'Table No. 21 Policy’. Under the Policy the
sum assured is payable on the policy holder’s surviving the
endowrent term No bonus is payable. To secure paynent of a
sum of Rs. 1,000 at the end of 10 years, the annual prem um
to be paid is of Rs.83.90. If the policy holder dies /during
the first year of the policy 80% of the anmount of the prem-
um will be paid to the heirs. If he dies during the second
year of the policy 90% of all the prem uns will be paid.” If
he dies during the third year of the policy, the tota

amount of all the premiunms will be paid. If the death occurs
after the third policy-year the total anbunt of all the
prem unms pai d together with conmpound interest at 21/2 %w |l

be paid. If a person conmits default in paynment of preniuns
after the expiry of three years, having paid the full prem -
uns in the nmeanwhile, the policy beconmes automatically /paid
up for a reduced anpbunt bearing the sanme ratio to be assured
sum as the nunber of prem uns paid bears to the total nunber
stipulated in the policy. If default is committed within the
first three policy years, the anpunts of premium paid are
forfeited. W do not have the slightest doubt that the terns
of the 'Table No. 21 Policy’ of the Life Insurance Corpora-
tion are very stringent and nmuch nore to the di sadvant age of
the subscriber than the terns of the endowrent schene of the
Peerl ess Conpany. W are told that the schene is primarily
devised to enable the subscribers to get tax-benefits wunder
various fiscal enactnents. Wetever it is, it is certainly
not intended to tap the savings of the rural poor nor is it
designed to benefit them In fact, we find on an exam nation
of some of the Life Assurance Schenes, which we were invited
to do by the |l earned counsel, that the terns of the policies
are heavily | oaded agai nst the poorer policy holders. The
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Manual for Agents describes the Endowrent Assurance Policy
(Tables 11, 14, 47 and 48) as the nost popular formof Life
Assurance as it is supposed to nake 'provision for the
famly of the Life Assured in the event of his early death’
and al so ’'assures a |unpsum at any desired age’. Now, under
this Policy, if paynment of the annual prem um ceases after
at least three years’ prem uns have been paid, a free paid-
up Policy for an anount bearing the sane proportion to the
sum assured as the number of prem uns actually paid bears to
the total nunmber stipulated in the Policy, will be automati -
cally secured. The anount, of course, will be payable at the
end of the Endowrent period only. What is inportant is that
if the Policy-holder commits default and does not pay any
one of the first three premuns the premuns already paid
automatically stand forfeited to the Life |Insurance Corpora-
tion, entitling the Policyholders to no benefit. Since it is
the poorer class of Policy-holders that may ordinarily be
expected to commt default in paynent of
18
prem uns, the forfeiture clause, in practice, operates
harshly, specially against that class, the very class which
requires greater security and protection. A perusal of the
"Report and Accounts’; of the Life Insurance Corporation for
the years ending March-31, 1983 and March 31, 1985 which
have been placed before us shows that while 22,31,385 and
26, 99,654 new policies were issued respectively during the
two vyears the nunmber of policies which 1apsed or were for-
feited were respectively 74,44,22 and 82,71, 19. Thus the
nunber of policies which |apse or are forfeited are roughly
thirty percent the nunber of new policies issued during a
year. An analysis of the lapsed and forfeited policies is
also given in the Reports. Fromthe report ~for ‘the vyear
ending March 31, 1983, we see that out of the 74,446 22
| apsed and forfeited policies, 43,70,04 were issued in the
first vyear previous to the year under review, 1,98,949 in
the 2nd year previous to the year under review and 83950 in
the 3rd vyear previous to the year under review. From the
report for the year ending March 31, 1985, we see‘'that out
of the 82,71, 19 lapsed and forfeited Policies, 46, 19,80
were issued in the first year previous to the year under
review, 23,59,94 were issued in the second year previous to
the year under review and 99,589 in the third year previous
to the year under review. W also notice that in the  poli-
cies issued earlier than the third year before the revi ened
year |apses or forfeitures were negligible. Thus we notice
that the incidence of lapsing or forfeiture of policies is
hi ghest and of a high order in the first three years after a
policy is issued. It does not require nuch imagination to
see that the victins of the forfeiture clause in the  poli-
cies are bound to be persons belonging to the poorer,/ sec-
tions of the people. It does not appear that any  specia
efforts are made by the Life Insurance Corporation to per-
suade the poorer policy-holders not to allow their policies
to lapse or be forfeited 'after paying one, two or three
prem uns. The incentives to agents appear to be for securing
fresh business and not for continuing old policies.

We cannot help but feel distressed that despite Arts.
38, 39, 41 and 43 of the Constitution, the Life Insurance
Corporation of India, an instrumentality of the State, which
is given the nonopoly of Life Insurance business in the
country has taken no steps to offer proper security and

protection to the needy, poor, rural folk. If the Life
Insurance Corporation is really interested in treating the
poorer Policy-holders |ess harshly and nore liberally the

time has come for the Life Insurance Corporation to revise




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 35

its terns and conditions and to think in the direction of
deleting the forfeiture clause altogether as has now been
done by the Peerless Conpany or to delete it at |east from

policies for small anounts. Perhaps the Life Insurance
Cor por a-
19

tion may think of short term small anpbunt policies with no
forfeiture clause and with sone incentive such as a reduced
premum for continuing to pay premuns regularly. W are
sure that with the managenent expertise at its comand the
Life Insurance Corporation of India can devise a nyriad ways
of serving the poorer sections of the people of our country,
as also to tap the huge untapped Savings resources, the
exi stence of which has been brought home by Conpanies like
the Peerless however wong headed their business nethods
m ght be. It is a matter of common know edge that the return
is a policy-hol der who survives the period of the policy is
very poor. W are nowtold daily that the Life I|nsurance
Corporation is paying higher bonus year after year. But the
| earned ‘counsel for Peerless charges that the bonus cones
out of the anmpbunts of the ferfeited policies and that it is
really the poorer class of defaulting policy-holders whose
policies are forfeited that are paying bonus to the class of
Pol i cy-hol ders who are better of. One wonders if this is not
so This surely is not what is contenplated by Art. 38(2) of
the Constitution which talks of mnimsing the inequalities
in inconme, not only anongst individuals but- also anongst
groups of people and Art. 39(c) which requires the State to
secure that the operation of the economc system does not
result in the concentration of wealth and nmeans of produc-
tion to the common detrinent.

In 1964, by Central Act No. 55 of 63 the Reserve Bank of
India Act was anended by the addition of Chapter 11l (B)
consi sting of Sections 45H to 45Q The title of the | chapter
is "Provisions relating to Non-Banking Institutions | receiv-
ing deposits and Financial Institutions.”™ Section 45l(c)
defines Financial Institution as foll ows:-

"*Financial Institution’ neans any non-banking
institution which carries on as its business
or part of its business or any of the foll ow
ing activities, nanely:-

(i) the financing, whether by way of
maki ng | oans or advances or otherw se, of any
activity other than its
owli1:

(ii) the acquisition of shares,” stock
bonds, debentures or securities issued by a
CGovernment or local authority or | other . mar-
ket abl e securities of a |like nature;

(iii) letting or delivering of any goods
to a hirer under a hire-purchase agreenent as
defined in clause(c) of section 2 'of the
Hi re- Purchase Act, 1972;

20
(iv) the carrying on of any class of insurance
busi ness;

(v) managi ng, conducting or supervising,
as foreman, agent or in any other capacity, of
chits or kuries as defined in any |law which is
for the tine being in force in any State, or
any business, which is simlar thereto;

(vi) collecting, for any purpose or
under any schene or arrangenent by whatever
nane called, nmonies in | unpsum or otherw se
by way of subscriptions or by sale of wunits,
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or other instrunents or in any other rmanner
and awarding prizes or gifts, whether in cash
or kind, or disbhursing nonies in any other
way, to persons from whom nonies are coll ected
or to any other person;
but does not include any institution, which

(i) is an industrial concern as defined
in clause(c) of section 2 of the
I ndustrial Developnent Bank of India Act,
1964, or
(ii) carries on as its principal businees :--
(a) agricultural operations; or
(b) the purchase or sale of any goods (other
than securities) or the providing of any
servi ces; or
(c) the purchase, construction or sale of
i movabl e “property, so, however, that no
portion  of the income of the. institution is
derived from the financing of pur chases,
constructions or sales of inmovable property
by other persons;
(d) "firm nmeans a firmas defined in the
I ndi an Partnership Act, 1932;
(e) "non-banking institution"” means a conpany,
corporation, (or co-operative society)"

Section 451(e) /defines ’'Non-Banking ‘Institution’ as
meani ng ' a conpany, corporation, or co-operative society’.
Section 45K enmpowers the Reserve Bank to collect information
from Non-Banking Institutions as to deposits and to give
directions in the public interest,

21

in particular ’'in respect of any matters relating to or
connected with the receipt of deposits, including the rates
of interest payable on such deposits, and the periods for
whi ch deposits may be received.” Section 45L enpowers the
Reserve Bank to call for information fromfinancial institu-
tions and to give directions, (in particular directions
relating to the conduct of business by them etc.

In 1970 the Banki ng Comm ssion constituted a Study G oup
headed by Dr. Bhabatosh Dutta to review the role of ~various
nonbanking financial internediaries. The Study Goup con-
fined their study to five classes of Finance |Institutions
which they considered were inportant Non-Banking Financia
Institutions. They were: -

H re Purchase Finance Institutions;
I nvest nent Conpani es;

Chit Funds/Kuris;

Ni dhis or Miutual Benefit Funds; and
Fi nance Corporati ons.

Proceeding to consider Chit Funds and their working, the
Study Goup identified three classes of Chit Funds: (a)
Sinple Chits, (b) Prize Chits and (c) Business Chits. The
main features of the three classes of Chits were then de-
scribed in the following termns: -

"(a) Sinple Chits

In the "sinmple chit’, nmenbers agree
to contribute to the fund a certain anount at
regular intervals. Lots are drawn periodically
and the nenber whose nanme appears on the
"chit’ gets the periodical collection. His
nane is then renoved fromthe subsequent |ots;
he, however, has to continue to pay his sub-
scriptions. Thus, every nenber gets the whole
of the chit amobunt by tuns. There is no 1o0ss
of capital. Also there is no foreman or even

okwNE




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 17 of 35

if there is one he does not charge any conmm s-
sion. This is a formof nutual help and co-
operative effort at savings.
(b) Prize Chits

In the ’'prize chit’, there is a
foreman who ostensibly charges no comm ssion
and pronises to return the whol e of
22

the contributions made by a nenber back
to himat the end of a certain period. Peri-
odically, the nanes of ’'non-prized  menbers
are put to draw and the |ucky nenber gets the
prize either in cash or inthe form of an
article of jewellery or utility. Once a person
gets a prize, he does not have to pay further
instal ments. — The lucky nmenber will get the
prize irrespective of the number of instal-
ments he has paid provided all the due instal-
ments-till the drawal of prize have been pai d;
he will then be exenpted from further
Iiability topay. On the contrary the majority
of the nem bers may not have got the
prize when the scheme cl oses though they
get back their total contributions wthout any
deduction or its equivalent in the shape of an
article. This is a schene which is nothing
short 'of a lottery whichis an of f ence
puni shabl e under Section 294-A of the |Indian
Penal « Code. The name ' Chit Fund' is rather a
m snomer. i-n this case.
(c) Business Chits

In this case, there is a  pronoter
called foreman who enrols a nunmber of sub-
scribers and draws up theterns and condi -
tions of the scheme in the formof an agree-
nment . Every subscriber has to pay his
subscription in regul ar i nstal ments. The
foreman charges, for his service, a com
nm ssion on which there is a ceiling fixed by

law in some States. He also reserves the
right to take the entire chit amount _at
the first or second instalment as prize.
Depend ing on the terns of agreenent, a
fixed amunt is also some- times set
aside for distribution anong the non-prized
mem bers. After making provision for the
above deductions the bal ance i's put to

auction (except at the last instalnment). and
given as prize to the menber who is prepared
to forgo the highest discount. The anpbunt of
di scount is distributed as dividend either
among all the nenbers or only anong the
non-prized menbers. In sone States a ceiling
has been fixed on the discount that a
menber can offer. In case nore than —one
person is prepared to offer the sane discount
or when there are no bidders, lots are
drawn to choose the prize w nning nmenber.
The nunber of subscribers in a chit
series equals the nunber of instalnments so
that every menber is assured of the
opportunity of getting the prize. Sone-
times with a viewto catering to as nany
subscri bers as

23
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possible a chitty conprises a series expressed
in terms of a sub-division or fraction of a
full ticket (ticket nmeans the share of a
subscriber which entitles the holder thereof
the prize anmount at any one instalment). In
such cases the nunber of subscribers can
exceed the nunber of instalnments. In some
cases only auctions are held to deternmine the
prize winner while there are chit funds in
which prize wnning tickets are determ ned
both by Iots and by auction".
The Study G oup’s view was that Chit Funds were not effi-
cient as saving or lending institutions and that they en-
couraged consunption spending and in sonme cases hoardi ng of
scares conmoditi es. The najor reason of their popularity was
stated to be ignorance of the risk and the disadvantages
i nvol ved. The ultimate solution, they said, lies in Comer-
ci al Banks weaning away the Chit Fund subscribers by offer-
ing attractive deposit and credit schenes. In the neanwhile,
it was suggested that elimnation of Chit Funds would | eave
credit gap and therefore, they should be regul ated by appro-
priate legislation to ensure safeguarding the interest of
menbers and prevent  the foreman from enjoying the wide
powers that they did at that tine.

Shortly after/ the report, the Reserve Bank of India
purporting to exercise its powers under ss.45J and 45K of
the Reserve Bank of |ndia Act gave certain directions called
"M scel | aneous Non- Banki ng Conpani-es (Reserve Bank) Direc-
tions, 1973". Paragraph 2 of the-directions stated:-

"Extent of the Directions:

These directions shall apply to every non-
ban. king institution, which is a conpany, not
bei ng a banking or an insurance conpany, and
whi ch carries on any of the follow ng types of
busi ness: -

(1) collecting whether as a pronoter, foreman
agent or in any other capacity, nonies in one
[unp sumor in instalnments by way of ‘contri bu-
tions, or subscriptions or by sale of ‘units,
certificates or other instrunments or ~in any
ot her nmanner or as nenbership fees or adms-
sion fees or service charges to or in respect
of any savings, mutual benefit, thrift, or any
ot her schene or arrangenent by whatever nane
called, and utilising the nonies so collected
or any
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part thereof or the incone accruing from
i nvestment or other use of such nonies for al
or any of the follow ng

pur poses- -

(a) giving or awarding periodically or
otherwi se to a specified nunber of subscribers
as determined by lot, draw or in any other
manner, prizes or gifts in cash or in Kind,
whet her or not the recipients of the prize or
gift is under a liability to make any further
paynment in respect of such schene or arrange-
ment ;

(b) refunding to the subscribers or such
of themas have not won any prize or gift,,
the whole or part of the subscriptions, con-
tributions, or other nonies collected, with or
wi t hout any bonus, premium interest or other
advant age, howsoever called, on the term na-
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tion of the schene or arrangenent, or, on or
after the expiry of the period stipulated
t herein;

(2) managi ng, conducting or supervising as a
promoter, foreman or agent of any transaction
or arrangenment by which the conpany enters
into an agreenent with a specified nunber of
subscribers that every one of them shal
subscribe a certain sumin instalments over a
definite period and that every one of such
subscriber shall in his turn, as determn ned by
ot or by auction or by tender or in such
other nmanner as may be provided for in the
agreenment, be entitled to the prize anount;
Expl anat i on:

For~ the purposes of this sub-para-
graph, the expression "prize anount" shal
nmean the amount, by whatever nane it be
called, arrived at by deduction from out of
the total anount subscribed at each instal ment
by all subscribers, (a) the conm ssion charged
by the conmpany as service charges as a pronot-
er or a foreman or an agent, and (b) any sum
whi ch ‘a subscri ber agrees to forego, from out
of the total subscriptions of each instal nent,
in consideration of the bal ance being paid to
hi m
(3) conducting any other formof chit or kur
which  is different fromthe type of business
referred to in sub-paragraph (2) above;
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(4) undertaking or carrying on or engaging in
or executing any other business simlar to the
busi ness referred to in sub-paragraphs(1l) to
(3)."

Paragraph (3)(1)(i) defined a ' M scel |l aneous Non-Banki ng
Conpany’ as meaning a conpany carrying on any of the types
of business referred to in paragraph 2 of the directions.
Paragraph 4 dealt with acceptance of deposits by M s-
cel l aneous Non-Banki ng Compani es. Paragraph 4(a) prescribed
six nonths as the mnimum period for which a M scell aneous
Non- Banki ng Conpany coul d accept a deposit, but no maxi num
period was prescribed. Paragraph 4(b)(ii) prescribed a
ceiling of 25%of the aggregate of the paid up capital ~-and
free reserve of the conmpany in the case of deposits accepted
by M scel | aneous Non- Banki ng Conpani es. Paragraph 13 enabl ed
the Reserve Bank to exenpt any company or class of conpanies
from all or any of the provisions of the directions either
generally or for a specified period, if it considered neces-
sary for avoiding any hardship or for any other just and
sufficient reason.

The Reserve Bank of India issued a circular  letter
bringing the directions to the notice of conpanies like
Peerl ess. On Septenber 14, 1973, the Peerless Company —ad-
dressed a letter to the Reserve Bank of India explainingthe
nature of their business and claining that their business
was outside the scope of the directions issued by the Re-
serve Bank. Most inportant of all, it was requested that, if
it was thought that their business attracted the notifica-
tion, they should be granted exenption fromthe applicabili-
ty of the notification as provided by paragraph 13. It was
poi nted out that their business was of a special type, that
it was carried on scientific lines and actuarial principles
and that the applicability of the notification would injuri-
ously affect two hundred thousands of subscribers that
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20, 000 persons woul d | ose enpl oynment and that the potenti al
for future enploynent would be destroyed. It was further
poi nted out that over 90% of the concerned Public Fund was
invested in Governnment securities and in Nationalised Banks.
The Bal ance-sheet of the conpany, its brochure and a copy of
its advertisement were enclosed. The Reserve Bank of India
by their order dated Decenber 3, 1973 exenpted the conpany
fromthe provisions of paragraph 4 of the notification in so
far as those provisions restricted the acceptance of sub-
scriptions under the schenmes upto 25% of the paid-up capita
and free reserve fund. Certain conditions were however,
i nposed. The conpany was directed to transfer every year to
the reserve fund a sumnot | ess than 50% of the profit after
taxes. The conpany was directed not to declare any

26

dividend at rates higher than 6% and 7% on ordinary and
preferential shares till the free reserve becane equal to
the paid capital. The conpany was also required to maintain
not less than 75% of its total assets in the formof invest-
nents and Government Trustee-securities, etc. The Conpany
was directed to subnmit every year a certificate from their
Auditors in regard to conpliance with the conditions im
posed. The exenption was to be reviewed every two years. It
appears that there was an inspection in 1974, but we have no
i nformati on about the findings in the course of the inspec-
tion. Evidently, nothing objectionable was found. This is
apparent fromthe affidavit filed onbehal f of the Reserve
Bank of India in the Calcutta H gh Court in Cvil Rule No.
5941(W 77, a wit petition filed by Favourite |nvestnent
Conpany chal | engi ng the refusal of the Reserve Bank to grant
them exenption fromthe M scell aneous Non-Banki ng Conpani es
Directions, 1973 and conplaining of discrimnation in that
such an exenption had been granted to Peerless. Conparing
the schenes of the two conpanies, it was pointed out in the
affidavit that the Endowrent Certificates issued by Peerless
Conpany were for periods ranging fromten to thirty years
whil e the Endowrent Certificates granted by Favourite Conpa-
ny ranged fromfive to thirty years. It was stated'that the
schenes of the Favourite Conpany which ranged for  short
periods fromfive to thirty years were unscientific in as
much as interest payable by the conpany on short term cer-
tificates was higher than 10% of the instalnents or sSub-
scriptions collected by the conpany which were invested in
Governnment securities and Banks where field was between five
to ten percent. It was noticed that Peerless naintained a
fund based on actuarial principles to which the subscrip-
tions received fromeach subscriber fromthe second year
onwards were credited al ong with conmpound interest at 8% per
annum |t was al so noticed that cash and Bank balances in
the current account of Peerless and investnent in  other
Covernment securities on short termand fixed deposits were
adequate to neet the contractual obligations of Peerless to
its subscribers. It was noticed that while the paid-up
capital and reserves of Peerless ambunted at that tine to
Rs.2.33 lakhs and its investment in Governnent securities
and fixed deposits anmbunted to Rs.105.38 |lakhs its deposit
l[iabilities anbunted to Rs. 114.76 |akhs. This position was
consi dered satisfactory by the Reserve Bank. It was finally
stated "having regard to the satisfactory financial position

of the Peerless and the fact that it was a well established
one and having regard to the certificate furnished by the
actuarial consultant of the Peerless supported by data. It

was granted exenption fromthe provisions of paragraph 4 of
the 1973 Directions subject toits conpliance wth the
following conditions." After setting out the conditions it
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was stated that Peerless
27
had been conplying with the conditions and that its finan-
cial position continued to be satisfactory. W should nen-
tion here that whatever vices there nay be in the Peerless
Schene and the business nethods of Peerless, the financia
position of Peerless, on the basis of the criteria nmentioned
in the affidavit of the Reserve Bank in the Favourire Bank
is far sounder now than then
In 1974, a Study Goup headed by Dr. J .S. Raj was
appoi nted by the Reserve Bank to exam ne the existing statu-
tory provisions with a view to assessing their adequacy in
regul ati ng the conduct of business by non-banking conpanies
in the context of the nobnetary and credit policy laid down
by the Reserve Bank of ‘India fromtinme to tinme and to sug-
gest measures for further tightening up the provisions so as
to ensure that the activities of such conmpanies, in so far
as they pertained to the acceptance of deposits, invest-
ments,  lending operations, etc. subserved the nationa
interest ~and served nore effectively as adjuncts to the
regul ations of the nonetary and credit policies of the
country, besides affording a degree of protection to the
depositors’ monies. The Study Goup went into the matter in
some depth. Chapter VI of their report was devoted to M s-
cel I aneous Non- Banki ng- Conpani es covered by the M scellane-
ous Non-Banki ng Conpani es (Reserve Bank) Directions, 1973.
In paragraph 6.1 of the report, the Study G oup identi-
fied two types of M scellaneous Non-Banking Conpanies cov-
ered by the M scellaneous Non-Banking Conpanies (Reserve
Bank) Directions as:
"(a) those conducti ng prize chits,
benefit/savi ngs schenes, lucky draws, etc; the
nodus operandi of the types of schenes con-
ducted by these compani es has been set out in
a subsequent paragraph (Paragraph 6.3 extract-
ed bel ow); and
(b) those conducting conventional or customary
chit funds whereunder the foreman conpanies
enter into agreenments with a specified nunber
of subscribers that every one of them shal
subscribe a certain sumin instal ments over a
definite period and that every one of such
subscriber shall in his turn, as deternined by
ot or by auction or by tender or in such
other nanner as may be provided for in the
agreenments, be entitled to the "prize anount".
This prize amount is arrived at by deduction
from out of the total anmpbunt subscribed at
each instalment by all subscribers; (i)
28
the comm ssion charged by the conpany or
service charges as a pronoter or a foreman or
an agent and (ii) discount, i.e., any sum
whi ch a subscriber agrees to forego, from out
of the total subscriptions of each instalnent
in consideration of the balance being paid to
him™"
The business of the M scellaneous Non-Banking Conpanies
conducting prize chits, benefit/savings schenes or |ucky
draws etc. was described in paragraph 6.3 of the report as
foll ows: -
"6.3 Conpani es conducting the above types of
schenes are conparatively of a recent origin
and of late, there has been a mushroom growth
of such conpani es which are doing brisk busi-
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ness in several parts of the country, espe-
cially in bigcities like Ahnedabad, Banga-
lore, Bombay, Calcutta and Delhi. They have
al so established branches in various States.
These conpanies float schenes for collecting
nmoney fromthe public and the nbodus operand
of such schenes is generally as described
bel ow
The conpany acts as the foreman or
promoter and collects subscriptions in one
[ unp sumor by nonthly instal nents spread over
a specified period fromthe subscribers to the
schenes. Periodically, the nunbers allotted to
nmenbers holding the tickets or units are put
to a draw and the number holding the [ucky
ticket gets the price either in cash or in the
formof an article of utility, such as a notor
car, scooter, etc. Once a person gets the
prize, he is very often not required to pay
further instalnments and his name is deleted
from further draws. The schenes usually pro-
vide for the return of subscriptions paid by
the menbers with or without an additional sum
by way of bonus or premumat the end of the
stipul ated period in case they do not get any
prize. 'The principal itens of income of these
conpanies are interest earned-on |oans given
to the subscribers against the security of the
subscri ptions paidor on an unsecured basis as
also loans to other parties, service charges
and nmenbership fees collected from the sub-
scribers at the tine off admission to the
nmenbershi p of the schemes. The nmj or heads of
expenditure are prizes given in accordance
with the rules and regulations of the schemnes,
advertisenents and publicity expenses and
remuneration and other perquisites’' to the
directions."
29
The Committee observed in the report that the Directions
known as the M sell aneous Non-Banking Conpanies (Reserve
Bank of India) Directions. 1973 were applicable to conmpanies
conducti ng what were comonly known as prize chi-t
schenes/ benefit or savings schenes or |ucky draws and also
to those conducting conventional type of ~chits or those
conducting any other formof chits/kuris. What is of  inpor-
tance and what requires to be noted here is that the Study
Group which had investigated the business of various types
of Non-Banking Conpanies was of the view, and their /view
nust be taken to have been expressed with reference to those
who were well acquainted with the nature of business of
Non- Banki ng Conpani es and those who were incharge 'of the
enforcenent of the 1973 Directions, that the 1973 Directions
covered conpanies conducting prize chit schenmes/benefit - or
savi ng schenes or lucky draws, as well as conpani es conduct -
i ng conventional type of <chits and other ki nds of
chits/kuris. Sinple recurring deposit schenmes do not appear
to have been in the contenplation of either the Datta Study
Goup or the Raj Committee, nor were such schenes consi dered
at that stage as covered by the 1973 Directions.
The conclusion of the Study Goup was stated in para-
graph 6, 11 as, follows:-
"From the foregoing discussion, it would be
obvious that prize chits or benefit schenes
benefit primarily the pronoters and do not
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serve any social purpose. On the contrary,
they are prejudicial to the public interest
and also adversely affect the efficacy of
fiscal and nonetary policy. There has also
been a public clamur for banning of such
schenes; this stens largely fromthe malprac-
tices indulged in by the pronbters and also
the possible exploitation of such schenes by
unscrupul ous elenents to their own advantage.
W are, therefore, of the view that the con-
duct of prize chits or benefit schemes by
what ever nane call ed should be totally banned
in the larger interests of the public and that
suitabl e | egislative nmeasures should be taken
for the ~purpose if the provisions of the
exi sting enactnments are consi dered inadequate.
Conpani es ~conducting prize chits, benefits
schenes,” etc., may be allowed a period of
three years which may be extended by one nore
year to wind up their business in respect of
such schenes and/or switch over to any other
type of business permissible under the | aw. "
30

Finally, in paragraph 6.21 the study Goup mnade its
recommendation for a total ban on the conduct of prize
chits. If paragraph 6.21 is read al ong with paragraph 6.3 of
the Report we nmust take it that the recommendation of the
Committee was that prize chits of the kind described by them
in paragraph 6.3 should be banned, respective of the name
under which they were conducted.” Sinple Recurring Deposit
Schenes were not contenpl at ed.

Thereafter, as a foll owup of the recomrendati ons of the
Raj Committee, in 1977 two sets of directions were issued by
the Reserve Bank, <called the M scellaneous Non-Banking
Conpani es (Reserve Bank) Directions, 1977 and the Non-Bank-
ing Financial Conpanies (Reserve Bank) Directions, 1977.
Paragraph 2 of M scel |l aneous NonBanki ng Conpani es /(Reserve
Bank) Directions, 1977 was nore or |ess the sane ‘as / para-
graph 2 of the 1973 directions. As in the 1973 -directions,
so also in the 1977 directions a Mscellaneous Non-Banking
Conpany was defined to nean a company carrying on-all or any
of the types of business referred to in paragraph 2 of the
directions. Paragraph 5 of the 1977 M scel | aneous Non- Bank-
ing Conpanies (Reserve Bank) Directions which corresponded
to paragraph 4 of the 1973 directions, however, nmde a
radi cal departure fromthe earlier provision. For the first
time, a ceiling was fixed on the period for which deposits
could be accepted. It was provided that the period of a
deposit could not be nore than six nonths. Paragraph 14 al so
vested in the Reserve Bank the power to grant exenption in
sui tabl e cases.

The Non-Banking Financial Conpanies (Reserve Bank)
Directions 1977, were issued sinultaneously with the Mscel -
| aneous NonBanki ng Conpani es (Reserve Bank) Directions 1977
and Section 2(f), (g), (h), (i), (j), (k), (1), respectively
defined the expressions 'hirepurchase finance conpany’,

"housi ng finance conpany’, ’insurance conpany’, 'investnent
conpany’, 'loan conmpany’, ’'nmutual benefit financial conpany’
and ' non-banking financial conpany’. ’'NonBanking Financia

Conpany’ was defined to nean, "any hirepurchase, finance,
housing finance, investnent, |oan or nmutual benefit finan-
cial conmpany and an equi prent |easing conpany but not to
include an insurance conpany or stock exchange or stock-
broki ng conpany." Paragraph 4 dealt with Acceptance of
Deposits by nutual benefit financial conpanies. Paragraph
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5(1) dealt wth period of deposits for hire-purchase fi-
nance, |oan and investnent conpanies and provided that the

peri od of deposits shall not be |l ess than six nonths or nore
than thirty six nonths. Paragraph 19 made the directions
applicable to a | oan conpany al so applicable to every conpa-
ny which was a
31
"financial institution” but not belonging to any of the
categories of conpanies nmentioned in paragraph 2(1) (1) or
whi ch was not a m scel |l aneous non-banki ng conpany within the
meani ng of the M scell aneous Non-Banki ng Comnpanies Direc-
tions, 1977. 'Financial Institution is defined in the Act
itself (Reserve Bank of India Act) by Sec. 45. 1 ¢c. C auses
(v) and (vi) which are relevant to the follow ng effect:
"Fi nanci al” Institution’ means any non-banking
institution ~which carries on as its business
or part of its business any of the follow ng
activities, nanely:-

(v) managi ng, conducting or supervising,
as forenan, agent or in any other capacity, of
chits or kuris as defined in any law which is
for the tine being in force in any State, or
any business, which is simlar thereto;

(vi) collecting, for any purpose or
under any schene or arrangenent by whatever
nane called, nonies in |unpsumor O herw se
by way of subscriptions or by sale of wunits,
or other instruments or in any other manner
and awardi ng prizes or gifts, whether in cash
or Kkind, or disbursing nonies in any other
way, to persons-from whom npnies are collected
or to any other person."

It was suggested by the | earned Counsel for the Reserve Bank
that whet her Peerl ess Conpany was a m scell aneous Non- Bank-
i ng Company within the neani ng of the expression as defined
in the M scellaneous Non-Banki ng Compani es (Reserve Bank
Directions, 1973) or a 'financial (institution which was not
such a m scel | aneous banki ng conmpany, undoubtedly, 'there was
a ceiling or the maxi mum period for which the conpany  coul d
accept deposits and that was thirty six nonths. W wll
refer to the argument in due course.

Thereafter in 1978 the Prize Chits and Mmney G rcul ation
Schenes (Banni ng) Act 1978 was enacted to ban the pronotion
or conduct of prize chits and noney circul ati on schenes -and
for matters connected therewith or incidental thereto.
Section 2(a) defines ’'Con-
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ventional Chits’ on practically the sane |lines as the type
of business covered by the second part of paragraph 2 of the
M scel | aneous NonBanki ng Conpani es (Reserve Bank) Directions
1973 and the M scel |l aneous Non-Banki ng Conpani es' (Reserve
Bank) Directions, 1977. Section 2(c) defines 'Mney Circul a-
tion Scheme’ and is as foll ows:
"2(c) "money circulation scheme" neans —any
schene, by whatever nanme called, for the
maki ng of quick or easy noney, or for the
recei pt of any noney or valuable thing as the
consi deration for a promise to pay noney, on
any event or contingency relative or applica-
ble to the enrolment of nenbers into the
schenme, whether or not such noney or thing is
derived fromthe entrance noney of the nenbers
of such schene or periodical subscriptions ;"
Section 2(e) defines '"prize chit’ and is as foll ows:
"2(e) 'prize chit’ includes any transaction or
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arrangenent by whatever nane called under
whi ch a person coll ects whether as a pronoter,
foreman, agent or in any other capacity,
noni es in one lunpsumor in instal nents by way
of contributions or subscriptions or by sale
of units certificates or other instruments or
in any other manner or as nenbership fees or
adm ssion fees or service charges to or in
respect of any savings, nutual benefit,
thrift, or any other scheme or arrangenment by
what ever nane called, and utilises the nonies
so collected or any part thereof or the income
accruing frominvestnent or other use of such
nonies for all or any of the followi ng pur-
poses, namnely: -
(i) giving or awardi ng periodically or other-
wi se to a specified nunber of subscribers as
determ ned by lot, draw or in any other man-
ner, ~prizes or “gifts in cash or in Kkind,
whet her or not the recipient of the prize or
gift is under a liability to make any further
paynment in respect of such schene or arrange-
ment ;
(ii) ~refunding to the subscribers or such of
them as have not won any prize or gift, the
whol e or part of the subscriptions, contribu-
tions or other nmonies collected, wth or
wi t hout any bonus, premium interest or other
advantage by whatever nane called, on the
term nation of the schene or arrangenent, or
on or after the expiry of the period
33
stipulated therein, but does not include a
conventional chit;"
The primary question in the present case is whether the
Endowrent Schene piloted by the Conpany falls wthin the
definition of prize chit? Section 3 bans prize chit and
noney circul ati on schenes and is in the follow ng terns:
"No person shall promote or conduct any  prize
chit or money circul ation schene, or enrol as
a nenber to any such chit or scheme, or par-
ticipate in it otherw se, or receive or remt
any noney in pursuance of such chit or schene:

It is inportant to notice here that the ban.is not nmerely on
promoting or conducting any prize chit or nmoney circulation
schene but also on participation in the schene. ~Section 4
makes a contravention of the provisions of Section 3 punish-
able with inprisonment for a termwhich may extend to  three
years or with fine which may extend to five thousand rupees,
or wth both. Section 5 nmakes printing, publishing of any
ticket, coupon or other docunent for use in the prize chit
or noney circulation schene with a view to pronotion of such
schenme in contravention of the Act punishable wth inprison-
nment etc. So also the printing, publication or distribution
of any advertisenent of the prize chit or noney «circulation
schene. The use of any prenises for purposes connected wth
the pronotion or conduct of the schene is also punishable.
Section 6 deals with of fences by conpanies. Section 7 deals
with the powers of entry, search and seizure. Section 8
provides for the forfeiture of newspapers or other publica-
tions containing any material connected with any prize chit
or money circulation schene. Section 11 exenpts from the
operation of the Act prize chits or noney circulation
schenmes pronmpted by a State Government or any officer or
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authority on its behalf, a conpany wholly owned by a State
CGovernment which does not carry on any business other than
the conducting of a prize chit or noney circulation scheneg,
a banking institution notified by the Central GCovernment
under Section 51 of the Banking Regulation Act, the State
Bank of India or a subsidiary bank of the State Bank of
India or a correspondi ng new bank, Regional Rural Bank, a
co-operative bank and any charitable or educational institu-
tion notified in that behalf by the State Governnment in
consultation with the Reserve Bank of India. There is no
general provision which empowers the Central Governnent or
the Reserve Bank of India to exenpt any other prize chit or
noney circul ation scheme fromthe
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applicability of the Act. Section 12 contains transitiona

provisions relating to the winding up of the business relat-
ing to a prize chit or noney circulation schene which is
bei ng conducted at the conmencenent of the Act. The person
conducting the prize chit or noney circulation schene is
required to furnish to the State Governnent or the autho-
rised of ficer and to the Reserve Bank in the prescribed form
full information regarding the chit or schene along with a
wi nding wup plan prepared in accordance with the provisions
of rules nmade by the State Governnment. The State Governnent,

in consultation with the Reserve Bank, is invested with the
power to permt such person to continue to conduct the
business relating to the chit or schene for such further
period as nmay be necessary in the circunstances of the case
and in the interests of the nenbers of the chit or the
schene. The State Governnent -in-consultation with the Re-
serve Bank may approve the wi nding up plan furnished by the
person conducting the schene with or without~ nodifications
or reject the sanme. Section 13 enmpowers the State Governnent
to nake rules for the purpose of carrying out the provisions
of the Act. The CGovernment of West Bengal has nade the Prize
Chits and Money Circul ati on Schemes (Banni ng) (Wst |/ Bengal)
Rul es, 1979 in exercise of its powers under Section 13 of
the Act.

The M scel |l aneous Non-Banki ng Conpani es (Reserve  Bank)
Directions 1977 and the Non-Banking  Financial Conpanies
(Reserve Bank) Directions canme into force on July 1, 1977.
On March 3, 1978 the Reserve Bank informed the Peerless
Conpany that under the M scell aneous Non-Banki ng Comnpani es
Directions which applied to the Conpany, the Conpany was
prohi bited from accepting deposits for nore than 36 nonths
and since the deposits accepted by the Conpany were for
peri ods exceedi ng 36 nonths, the Reserve Bank wanted to know
what action the Conpany proposed to take to conply with the
requi renment stipulating the maxi num period for which -depos-
its mght be accepted. In reply, the Conpany, by its letter
dated 31st March, 1978 pointed out the special features of
the Conpany whi ch persuade the Reserve Bank to grant | exenp-
tion to the Conpany fromthe 1973 directions. The Conpany
invited the attention of the Reserve Bank to the various
el enents of the schene which nmade it inpracticable to conply
with the stipulation regarding the naxi mum period of 36
nonths as that would nmake the schene wholly unviable. The
Conpany requested that further exenption nmay be granted in
the public interest. The alternative, it was said, would be
to cl ose the business and that would nean | oss of enpl oynent
to several thousands of enployees and financial loss to
mllions of depositors. The Conpany suggested that the
Reserve Bank night reconmmend to the Centra
35
Covernment to convert the undertaking into a joint-sector
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enterprise. The letter ended with an appeal to the Reserve
Bank to grant exenption fromthe restrictions relating to
maxi mum period. It is not clear what precisely took place
subsequently but there was an inspection of the Peerless
Conpany’s books by an inspection team appointed by the
Reserve Bank of India. The teamin its report pointed out
various unhealthy features of the schenmes managed by the
Peerl ess Conpany. The principal unhealthy features pointed
wer e:

"(a) the enphasis of the Conpany was on
attracting fresh business rather than coll ect-
i ng renewal subscriptions;

(b) ‘the agency structure and the rates
of comm ssion were conceived in the interest
of the agents and not the depositors;

(c) the ' owned funds’ of the Conpany
were-low and di d not keep pace with the rapid
expansion of its outside liabilities;

(d) the Conpany followed the curious
procedure of crediting the entire amunt of
first vyear’'s subscriptions toits profit and
loss account treating it as inconme. This
pecul i ar accounting procedure resulted in the
profit' and [|oss account  published by the
Conpany not representing a true picture of the
real profits of the Conpany;

(e) certificates were treated as |apsed
i f any subscription washot paid.in the first
three years;

(f) the savings scheme of the Conpany
was basically in the nature of  ‘recurring
deposits schenes of Commercial Banks and
Nati onal Savings Organisations but the vyield
was very much | ower;

(g) all sorts of efforts were nade by the

Conpany to capture public inmagination.”
Thereafter on July 23, 1979 the Reserve Bank of India pur-
ported to send a reply to the Conpany’s letter dated / March
31, 1978 to which we have made a reference above. By this
letter the Reserve Bank pointed out to the Company that the
schenes conducted by the Conpany were
36
covered by the provisions of the Prize Chits and Money
Circul ati on Schenes (Banning) Act, 1978 which had cone into
force with effect from Decenber 12, 1978. As the Conpany was
banned from doi ng fresh business and was required to w nd up
its existing business under the Act, there was no question
of granting any exenption to the conpany. Nevertheless the
Reserve Bank stated that they had considered the claim for
exenption on nerits and found that it was necessary to
cancel the exenption already granted. The reasons  for the
proposed cancel |l ation were set out and the Company was asked
to show cause why the exenption should not be cancelled. On
August 30, 1979 the Company replied at great length stating
how necessary it was in the public interest to grant exenp-
tion to the Conpany. Exenption was, however, refused by the
Reserve Bank on Mrch 19, 1980. On August 10, 1979 the
CGovernment of West Bengal addressed a conmunication to the
Peerl ess Conpany pointed out that the Prize Chits/Mney
Circul ati on Schemes conducted by the Conpany came within the
purview of the Prize Chits and Money Circulation Schenes
Banni ng) Act, 1978 and, therefore, the Conpany was under an
obligation to submt a winding up plan under Rule 4 of the
Prize Chits and Money G rcul ati on Schenes (Banning) (West
Bengal ) Rul es, 1979.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 35

In the meanwhil e on Septenber 3, 1979, the Conpany filed
a wit petition in the Calcutta High Court for a declaration
that the Prize Chits and Money Circul ati on Schemes (Banning)
Act, 1978 did not apply to the business carried on by the
conpany. A Rule was issued and an Interim Order was made in
favour of the conpany, first for a limted period and,
later, till the disposal of the wit petition. A simlar
wit petition was filed questioning a notice issued by the
Madhya Pradesh Governnment on the sane lines as that issued
by the West Bengal CGovernment. A Rule and Interim Order were
i ssued. A learned single Judge of the H gh Court dism ssed
both the wit petitions but appeals preferred by the conpany
under the Letters Patent ‘agai nst the judgnent of the |earned
singl e Judge were all owed by a Division Bench of the Cal cut-
ta H gh Court. It was declared that the business carried on
by the conmpany did not come within the nischief of the Prize
Chits and Mney Circulation Schemes (Banning) Act, 1978.
Agai nst~ the judgnent of the Division Bench of the Calcutta
H gh Court the Reserve Bank of India, the Union of India and
the State of West Bengal have preferred Cvil Appeal Nos.
3562, 3563, 3564, 3565 and 4459 of 1986. In the course of
the judgnent, the Division Bench of the Calcutta H gh Court
had observed that the conmpany was a financial institution
wi thin the neani ng of paragraph 11 of the Non-Banking Fi nan-
cial Conpanies (Reserve Bank) directions, 1977 and there-
fore,

37

the Directions contained therein applied to the business
carried on by the company. Against this observation of the
Di vi si on Bench, the Conpany has also preferred Gvil Appea

Nos. 3566 and 3557 of 1986. W mmy al so nention here that
after the judgnent of the Division Bench of the Calcutta
H gh Court, the Conpany, pursuant to the observation of the
Division Bench that it was a financial ~institution wthin
the neaning of paragraph 11 of the ~Non-Banking Financia

Conpanies Directions, applied afresh to the Reserve Bank of
India for exenption fromconplying with the Directions. The
Reserve Bank of India by its order dated August 22, 1986
refused to grant the exenption sought. It appears that the
Conpany has filed another wit petition.in the Calcutta H gh
Court against the refusal of the Reserve Bank of ~India to
grant exenption. In view of the pendency of the wit peti-
tion in the Calcutta High Court we do not desire to say
anything on the nerits of the claimof the Conpany for
exenption or on the question whether the Conpany-is a finan-
cial institution within the nmeaning of paragraph 11 of the
Non- Banki ng Fi nanci al Conpani es (Reserve Bank) Directions.
We | eave that question open as we consider that the appeals
preferred by the Reserve Bank of India, the Union of ~ India
and the State of Wst Bengal may be deci ded wit hout express-
ing any opinion on the question. Appeals preferred by the
Conpany are di sposed of with these observati ons.

The question for our consideration is, "Is the Endowrent
Schene of the Peerless Conpany a prize chit wthin the
nmeani ng of Section 2(e) of the Prize Chits and Money GCircu-
| ati on Schenmes (Banning) Act?" The particulars of the schene
are not in dispute. What is its nature? It is not a ganbling
schenme. It is not a lottery schenme. There are no prizes, no
gifts, no elenments of chance. It is just a plain Recurring
Deposit Schene such as the many schemes floated by Comrer-
cial Banks and National Savings Organisation. This is admt-
ted in the Inspection Report of the Reserve Bank of India.
But, says the Counsel for the Reserve Bank, if nmoney is
received in a lumpsumor in instalnments and money is uti-
lised either for payment of prizes or for refund of the
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whol e or part of the ampunt of subscription, the schene is a
prize chit as defined. Prize or gift is not an essentia
el enent and refund of the amount of subscription is suffi-
cient to bring it within the mschief of s.2(e). He says
clauses (i) and (ii) of the definition are disjunctive. He
enphasi ses the words "for all or any of the follow ng pur-
poses". And, he stresses the fact that the definitionis an
"inclusive’ one. He says that if Commercial Banks, the
Nati onal Savings Organisation and others are permitted to
recei ve deposits And to run Recurring Deposit Schemes, they
do so under special statutes.

38

The | earned Attorney CGeneral and the | earned Counsel for the
Reserve Bank of India urge that the Act is ained at protect-
ing the interests of depositors generally and that the
mllions of depositors of Peerless need such protection
sorely. On the other hand the |learned Counsel for Peerless
woul d say that the history of the legislation and the m s-
chief ‘which the |egislation seeks to prevent plainly indi-
cate that the legislation isained at schenmes involving the

giving away of prizes or-gifts and  that the ’inclusive’
definition is merely intended to take in all schemes or
arrangenents, whether called prize chits or by whatever
other nanme. It is saidthat Parliament  could never have

intended to strike /at all Recurring Deposit Schenes, partic-
ularly when the Life Insurance Corporation of India, the
Commercial Banks | and National Savings - Organisation offer
such schenmes. The Learned Counsel~ urges that Parlianent
could never have contenpl ated the closure of 'a pioneering
busi ness such as Peerless which has tapped hitherto untapped
savings resources of the country. If there are-any vicious
features of the business, Peerless, he says, is ‘ready to
renove the vices and cure the defects: He says, for exanple,
the forfeiture clause has now been del eted fromthe scheme
and this is nmore than what the Life |Insurance Corporation, a
nonol i t hic, monopolistic Public Sector Corporation has done.
He even hints that the conpany nay be nationalised and the
Conpany would rai se no protest. According to himthe closure

of the business of the conmpany will result in throwi ng out
of enpl oynent tons of thousands of enployees and putting in
jeopardy the small savings of mllions of little Depositors.

We nust add here that both sides tal ked of the public inter-
est and shed copious tears for the 'unfortunate depositors’
but neither side appeared to have any ready plan or even a
contingent plan to protect or benefit the depositors. On the
one hand, there is a denand for the retributive pound of
fl esh, unm ndful of the future of thousands of enpl oyees and
the fate of the small savings of mllions of depositors, al
in the name of the interest of the depositors. On the other
having bled the depositors white there is nowa glib and
make-believe offer of submission to strict regulation or
even nationalisation for the protection, it seens, of em
pl oyees and depositors.

In the wultimte analysis the question turns on the
interpretation of the definition of "Prize Chit’ in s.2(e)
of the Prize Chits and Money Circul ati on Schenes (Banning)
Act, 1978. On this, we are not without guidance. W have it
in Srinivasa Enterprise v. Union of India, [1981] 1 SCR 801.
The very provision was consi dered and construed there by a
bench of three Judges of the Court which included one of us.
The
39
Court, fortunately, speaking through Krishna lyer, J. after
extracting s.2(e), observed,

"The quint-essential aspects of a prize chit
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are that the organizer collects noneys in
[ unpsum or instal nents, pursuant to a schene
or arrangenent, and he utilises such noneys as
he fancies primarily for his private appetite
and for (1) awarding periodically or otherw se
to a specified nunmber of subscribers, prizes
in cash or kind and (2) refunding to the
subscribers the whole or part of the npney
collected on the term nation of the scheme or
otherwi se. The apparent tenor may not fully
bring out the exploitative inmport [lurking
beneath the surface of the words which de-
scribe the schenme. Small suns are collected
from vast nunbers of persons, ordinarily of
sl ender neans, in urban and rural areas. They
are reduced to believe by the blare of glit-
tering publicity and the dangling of astronom
i cal amounts they stand a chance--in practi ce,
neligible--of getting a huge fortune by nmaking
petty periodical paynents. The indigent agres-
tics and the prol etarian urbanites, pressured
by dire poverty had opted by the hazy hope of
a lucky draw, subscribe to the schene although
they ~'can iii-afford to spare any noney. This
is not pronotion of thrift or whol esonme snal

savi ngs because the poor who pay, are bound to
continue to pay for a whole period of a few
years over peril of losing what has been paid
and, ‘the end of it, the fragile prospects of
their getting prizes are next to nil and even
t he hard-earned noney which they have invested
hardly carries any interest. They are eligible
to get back the noney they have paid in drib-
lets, virtually without interest, the | expres-
sion 'bonus’ ins.2(a) being an euphem sm for
a nomnal sum Wuat is nore, the repayable
amount being small ‘and the subscribers being
scattered all over the country, they find it

difficult even to recover the noney by ~expensive,

ilatory litigative
pr ocess.

"Since there are a | arge nunber of prize chits al
over the country which have alnbst becone a Pan-1ndian
opi dem ¢ and since the total nunber of people victimsed by
these projects are considerable the injury to the conmunity
is substantial, so that a welfare state dedicated to the
Directive Principles of Part 1V has to awake and protect the
vul nerabl e sector. Another weighty factor which
40
has alerted the state into action is that the flood of /funds
flowi ng through prize chits benefit the organisers-of such
schemes who have no social responsibility for nationa
productivity and in their hands is easy noney wth little
devel opnental benefits or attractive returns for the  poor
i nvestors.

"The noxious net cast by the prize chit pronoters
was |large and the State noved to stop this nenace. Many a
little makes a mickle, and those small sums collected froma
substantial number of subscribers accumulated into huge
resources which otherwi se would ordinarily have been avail -
able for national developnent. The grim picture of the
luckless may who were losing their nopney, appetized by
ganbling prospects, and the sterlisation of people’ s re-
sources which were siphoned off by private adventurists
through prize chits to the detrinent of national devel opnent

d
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ignited the inpugned |egislation.”

The Court identified the vice sought to be prevented by the
Banning Act as the glitter of glamorous prizes, the lure of
big money for small. Wat it sought to prevent was the
expl oitation of the ignorant poor by the glare of publicity
of fabul ous prizes. The Court found that it was this ms-
chief that was renmedied by the Act. According to Srinivasa
the giving away or awarding prizes or gifts to a specified
nunber of subscribers is an essential elenent of a Prize
Chit, as also refunding to the subscribers the whole or part
of the anmpbunt of subscription. The Court then referred to
the report of the Raj Study Group to enphasise, in the words
of Krishna lyer, J. "the trauma inflicted by lucky draw
schenes on the host of luckless illiterates succunbing to
the prize nana’'. Dealing with alternate proposals to save
prize chits the Court said,

“"In many situations, the poor and unwary have to be saved
fromthe seduci ng processes resorted by unscrupul ous racke-
teers who gl anouri ze and prey upon the ganbling instinct to
get rich _quick through prizes. So long as there is the
resistless spell of a chance though small, of securing a
prize, though on paper, people chase the prospect by sub-
scribing to the specul ative schene only to | ose what they
had. Can you save noths fromthe fire except by putting out
the fatal gl ow?"

41

Di stinguishing the Prize Chit fromthe Conventional Chit, it
was said, "Once the prize facet of the chit scheme is given
up, it becomes substantially a *conventional chit’ and the
ban of the |aw ceases to operate.” Quoting from the Raj]

Conmittee they said, "Conventional Chits and Prize Chits are
different categories with different financial features and
di fferent danagi ng effects.” Again the Court, while pointing
out that in its pith and substance the legislation was not
aimed at banning lotteries which the State |egislature had
jurisdiction to do but was aimed-at banning a specia

specie of contracts with sinister feature’ while the Parli a-
nent was conpetent to do, further observed.

"So viewed, it is easy to accept the submi ssion of
the Union of India that Parlianment wanted to restrict and
prohibit certain types of contracts because of the noxtious
el ement of gambling and lottery inplicit therein and apt™ to
entice the credul ous and uncauti ous."

So, the Court was of the viewthat the Prize Chits -and
Money Circulation Schemes (Banning) Act was designed to
fight the baser human instinct of ganbling aroused by the
prize element involved in the banned transactions- The Court
concluded that it was the prize elenment that | brought it
within the mschief of the Act and that without  the  prize
elenent it would be no different froma Conventional /Chit,
considered harnless by the Parliament. W nust notice here
that in a ' Conventional Chit’ as defined in the Act, | though
every subscriber is entitled to the prize amount, some get
it sooner than the others depending on the result of the
auction or the draw and to the extent and it depends on_ a
draw there is a slight elenent of chance. In the Recurring
Deposit Schenmes such as the ones we are concerned with, even
that element of chance is lacking. If *Conventional Chits’
are not banned, it is a legitimte question to ask whether
Parliament could have contenpl ated the banning of schenes
not involving the el ement of the kind of harmintended to be
prevented, even to the slight degree as in Conventiona
Chits?

Much argunent was advanced on the significance of the
word ’'includes’ and what an inclusive definition inplies.
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Both sides relied on Dilworth's case. Both sides read out
the well known passage in that case where it was stated,
"The word "include" is very generally used in interpreta-,
tion clauses in order to enlarge the neaning of words or
phrases occurring in the body of the statute; and when it is
so used these words or phrases nust be construed as com
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prehendi ng, not only such things as they signify according
to their natural inport, but also those things which the
interpretation clause declares that they shall include. But
the word "include" is susceptible of another construction,
whi ch rmay becone inperative, if the context of the Act is
sufficient to showthat it was not nerely enployed for the
purpose of adding to the natural significance of the words
or expressions defined. It nay be equivalent to "nean and
include", and in that case it my afford an exhaustive
expl anati on of the neaning which, for the purposes of the
Act, nust invariably be attached to these words or expres-
sions."

Qur attention was also invited to Ardeshir Bhiwandiwala v.
State of Bonmbay, [1961] 3 SCR 592; C.I.T. Andhra Pradesh v.
Taj Mahal Hotel, [1972] 1 SCR 168 and S. K CGuptav. K P
Jain, [1979] 4 SCC 54.

We do not think it necessary to launch into a discussion
of either Dilworth's case or any of the other cases cited.
Al that is necessary for us to say is this: Legislatures
resort to inclusive definitions 1) to enlarge the nmeani ng of
words or phrases so as to take in the ordinary, popular and
natural sense of the words and also the sense which the
statute wi shes to attribute to it, 2) to include nmeanings
about which there m ght be sone dispute, or, (3) to bring
under one nonenclature all transactions possessing  certain
simlar features but going under different nanes. Depending
on the context, in the process of enlarging, the definition
may even becone exhaustive. We do not think that by using
the word "includes’ in the definition in s.2(a) of the Act,
the Parlianent intended to so expand the neaning of prize
chit as to take in every schene involving subscribing and
refundi ng of money. The word 'includes’, the context ~shows,
was intended not to expand the neaning of 'prize chit’ but
to cover all transactions or arrangenents of the nature of
prize chits but under different nanmes. The expression ’'Prize
Chit’ had nowhere been statutorily defined before. The
Bhahat osh Datta Study Group and the Raj Study G oup had
identified the schenes popularly called 'Prize Chits' . The
Study Groups also recognised that 'Prize Chits’ were also
variously call ed benefit/savings schenes and lucky draws and
that the basic comon features of the schemes were the
giving of a prize and the ultimate refund of the anpbunt of
subscriptions (Vide Para 6.3 of the report of the Raj /Study

Group). It was reconmended that prize chit and the like by
what ever name called should be banned. Since prize chits
were called differently, 'prize <chits’, ' benefit/savings
schenes’, ’'lucky draws’, etc. it
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became necessary for the Parlianment to resort to an inclu-
sive definitions so as to bring in all transactions or

arrangenents contai ning these two el emrents. W do not think
that in defining the expression 'Prize Chit’, the Parlianent
i ntended to depart fromthe neani ng which the expressi on had
cone to acquire in the world of finance, the neaning which
the Datta and the Raj Study G oups had given it. That this
is the only permissible interpretation will also be further
evident from the text Chit and the context as we shal
presently see.
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Interpretation nmust depend on the text and the context.
They are the bases of interpretation. One may well say if
the text is the texture, context is what gives the colour
Nei t her can be ignored. Both are inportant. That interpreta-
tion is best which makes the textual interpretation match
the contextual. A statute is best interpreted when we know
why it was enacted. Wth this know edge, the statute nust be
read, first as a whole and then section by section, clause
by clause, phrase by phrase and word by word. If a statute
is looked at, in the context of its enactnent, wth the
gl asses of the statutemaker, provided by such context, its
schene, the sections, clauses, phrases and words nmay take
col our and appear different than when the statute is | ooked
at without the glasses provided by the context. Wth these
gl asses we must | ook at the Act as a whol e and di scover what
each section, each clause, each phrase and each word is
nmeant and designed to say as to fit into the schenme of the
entire ~Act. No part of a statute and no word of a statute
can be construed in‘isolation. Statutes have to be construed
so that " every word has a place and everything is in its
place. It -is by |ooking at the definition as a whole in the
setting of the entire Act and by reference to what preceded
the enactrment and the reasons for it that the Court con-
strued the expression 'Prize Chit’ in Srinivasa and we find
no reason to depart fromthe Court’s construction

We have already referred to the Bhabat osh and Raj Study
Groups’ Reports and recomrendations. In para 6.3 of the
latter report the two conmon and basic features of prize
chits by whatever name known were identified as the giving
of prizes to the lucky ones and the refunding of = subscrip-
tion to every one. These prize chits by whatever nanme known
were recomended to be banned. It was this reconmendation
that was accepted by the Parlianent .in enacting the Prize
Chits and Mney Circul ation Schenes (Banning) Act. If. this
much is borne in mnd it becomes evident that the two re-
qui rements nmentioned in the two clauses (i) and (ii) of the
definition are not to be read disjunctively; they ‘are two
distinct attributes of 'Prize Chits’, each of which
44
has to be satisfied. It is inportant to notice here that the
Conventional Chit satisfies both the requirenents of the
definition of 'Prize Chit', since, as we have al ready point-
ed out, it involves both the 'certain” and the ’'chance
el ements, the certain elenent being the refund of the anount
of subscriptions | ess the deductions and the chance elenent
being the tine of such paynment, dependent on the result of
the draw or auction. Yet the definition of  ’'Prize Chit’
expressly excludes the Conventional Chit obviously for. the
reason that the 'chance’ elenment is overshadowed by the
"certain’ elenment. |If so, why should any construction be
placed on the definition so as to bring in all <“Recurring
Deposit Schenes, even if they do not involve a chance ele-
ment ? Such a construction would reduce the definitionto a
near absurdity and render the reference to the giving or
awardi ng of a prize or gift, a meaningless superfluity. If a
conventional chit is not a 'prize chit’ by definition, there
appears to be no logic in construing the definition to
i nclude a Recurring Deposit Scheme. The argunent is that the
two clauses (i) and (ii) are to be read disjunctively and
that they should not be read as if they are joined by the
conjunction ’'and’. W do not agree. There is no need to
i ntroduce the word "or’ either. How clauses (i) and (ii) of
s.2(e) have to be read depends on the context. The context
requires the definition to be read as if both clauses have
to be satisfied. There is nothing in the text which makes it
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imperative that it be read otherwise. The |earned counse
urges that the expression "all or any of the follow ng
purposes" indicates that the purpose may be either the one
mentioned in (i) or the one nmentioned in (ii). W do not
agree with this subm ssion. Each of the clauses (i) and (ii)
contains a nunber of alternatives and it is to those severa
alternatives that the expression "all or any of the follow
ing purposes" refers and not to (i) or (ii) which are not
alternatives at all. In fact, a prize chit, by whatever nane
it may be called, does not contenplate the exhaustion of the
entire fund by the giving of prizes; it invariably provides
for a refund of the anobunt of subscription, |less the deduc-
tions, to all the subscribers or to those who have not won
prizes, depending on the nature of the schene. O auses (i)
and (ii) refer to thetwin attributes of a prize chit or
i ke scheme and not to two-alternate attributes.

Qur construction of s.2(e)is further reinforced by a
reference to the other provisions of the Act. Section 3
prescribes, "No person shall pronote or conduct any prize
chit or ‘noney circul ation schene, or enrol as a nenber to
any such-chit-or schene, or participate in it otherwi se or
receive or remt any noney in pursuance of such chit or
schenme." Section 4 nmakes a contravention of s.3 punishable
with inprisonnent extending to three years or fine extending
to five thousand
45
rupees subject to a m ni num sentence of one year’s inprison-
ment and fine of one thousand rupees. It is clear that even
a subscriber is guilty of an offence punishable wth an
obligatory mnimum sentence. Wile it is possible to say
that Parlianent desired to root out prize chitsand schenes
of like nature involving the vicious el ement of ganbling, it
is inconceivable that Parlianment intended to visit even
subscribers to Recurring Deposit Schenes involving no such
vice wth such dire consequence. Section 5 makes printing,
publishing of any ticket, coupon or other docunent for use
inthe Prize Chit or Money Circulation Schemre with a viewto
pronmoti on of such schene in contravention of the ‘Act, the
printing, publication or distribution of any advertisenent
of the Prize Chit or Mney Crcul ati on Schenme, the " use of
any prem ses for purposes connected with the pronotion _or
conduct of the scheme etc. punishable wth inprisonnent
extending to two years or fine extending to three thousand
rupees subject to a mnimum sentence of one year’s inprison-
nment and fine of one thousand rupees. Secti.on 8 provides for
forfeiture of newspapers or other publications connected
with any Prize Chit or Mney Circulation Schenmes. Surely
these provisions are far too draconian to be 'applied to
schenes whi ch are but Recurring Deposit Schenes.

However we |l ook at it, we arrive at the conclusion/ that
s.2(e) does not contenplate a schene without a prize and,
therefore, the Endownent Certificate Schene of the Peerless
Conpany is outside the Prize Chits and Mney Circulation
Schenes (Banning) Act. The conclusion appears to us to  be
irresistable. The appeals filed by the Reserve Bank of
India, the Union of India and the State of Wst Bangal are
accordingly disnmissed. It is open to themto take such steps
as are open to themin law to regul ate schenmes such as those
run by the Peerless Conpany to prevent exploitation of
i gnorant subscribers. Care nust al so be taken to protect the
t housands of enpl oyees. W nust al so record our dissatisfac-
tion with sone of the schenes of the Life Insurance Corpora-
tion which appear to us to be even | ess advantageous to the
subscribers than the Peerl ess Scheme. W suggest that there
should be a complete ban on forfeiture clauses in all sav-
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i ngs schenes, including Life Insurance Policies, since these
clauses hit hardest the classes of people who need security
and protection nost. W have explained this earlier and we
do wonder whether the weaker sections of the people are not
being made to pay the nore affluent sections Robbing Peter
to pay Paul ?

We woul d also like to query what action the Reserve Bank
of India and the Union of India are taking or proposing to
t ake agai nst
46
the nmushroomgrowh of 'finance and investment conpanies’
of fering staggeringly high rates of interest to depositors
| eadi ng us to suspect whether these conpanies are not specu-
lative ventures floated to attract unwary and credul ous
i nvestors and capture their savings. One has only to | ook at
the nmorning’s newspaper to be greeted by advertisenents
inviting deposits and offering interest at astronom c rates.
On January 1, 1987 one of the national newspapers published
from Hyderabad, where one of us happened to be spending the
vacation, carried as nmany as ten advertisenents with 'banner
head |ines’, covering the whole of the | ast page, a quarter
of the first page and conspicuous spaces in other pages
offering fabulous rates of interest. At least two of the
adverisers offered to double the deposit in 30 nonths, 2000
for 1000, 10000 for 5000, they said. Another advertiser
offered interest ranging between 30%to 38% for periods
ranging between six nonths to five years. Alnost all the
advertisers offered extra interest ranging between 3%to 6%
if deposits were nade during the Christmas--Pongal season
Several of themoffered gifts and prizes. If the Reserve
Bank of India considers the Peerless Conpany wth eight
Hundred Crores invested in Governnent  Securities, Fixed
Deposits with National Banks etc. unsafe for depositors, one
wonder s what they have to say about the nmushroom non- banki ng
conpanies which are accepting deposits, promsing nost
unlikely returns and what action is proposed to be taken to
protect the investors. It does not require much inagination
to realise the adventurous and precarious character of these
busi nesses Urgent action appears to be called for to protect
the public. Wile on the one hand these schemes encourage
two vices affecting public econony, the desire to nake quick
and easy noney and the habit of excessive and wastefu
consunmer spending, on the other hand the investors who
generally belong to the gullible and | ess affluent~ cl asses
have no security whatsoever. Action appears-inperative
S R Appeal s
di smi ssed.
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