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1. Thi's appeal is filed by Raj Kunmar @
Raj u-accused No. 1 in Sessions Trial No. 14 of
1983. He was convicted for an of fence

puni shabl e under Section 396 of the Indian
Penal Code (IPC) along with three other accused
and ordered to undergo rigorous inprisonment
for ten years and to pay fine of Rs.2,000, in
default of paynment of fine, to undergo
additional inprisonnent for one year. The said
order was passed by the Il Addl. Sessions
Judge, Nainital on August 9, 1985. The
appel l ant preferred an appeal against the said
j udgrment and order which was regi stered as
Crimal Appeal No. 2128 of 1985 in the High
Court of Allahabad and was re-nunbered as
Crimnal Appeal No. 315 of 2001 in the High
Court of Uttaranchal at Nainital and was

di sm ssed by the H gh Court on Decenber 16,
2006.

2. The case of the prosecution was that
on Septenber 24, 1982 one Tilak Raj-PW
submitted a witten report at Police Station
Khatima stating therein that when he reached
his house for taking lunch at about 12.30 p.m,
he saw Raj Kunar @ Raj u, Pushpendra Singh
Swadesh Chandra @ Gappu and Nirankar in his
house. Al the accused were dragging his wfe
who was soaked in blood. According to Tilak
Raj, on seeing him the accused fled away.
Though he tried to catch hold of them
Pushpendra Si ngh pushed at his chest due to
which he fell down. He raised hue and cry.
According to the conpl ai nant Raj Kumar, Swadesh
Chandra @ Gappu and Nirankar were hol di ng
knives. All the accused conmitted | oot of
articles fromhis house and al so comitted
nmurder of his wife Kaml esh Kumari. Rajendra
Kurmar - PWs, Purshottam Lal - PWB, Prem Kumar - PV
and ot her persons who cane there, also saw the
accused running away. The first information was
recorded and investigation was conduct ed.
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Accused were arrested and certain articles were
al so recovered fromthem On conpletion of

i nvestigation, charge-sheet was submitted by
the Investigating Oficer against four accused
referred to above and two others, nanely, Mhan
Lal and Bal ram Si ngh for of fences puni shabl e
under Sections 396 and 412 read with Section
120B, I PC. The case was conmitted by the

Magi strate to learned |l Addl. Sessions Judge.
Charge was framed and the accused were asked
whet her they pleaded guilty upon which they
denied to have conmtted any offence and
claimed to be tried

3. In order to prove the case against the
accused, the prosecution exani ned 13 witnesses.
Qut of them Til ak Raj-PW, -informant and
husband of deceased Kam esh Kurmari was an eye-
wi t ness  who supported the case of the
prosecution. According to him he saw all the
accused draggi ng dead body of his wife Kanl esh
Kurmari from kitchen. He wanted to catch hold of
the accused but could not do so as Pushpendra
Si ngh pushed himand resultantly he fell down.
It was al so his case that on hearing his cries,
PWB- Pur shott am Lal ;, PWs- Prem Kumar and PWb-

Raj endra Kumar reached at the scene of offence
and saw all the accused running away. After the
arrest of accused, | ooted property and weapons
of of fence, nanely, knives were recovered.

4. It was al so the case of the
prosecution that there was a conspiracy to
conmit dacoity by all the accused on the
previous day i.e. Septenber 23, 1982. To prove
conspi racy, the prosecution exam ned PW-Ki shan
Lal -real brother of PW-Tilak Raj. PW1-Dr.

J. K. Goel who performed post-nortemof deceased
Kam esh Kumari on Septenber 25, 1982 was

exam ned to prove injuries sustained by the
deceased and to establish that she died due to
those injuries.

5. The case of the accused under Section
313 of the Code of Crimnal Procedure, 1973 was
of total denial. In support of their case, the

accused exam ned DW-Dr. Joshi and DW2- Laxni
Datt.

6. The trial Court, after appreciating
the evidence on record, held that it was not
proved by the prosecution that there was
conspiracy between the accused to commt
dacoity. So far as charge for commtting an

of fence puni shabl e under Section 120B, IPCis
concerned, the trial Court acquitted them

Li kewi se, the trial Court held that since
recovery effected by the prosecution was not in
consonance with law, it could not be said that
stolen articles of dacoity were found fromthe
accused and consequently charge for an offence
puni shabl e under Section 412, |PC al so could
not be said to be established. Al the accused
were, therefore, acquitted.

7. The Court, however, held that as far
as conmi ssion of an offence pun|shable under
Section 396 was concerned, fromthe evidence of
PWL-Ti | ak Raj and PWB-Purshottam Lal, PWs-Prem
Kumar and PW6- Raj endra Kumar, it was clearly
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establ i shed. According to the Court, however,
an of fence puni shabl e under Section 396, |IPC
was established agai nst accused Nos. 1 to 4 Raj
Kumar @ Raj u- A1, Pushpendra Si ngh- A2, Swadesh
Chandra @ Gappu-A3 and Nirankar-A4. It was not
est abl i shed that Mhan Lal -A5 and Bal ram Si ngh-
A6 were al so present and party to the crine.
They were, therefore, ordered to be acquitted.
8. Al'l the four convicted accused
preferred appeal and the Hi gh Court, as stated
above, confirmed the order of conviction and
sentence recorded by the trial Court and

di sm ssed t he appeal

9. Notice was issued by this Court in the
present appeal instituted by accused No. 1- Raj
Kumar @Raj u on February 9, 2007. On July 9,
2007, |l eave was granted. Bail, however, was
refused. In view of the said fact, the matter
was placed for final hearing and that is how
the matter i's before us.

10. W have heard | earned counsel for the
parties.
11. The | earned counsel for the appell ant

contended that both the Courts have commtted
an error in convicting the appellant for an

of fence puni shabl e under Section 396, IPC It
was submitted that charge was framed for an

of f ence puni shabl e .under Section 396, 1PC

agai nst the appell ant al ong wi th-other five
accused. When the trial Court acquitted two of
them no conviction could have been recorded of
the remaining four accused for an offence

puni shabl e under Section 396, IPC. It was
submitted that for conviction of accused under
Section 396, |IPC, there nust be five or nore
persons and in view of acquittal of two out of
si x persons, both the Courts were wong in

i nvoki ng and appl ying Section 396, |PC. On that
ground al one, the order of conviction and
sentence deserves to be set aside. It was also
submitted that all the accused were charged for
crimnal conspiracy but they were acquitted for
an of fence puni shabl e under Section 120B, |PC
and the said order was not chall enged by the
State. Again, all the accused were charged for
an of fence of dishonestly receiving property
stolen in the comi ssion of dacoity, punishable
under Section 412, |IPC, but even on that count,
the trial Court acquitted themand the said
order also has attained finality. In the |ight
of the above facts, conviction of the appell ant
under Section 396, IPCis clearly illegal and
requires to be set aside. It was stated by the
| ear ned counsel that the appellant was never
charged for commi ssion of an of fence of murder
of deceased Kam esh Kumari, puni shabl e under
Section 302, IPC and the Courts went wong in
convi cting himunder Section 396, |IPC The
counsel submitted that the appeal deserves to
be all owed by setting aside the order of
conviction and sentence recorded by the tria
Court and confirnmed by the High Court.

12. The | earned CGovernnent Pl eader, on the
ot her hand, supported the order of conviction
and sentence by both the Courts. He subnitted




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

that it is true that all the accused were
acquitted by the trial Court for conmmtting an
of fence puni shabl e under Section 120B, |IPC
(crimnal conspiracy). It is also true that
they were acquitted of an offence punishabl e
under Section 412, |1 PC (for dishonestly
receiving or retaining property stolen in

conmi ssion of dacoity). It is equally true that
out of six accused, two were acquitted by the
trial Court by giving benefit of doubt and
hence there were less then five accused before
the Court. But fromthe prosecution evidence
and particularly fromthe evidence of PW-Tilak
Raj, PVWB-Purshottam Lal, PW-Prem Kumar and
PW6- Raj endra Kumar, the Courts bel ow were
convinced that there was dacoity in the house
of PWL-Tialk Raj and during the course of

comm tting dacoity, the accused killed Kanl esh
Kumari, wife of PW-Tilak Raj and convicted the
appel | ant' under Section 396, 1PC. That order
cannot be said to be illegal or unlawful
Alternatively, the |earned counsel contended
that the accused had commi tted murder of

Kam esh Kumari and they can independently be
convicted for an offence puni shabl e under
Section 302, IPCsimpliciter. He, therefore,
submitted that the appeal deserves to be

di sm ssed

13. Havi.ng heard | earned counsel for the
parties, in our opinion, the appeal deservesto
be allowed. It is not in dispute that charges
were franed agai nst six persons but even the
trial Court was not convinced with the
prosecution evidence about conplicity of al

the accused and granted benefit of doubt to two
of them It may be stated that the trial Court
did not record a finding that there were six
persons who committed dacoity and out of them
two accused could not be identified but the
remai ning four were identified and came to the
conclusion that it was proved that there were
six accused and all of themconmtted the

of fence of dacoity but in view of insufficient
evidence as to identity, two of themwere
required to be acquitted. In such case,
conviction of less than five accused can be
sustained as in accordance with |l aw. But, once
the Court doubts the presence and participation
of two out of six accused and grants benefit to
them there are less than five persons and no
convi ction can be recorded for an offence under
Section 396, |PC against them Let us consider
the Il egal position on this aspect.

14. Chapter XVIl (Sections 378 to 462)
deals with of fences agai nst property. Sections
378 to 382 relate to theft. Sections 383 to 389
concern offences of extortion. Sections 390 to
402 deal with robbery and dacoity. Section 391
defines dacoity and it reads thus:

391. Dacoity

When five or nore persons conjointly

conmit or attenpt to conmit a robbery,

or where the whol e nunber of persons

conjointly committing or attenpting to

conmit a robbery, and persons present
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and ai di ng such comm ssion or attenpt,
amount to five or nore, every person
so committing, attenpting or aiding,
is said to conmit "dacoity".

15. VWhereas Section 395 provides
puni shnment for dacoity, Section 396 prescribes
penalty for an offence of dacoity wth nurder.
The said section reads thus:

396. Dacoity w th murder

If any one of five or nore persons,

who are conjointly conmtting dacoity,

conmits nurder in so conmtting

dacoity, every one of those persons

shal | be puni shed with death, or

i mprisonnent for life, or rigorous

i mprisonnment for atermwhich may

extend to ten years, and shall also be

l'iable to fine.

16. I'n Ram Lakhan v. State of Utar
Pradesh, (1983) 2 SCC 65, this Court held that
conviction for an of fence of dacoity of |ess
than five persons is not sustainable. In that
case, the appellant 'was convicted for an

of fence puni shabl e/ under Section 395, |PC and
sentenced to seven years rigorous inprisonnment.
FI R was regi stered agai nst nine persons. The
trial Court, however, acquitted five persons
and convicted four. On appeal, the H gh Court
acquitted three persons out of four and
conviction of one of the accused, appell ant
before this Court, was upheld. This Court,
whil e all owi ng the appeal and acquitting the
accused, held that before an of fence under
Section 395 can be made out there must be an
assenbly of five or nore persons. On the
findings of the courts below, it was nanifest
that only one person was |eft, who could not be
convi cted for an of fence under Section 395.

17. In Saktu & Anr. v. State of U.P.,
(1973) 1 SCC 202, the case of the prosecution
was that 15-16 persons entered the house of one
Jwal a Prasad and | ooted the property. First

I nformati on Report was | odged by the infornant-
Jwal a Prasad. Al the accused were charged for
of f ences puni shabl e under Sections 395, 397 and
412, I PC. The trial Court acquitted one of the
accused. In appeal, the Hi gh Court of Allahabad
acquitted sone other accused but convicted
three accused (Nos. 1, 6 & 7).

18. It was contended before this Court
that as the High Court found that only three
persons had participated in the occurrence,
there was an error in convicting themfor
dacoity, since the offence of dacoity could not
be conmitted by |l ess than five persons. This
Court, however, negatived the contention
observi ng as under:

"The charge in the instant case is

that apart fromthe named seven or

ei ght persons, there were five or six

ot hers who had taken part in the

comm ssion of the dacoity. The

circunst ance therefore that all except

the three accused, have been acquitted
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by the High Court will not mlitate

agai nst the conviction of those three

for dacoity. It is inmportant that it

was at no time disputed that nore than

thirteen or fourteen persons had taken

part in the robbery. The Hi gh Court

acquitted a | arge nunber of the

accused because their identity could

not be established. The Hi gh Court,

however, did not find that the group

whi ch conmitted robbery in the house

of Jwal a Prasad consisted of |ess than

five persons". (enphasi's suppl i ed)

19. It is thus clear that for recording
conviction of an offence of robbery, there nust
be five or nore persons. |n absence of such
finding, an accused cannot be convicted for an
of fence of dacoity. In a given case, however,

it may happen-that there may be five or nore
persons and the factum of five or nore persons
is either not disputed or is clearly
established, but the Court may not be able to
record a finding as to identity of all the
persons said to have conmitted dacoity and may
not be able to convict themand order their
acquittal observing that their identity is not
established. In such case, conviction of |ess
than five persons \026or even one- can stand. But
i n absence of such finding, |less than five
persons cannot be convicted for an offence of
dacoity.

20. A simlar situation arises in dealing
with cases of 'unlawful assenbly’ as defined in
Section 141, IPC and the liability of every
menber of such unl awful assenbly for an of fence
commtted in prosecution of commobn object under
Section 149, I PC. Section 141 indicates that an
assenbly of five or nore persons can be said to
be ’unlawful assembly’, if common object of the
persons conprising such assenbly is as
mentioned in the said section. Section 149
declares that if an offence is conmtted by any
menber of unlawful assenbly in prosecution of
conmon obj ect of that assenbly, every nenber of
such assenbly is guilty of that offence.

21. In Dalip Singh & Os. v. State of
Punj ab, 1954 SCR 145, it was held that if the
prosecution fails to establish that the
appel l ants were five or nore in nunber, Section
149, 1PC cannot be applied. But the Court held
that it is not essential that five persons nust
al ways be convicted for invocation of the said
provision. Wiere it is possible to conclude
that though five or nore persons were
"unquestionably’ at the place of offence and
the identity of one or nore was in doubt,
conviction of less than five persons with the
aid of Section 149, |1PC would be |egal and

I awf ul

22. Speaki ng for the Court, Bose, J.
st at ed:

"Before section 149 can be called

in aid, the court nust find with

certainty that there were at |east

five persons sharing the common
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object. Afinding that three of them

“may or nmay not have been there"

betrays uncertainty on this vita

point and it consequently becones

i mpossible to allow the conviction to

rest on this uncertain foundation

This is not to say that five persons

nust al ways be convi cted before

section 149 can be applied. There are

cases and cases. It is possible in

some cases for Judges to concl ude that

though five were unquestionably there

the identity of one or nmore is in

doubt. In that case, a conviction of

the rest with the aid of section 149

woul d be good. But if that is the

conclusion it behaves a court,

particularly in a nurder case where

sentences of transportation in no |ess

than four cases have been enhanced to

death, to say so with unerring

certainty. Men cannot be hanged on

vacill ating and vaguely uncertain

concl usi ons". (enphasi s suppli ed)

23. Agai n, in Mhan Singh v. State of
Raj ast han, (1962) Supp 3 SCR 848, two of the
five persons who were tried together for

of f ences puni shabl e under Section 302 read wi th
Sections 147 and 149, | PC were convicted. In
the charge, those five accused persons and none
others were nentioned as formng unlawfu
assenbly and the evidence led in the case was
confined to them The question was whet her two
persons coul d be convicted by applying Section
149, IPC. The Court, referring to Dalip Singh
st at ed:

"Cases nay also arise where in the

charge, the prosecution nanes five or

nore persons and all eges that they
constituted an unlawful assenmbly. In

such cases, if both the charge and the

evi dence are confined to the persons

naned in the charge and out of the

persons so named two or nobre are

acquitted | eaving before the court

| ess than five persons to be tried,

then Section 149 cannot be invoked.

Even in such cases, it is possible

that though the charge nanes five or

nore persons as conposi ng an unl awfu
assenbly, evidence may nevert hel ess

show that the unlawful assenbly

consi sted of sone other persons as

wel | who were not identified and so

not named. In such cases, either the

trial court or even the High Court in

appeal nay be able to conme to the

conclusion that the acquittal of sone

of the persons naned in the charge and

tried will not necessarily displace

the charge under section 149 because

along with the two or three persons

convi cted were others who conposed t he

unl awf ul assenbly but who have not

been identified and so have not been
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nanmed. In such cases, the acquittal of
one or nore persons naned in the
charge does not affect the validity of
the charge under section 149 because
on the evidence the court of facts is
able to reach the conclusion that the
persons conposi ng the unl awfu

assenbly neverthel ess were five or
nore than five".

24. Simlarly, in Krishna Govind Patil v.
State of Mharashtra, (1964) 1 SCR 678, after
referring to Mohan Singh, the Court observed:
"I't may be that the charge discloses
only naned persons; it may al so be
that the prosecution witnesses naned
only the said accused; but there nay
be ot her evidence, such as that given
by the court w tnesses, defence

Wi t nesses or circunstantial pieces of
evi dence, which nmay di scl ose the

exi stence of naned or unnamed persons,
ot her than those charged or deposed to
by the prosecution w tnesses, and the
court, on the basis of the said

evi dence, may cone /to the concl usion
that others, named or’ unnamed, acted
conjointly along with one of the
accused charged. But 'such a concl usion
is really based on evidence"

25. In yet anot her decision in Ram Bil as
Singh v. State of Bihar, (1964) 1 SCR 775, this
Court said:

"The deci sions of this Court quoted
above thus nake it clear that where
the prosecution case as set out in the
charge and as supported by the
evidence is to the effect that the

al | eged unl awful assenbly consi sts of
five or nore named persons and no
others, and there is no question of
any participation by other persons not
identified or identifiable it is not
open to the court to hold that there
was an unl awful assenbly unless it
conmes to the definite conclusion that
five or nore of the named persons were
menbers thereof. Where, however, the
case of the prosecution and the

evi dence adduced indicates that a
nunber in excess of five persons
participated in the incident and sone
of themcould not be identified, it
woul d be open to the court to convict

| ess than five of the offence of being
nmenbers of the unlawful assenbly or
convict them of the offence committed
by the unl awful assenbly with the aid
of Section 149, |.P.C. provided it
cones to the conclusion that five or
nore persons participated in the

i nci dent".

26. In Maina Singh v. State of Rajasthan
(1976) 2 SCC 827, the appellant was charged
along with four others under Section 302 read
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with Section 149, IPC. Only the appellant was
convicted and the rest were acquitted. He was
convi cted under Section 302 read with Section
34, IPC. There was no indication either in the
FIR or in the evidence that any other person
unnamed or unidentified other than the five
charged, to have participated in the crine. The
appel | ant chal | enged his conviction

27. Setting aside the conviction for an
of fence puni shabl e under Section 302 read with
Section 34, IPC, this Court held that if in a
gi ven case, the charge discloses only the named
persons as co-accused and the prosecution

wi t nesses confine their testinony to them even
then it would be permissible to cone to a

concl usion that others, naned or unnamed,

besi des those nmentioned in the charge or the
evi dence of the prosecution w tnesses, acted
conjointly with one of the charged accused if
there is 'other evidence to | ead to that
concl usi on, but not otherw se.

28. In Ram Dul ar Rai v. State of Bihar,
(2003) 12 SCC 352 : JT 2003 (9) SC 301, this
Court said;

"Coming to the question whether

Section 149 has application when

presence of nore than five persons is
establ i shed, but only four are

identified, Section 149 does not

require that all the five persons nust

be identified what is required to be
established is the presence of five

persons with a comon intention of

doing an act. If that is established

nerely because the other persons

present are not identified that does

not in any way affect applicability of

Section 149, |PC'.

29. The | earned counsel appearing for the
State, however, referred to Ram Shankar Singh &
Os. v. State of Utar Pradesh, AIR 1956 SC
441. In that case, six accused were placed on
trial for an offence of dacoity. Three of them
bel onged to conplainant’s village whereas
remai ni ng three bel onged to adjoining village.
The trial Court convicted all the six accused.
The Hi gh Court, however, acquitted three
accused and convicted the renaining three under
Section 395, IPC. This Court held that the Hi gh
Court erred in nmaking a distinction between the
three accused belonging to the conplainant’s
village while the remai ning three bel onged to
an adjoining village. This Court observed that
the Hi gh Court, having cone to the concl usion
that three out of six accused were not guilty,
shoul d have gone into the question whether
there was satisfactory evidence to show that
the three remai ning accused coul d be convicted
under Section 395, IPC on the charge as franed.
This Court further held that the charge was
franed agai nst six persons and they were pl aced
ontrial. It did not indicate that those six
persons along with other unknown persons
conmitted dacoity. On the finding arrived at by
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the trial Court that all the six persons
conmtted the offence of dacoity punishabl e
under Section 395, |PC, nothing nore was
necessary. \Wen the H gh Court set aside
conviction of three accused and acquitted them
out of six persons jointly tried, it was left
only with three appellants as the persons
concerned with the crinme. The Hi gh Court, in
the circunstances, according to this Court,
ought to have consi dered whet her there was

sati sfactory evidence to show that the three
appel l ants coul d be convicted of the |esser

of fence of robbery under Section 392, IPCif
there was evidence to show that they had

comm tted acts of theft and used viol ence while
conmitting the theft.

30. Inthe case on hand, both the Courts
bel ow have considered the case of the
prosecution and acquitted two accused

conpl etely. Mreover, all the accused were
acquitted for conmm ssi on of offence of crininal
conspiracy as also of receiving stolen property
i n conm ssion of dacoity and the said acquitta
has attained finality.

31. Shyam Behari v. State of Uttar
Pradesh, AIR 1957 SC 320 al so does not carry
the matter further. There, a finding was
recorded that the accused and his conpanions,
who were nmore than five, attenpted to commt
dacoity but they failed in their attenpt as the
vill agers rai sed hue and cry. Residents of

vill age reached at the place and the mi screants
ran away w thout collecting booty. They were
chased by sone persons and caught one of the
dacoits. He fired a pistol shot which hit a
vill ager who subsequently died. This Court held
that the of fence of dacoity was conplete and it
ended the noment the dacoits took to their
heel s and anot her and a separate transaction
took place when one of the accused shot at a
vill ager. Hence, even though he coul d not be
convi cted of having commtted an offence under
Section 396, | PC, he could be convicted for an
of fence under Sections 395 and 302, |PC

32. Randeo Rai Yadav v. State of Bihar,
(1990) 2 SCC 675 : JT 1990 (1) SC 356 is
clearly distinguishable. In that case, charge
was framed agai nst the accused for conm ssion
of of fence puni shabl e under Section 396, |IPC
but alternative charge was also framed for an
of fence puni shabl e under Section 302, IPC. In
the light of frami ng of alternative charge

this Court held that conviction of the
appel | ant - accused for an offence puni shabl e
under Section 302, |PC can be sustai ned.

33. Similar is the ratio in Anshad & Os.
v. State of Karnataka, (1994) 4 SCC 381 : JT
1993 (3) SC 324. There five accused were tried
for of fences puni shabl e under Sections 396,

449, 395 and 307, |IPC and were convicted. In
the light of the factual position, the Court
hel d that conviction of accused Nos. 1, 2 and 3
could be altered to one under Section 302 read
with Section 34, IPC, Section 394 read with
Section 34, IPC and Section 379 read with
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Section 34, |PC

34. In the instant case, as observed
earlier, there were six accused. Qut of those
si x accused, two were acquitted by the tria
Court without recording a finding that though

of fence of dacoity was conmtted by six

persons, identity of two accused could not be
establ i shed. They were sinply acquitted by the
Court. In our opinion, therefore, as per

settled law, four persons could not be

convicted for an offence of dacoity, being |ess
than five which is an essential ingredient for
conmi ssion of dacoity. Mreover, all of them
were acquitted for an of fence of crim nal

conspi racy puni shabl e under Section 120B, |PC
as also for receiving stolen property in the
comm ssion of dacoity punishable under Section
412, 1 PC. The conviction of the appell ant

herein for an of fence puni shable under Section
396, I PC,  therefore, cannot stand and must be
set aside.

35. For the foregoing reasons, the appea
is allowed. The conviction of the appellant for
an of fence puni shabl'e under Section 396, IPCis
set aside and he is ordered to be acquitted.
Since the appellant is in jail, he is ordered

to be released forthwith if his presence is not
required in any other case.

36. The ‘appeal is accordingly allowed.




