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ACT:

U P. Inposition of Ceiling on Land Holdings Act 1960
Amended by Act of 1972 (18 of 1973) further anended by U. P.
Act 2 of 1975--Sections 5, 6, 8, 10, Il--Ceiling area deter-
m nati on of.

HEADNOTE:
The 1960 Act nmkes provision for inposition of " Ceiling
on Land holdings and for determ nation of surplus land. It

was amended by U P. Act 18 of 1973 to lower the | ceiling
l[imt and to nake provisions with regard to transfers of
land in anticipation of the inposition of ceiling. This Act
cane into force on June 8, 1973. Further anmendnents were
nmade in the Act by U P. Act 2 of 1975 inserting Explanation
I & Explanation Il after sub-section (1) of section 5 as
substituted by 1973 Act and given effect retrospectively
i.e. fromJune 8, 1973.

A notice under sectionlO(2) of Act was issued to - the
appel lant and he filed objections submtting that Chhiddu
Singh, his father, had executed a registered gift deed dated
Cctober 13, 1971 in respect of plot No. 111 neasuring 63
Bi ghas, 12 Biswas and 17 Dhur in favour of appellant’s
nother. appellant’s wfe and two sons of the —appellant.
Chhiddu Singh died on April 28, 1973. Accordingly the said
gifted and was not inherited by the appellant and it ~ could
not be treated as part of his holding for the purpose of
i mposition of ceiling. The prescribed authority “overrul ed
the objections, included the said |and as part of the | hol d-
ing of the appellant and declared the surplus land of the
appel l ant to the extent of 49 Bighas and 17 Bi swas.

The appellant filed an appeal to the First Additiona
Cvil Judge. It was allowed partly and the surplus |and was
reduced to 42 Bighas 13 Biswas and 6 Dhur. The appell ant
thereafter filed a wit petition in the H gh Court which was
di sm ssed. Feeling aggrieved the appellant filed this appea
after obtaining special |eave to appeal

The appellant urged before this Court-that anmendnents
i ntroduced by the 1973 Act are not retrospective in nature
and are operative only fromJune 8, 1973, that the surplus
land has to be determined as on June 8, 1973, the date of
comng into force of 1973 Act, and that the
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land gifted by the appellant’s father on October 13, 1971
could not be included in the holding of the appellant as he
was not the tenure holder of the said land on the death of
his father on April 28, 1973.

Di sm ssing the appeal, the Court,

HELD: The 1973 Act postulates that ceiling area of a
tenure holder has to be determ ned in accordance wth the
provisions contained in sec. 5 of the Act. While deternining
the ceiling area, the surplus land held in excess of ceiling
area, which is to be acquired by the State, has also to be
determ ned. [123H, 124A]

For determning ceiling area sub-section (6) of section
5 provides that any transfer of land, which but for the
transfer woul d have been declared surplus |and under the Act
if rade after January 24, 1971 shall be ignored and not
taken into account but transfers falling within the anbit of
clauses” (a) and (b) of the proviso to sub-sec. (6) are,
excl uded, 'and such transfers even though nade after January
24, 1971, have to be taken into account. [124B]

In the instant case, the gift was nmade and executed on
October 13, 1971 and it was atransfer of land and as it was
made after January 24, 1971 the transfer of land was in
respect of |and whi ch woul d have been decl ared surplus |[|and
under the Act. Thi's transfer did not fall within the anbit
of clauses (a) and (b) of the proviso to sub-section (6) of
section 5. Thus such gift was |liableto be ignored for the
purpose of determining the ceiling area applicable to the
appel  ant. Sub-section (6) of section 5 does not speak of a
transfer by the tenure holder but it speaks of any transfer
of land made after January 24, 1971. So the contention of
the appellant that gift was nade by his father and " not by
hi mas tenure holder and he did not inherit the same on the
death of his father is untenable, since sub-section (6) of
section 5 is applicable to a transfer even made by the
predecessors-in-interest of the tenure hol der whose  ceiling
area is to be determned and who inherited the | and prior to
June 8, 1973. The land which was transferred vide gift deed
dated OCctober 13, 1971 was |and which but for the said
transfer would have been declared surplus land under the
Act. [124C-H, 125A]

Thus, once the gift is ignored it is to be treated to
have continued to vest in the appellant’s father and  after
his death the appellant inherited the sane and as such was
part of the holdings of the appellant on June 8, 1973 and
has to be taken into consideration for determning the
surplus land held by the appellant. [125B]
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JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 5653
1983.

From the Judgnent and Order dated 31.8.1979 of the
Al | ahabad High Court in Msc. Wit Petition No. 4994 of 1975
E.C. Agarwal for the Appellant.
Manoj Swarup and Ashok K. Srivastava for the Respondent.
The Judgrment of the Court was delivered by

S.C. AGRAWAL, J. This appeal by special |leave is direct-
ed against the judgnent of the Hi gh Court of Judicature at
Al | ahabad dated August 31, 1979 in Cvil Msc. Wit Petition
No. 4994 of 1975 filed by the appellant. The said wit
petition related to proceedi ngs for determ nation of surplus
and wunder the U P. Inposition of Ceiling on Land Hol di ngs
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Act. 1960 (hereinafter referred to as "the Act’).

The Act has been enacted by the U P. State |egislature
to provide for the inposition of ceiling on |and holdings in
Uttar pradesh and certain other matters connected therewth.
In Section 4 of the Act provision is nade for cal cul ati on of
ceiling area. Section 5 provides for inmposition of ceiling
on existing holdings. Sections 6 to 8 provide for exenption
of certain lands fromthe inposition of ceiling. Section 9
provides for issue of a general notice by the Prescribed
Authority calling upon every tenure holder holding land in
excess of the ceiling area to submit to hima statement in
respect of all his holdings. Section 10 days down that in
every case where a tenure holder fails to submt a statenent
or subnits an incorrect statenent the Prescribed Authority
shall. after naking such enquiry as he nmay consi der neces-
sary cause to be prepared a statenent indicating the plot or
pl ots proposed to be declared as surplus |and and thereupon
cause to be served on every such tenure holder a notice
together with-a copy of the statenent thus prepared calling
upon him to show cause. within a period specified in the
notice. why the statenent be not taken as correct. Section
11 provides for determination of surplus land by the Pre-
scribed Authority in cases where no objection is filed
within the period specified in the notice. issued under
Section 10. Section 12 provides for deternination of surplus
| and by the Prescribed Authority in cases where an objection
has been filed. | Section 13 nmkes provision for appea
agai nst the order passed by the Prescribed Authority wunder
Section 11 or Section 12.

121

In 1972 it was decided tolower the ceiling linmt and to
nmake further provisions with regard to transfers in antici-
pation of the inposition of ceiling. The U-P. State legisla-
ture enacted the U P. Inposition of Ceiling on Land Hol di ngs
(Amendrent) Act, 1972. U.P. Act 18 of 1973 (hereinafter
referred to as 'the 1973 Act’) which cane into force on June
8, 1973. By the 1973 Act Sections 3 to 8 were substituted
and other amendments were nade in.the Act. Certain further
amendnments were nade in the Act by the U P. Act 2 of © 1975.
Among t he anendrments introduced by the Anendrment Act of 1975
was insertion of Explanation | and Explanation- 1l after
sub-section (1) of Section 5 as substituted by the 1973 Act.
UP. Act 2 of 1975 was brought into force with effect from
June 8, 1973.

A notice under Section 10(2) of the Act was issued to
the appellant and he filed objections wherein it was submt-
ted that Chhiddu Singh. the father of the appellant, had
executed a registered gift deed dated October 13, 1971 in
respect of Plot No. 111 neasuring 63 Bighas, 12 Biswas and
17 Dhur in favour of his wife, Smt. Roshan Kumari, Snt
Premmati, wife of the appellant, and Virendera Bahadur Si ngh
and Tej Vir Singh, sons of the appellant. It was al so stated
that Chhiddu Singh died on April 28, 1973. The subm ssion of
the appellant was that the said | and which was gifted by his
fat her Chhiddu Singh was not inherited by the appellant —and
it could not be treated as part of the holding of the appel-
lant for the purpose of inposition of ceiling. The Pre-
scribed Authority overruled the said objection of the appel -
ant and ignoring the gift made by Chhiddu Singh, included
the said land as part of the holding of the appellant and
declared the surplus |Iand of the appellant to the extent of
49 Bighas and 17 Biswas. The appellant filed an appeal which
was partly allowed by the First Additional G vil Judge.
Al'igarh, by his judgnent dated January 31. 1975, whereby the
area of surplus |land was reduced to 42 Bighas, 13 Bi swas and
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6 Dhur. The appellant filed a wit petition in the High
Court which was dismssed by the High Court by judgnent
dated August 31, 1979. Feeling aggrieved by the said judg-
ment of the Hi gh Court the appellant has filed this appea
after obtaining special |eave to appeal

The expression ’'holding is defined in clause (9) of
Section 3 as under:

"(9) 'holding’ neans the land or |ands held by a person as a
bhum dhar, sirdar, asani of Gaon Sabha or an asam nentioned
in Section 11 of the Uttar Pradesh Zanindari Abolition and
Land Reforns Act, 1950, or as a tenant
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under the UP. Tenancy Act, 1939, other than a sub-tenant, or
as a Covernment |essee or as a sub-lessee of a GCovernment
| essee, where the period of sub-lease is co-extensive wth
the period of the |ease;"

The expression’tenure-holder’ is defined in clause (17)
of Section 3 as under:

"(17) ’tenure-holder’ neans a person who is the holder of a
hol di ng, 'but does not i ncl ude--

(a) a woman whose husband i's a tenure-hol der;

(b) a mnor child whose father or nother is a tenure-
hol der. "

The rel evant provisions of Section 5 are:

"5 Inposition of ceiling----(1) On and fromthe comencenent
of the Uttar Pradesh Inposition of Ceiling of Land Hol di ngs
(Amendnent) Act, 1972, no tenure-hol der shall be entitled to
hold in the aggregate throughout Uttar Pradesh, any land in
excess of the ceiling area applicable to him

Expl anation I--In determ ning the ceiling area applicable to
a tenure-holder, all land held by himin his own right,
whether in his own name, or ostensiblein the nanme " of any
ot her person, shall be taken into account.

Expl anation I1--(1f on or before January 24, 1971, any |and
was held by a person who continues to be in its actua
cultivatory possession and the name of any other person is
entered in the annual register after the said date) either
in addition to or to the exclusion of the former and whet her
on the basis of a deed of transfer or licence or on the
basis of a decree, it shall be presuned, unless the contrary
is proved to the satisfaction of the prescribed -authority,
that the first nentioned person continues to held the 1and
and that it is so held by himostensibly in the nane of the
second nentioned person.”

"(6) In determining the ceiling area applicable to a tenure-
123

hol der, any transfer of land made after the twenty-fourth
day of January, 1971, which but for the transfer would  have
been decl ared surplus |and under this Act, shall be ignored
and not taken into account;

Provided that nothing in this sub-section shall apply

(a) a transfer in favour of any person (including Govern-
ment) referred to in sub-section (2);

(b) a transfer proved to the satisfaction of the prescribed
authority to be in good faith and for adequate consideration
and wunder an irrevocable instrument not being a benam
transaction or for the imedi ate or deferred benefit of the
tenure-hol der or other nmenbers of his famly.

Expl anati on--The burden of proving that a case falls wthin
clause (b) of the proviso shall rest with the part.Xx,
claimng its benefit."

Shri  Agarwal has urged that the anendnents that were
introduced in the Act by U P. Act 18 of 1973 are not retro-
spective in nature and that the said amendnents are opera-
tive wth effect fromJune 1973, and that surplus |and has
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to be determned with reference to June 8, 1973, the date of
coning into force of the 1973 Act. The submission of Shr
Agarwal is that on June 8. 1973 the | and covered by Pl ot No.
111 neasuring 63 Bighas, 12 Biswas and 17 Dhur could not be
included in the holding of the appellant and the appellant
was not the tenure-holder in respect of the said land. Shr
Agarwal has contended that in view of the gift deed dated
Cctober 13, 1971, executed by Chhiddu Singh, the father of
the appellant, the land covered by the gift deed had vested
in the donees and the appellant did not inherit the said
land on the death of Chhiddu Singh on 28th April, 1973.
Laying stress on the definition of expression holding
contained in clause (9) of Section 3 and the expression
"tenure-hol der’ contained in clause 117) of Section 3, Shri
Agarwal has subnitted that on June 8, 1973 the |land that was
gifted by Chhiddu Singh was not held by the appellant and it
was not part of appellant’s holding and the appellant was
not the tenure-hol der in respect of the same.

find no nmerit in this contention. The Act postul ates
that the ceiling area of a tenure-holder has to be deter-
m ned i n accordance with the provisions contained in Section
5. Alongwi th such determ na-
124
tion of ceiling area there has to Be determ nation of the
surplus land held in excess of the ceiling area which is to
be acquired by the Stale. For the purpose of deternination
of the ceiling area provision has been made-in sub-section
(6) of Section 5 that any transfer of |and, which but for
the transfer woul d have been declared surplus |and under the
Act. if made after January 24, 1971, shall be ignored and
not taken into account. Transfers falling within the anbit
of clauses (a) and (b) of the provisoto sub-section (6)
are. however, excluded and such transfers even though nmade
after January 24, 1971 have to be taken into account.

The gift nmade under the gift deed dated Cctober 13, 1971
executed by Chhiddu Singh was a transfer of land. It was
made after January 24, 1971. It was in respect of |and which
but for the transfer woul d have been decl ared surplus’ |and
under the Act. The said transfer did not fall wthin the
ambit of clauses (a) and (b) of the proviso to sub-section
(6) of Section 5. In view of sub-section (6) of ~Section 5
the said gift was, therefore, liable to be ignored for ~the
purpose of determining the ceiling area applicable to the
appel | ant .

Shri Agarwal has urged that sub-section (6) of Section 5
cannot be applied to the present case inasmuch as it~ postu-
|ates a transfer by the tenure-hol der whose ceiling area is
to be determ ned under the Act and that in the present . case
the gift was not nade by the appellant but by his father
and. therefore. the said gift cannot be ignored on the basis
of the provisions of Sub-section (6) of Section 5. W are
unabl e to agree. Sub-section (6) of Section 5 does not speak
of a transfer by the tenure-holder. It speaks of any trans-
fer of land nmade after January 24, 1971 which but for the
transfer would have been declared surplus land under the
Act. It is not the requirenent of sub-section (6) of Section
5 that the transfer should be by the tenure-holder whose
ceiling area is to be deternined. W cannot read this re-
quirement in it. Wile construing sub-section (6) of Section
5 it has to be borne in mnd that this provision has been
nmade wth the object of preventing evasion of the ceiling
| aw by owners of |arge holdings making transfers in antici-
pation of the inposition of the lower Iimt on the ceiling
area, Such a provision nust be so interpreted as to curb the
m schief find advance the renedy. A construction which wll
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cut down the scope of this provision cannot be adopted. In
our opinion, therefore, sub-section (6) of Section 5 is
applicable to a transfer nmade by the predecssor-ininterest
of the tenure-hol der whose ceiling area is to be deternined
in cases where such predecessor died before June 8, 1973 and
the tenure-holder whose ceiling areais to be determ ned
inherited the | ands of
125
such predecessor prior to June 8, 1973. In the instant case
the [land which was transferred by Chhiddu Singh under gift
deed dated Cctober 13, 1971 was | and which but for the said
transfer woul d have been decl ared surplus under the Act.

Once the gift made by Chhiddu Singh is ignored the |and
so gifted should be treated to have continued to vest in
Chhiddu Singh at the tinme of his death on April 28, 1973 and
on the death of Chhiddu Singh the appellant inherited the
same. The said | and has to be treated as part of the hol ding
of the appellant on-June 8, 1973 and he was the tenure-
hol der ' in respect of the sane on that date. The said |and
was required to be taken into consideration for determning
the surplus land held by him

Shri Agarwal has relied upon the decision of this Court
in Arjan Singh and Another-v. The State of Punjab and O h-
ers, [1969] 2 S.C. R 347. This case turns on the interpreta-
tion of the expression’this Act’ in Section 7 of the Pepsu
Tenancy and Agricul tural Lands (Amendnent and Validation)
Act, 1962 whereby Section 32KK was introduced in the Pepsu
Tenancy and Agricultural Lands Act, 1955 with  effect from
Oct ober 30, 1956. By Section 32KK it was provided that |and
owned by a Hi ndu undivided fam |y would be deened to be | and
of one |land owner and partition of |and owned by such a
famly shall be deened to be a disposition of land for the
purposes of Section 32FF and the question was whether a
partition effected by a registered partition deed  dated
Septenmber 6, 1956 was covered by the said provision. It
woul d have been so covered if the expression "this Act’ was
construed to nean the principal ‘Act of 1955. This Court,
however, held that in view of the various provisions con-
tained in the Armendnent Act of 1962 the expression’ ’'this
Act’ meant the Anendnent Act of 1962 and not the principa
Act. This decision, therefore, turns on the interpretation
of the particul ar provision of the Arendnment Act of 1962 and
it has no bearing on the present case.

We. therefore, find no nerit in the appeal and it is
accordingly disnissed. No order as to costs.
S. Bal i Appeal di sm ssed.
126




