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ACT:

Madhya Pradesh  Excise Act, 1915--Sections 13 and
14--Licence to distil rectified spirit or denatured spirit
or liquor--C ause 50--Interpretation of. Valuation of the
materials such as plants & nmachinery etc. of ‘the distillery
and paynent thereof to outgoing |licensee before handing over
possession to theincomng |licensee--Held to be neither
mandat ory nor a condition precedent.

HEADNOTE

The appellants and its predecessors continuously held
licences under Sections 13 and 14 of the Madhya / Pradesh
Excise Act to distil rectified spirit or denatured spirit or
liquor. The last of such licence which the appellant had
related to the period from1.4.1977 to 31.3.1981. The next
l'icensing period conmenced from1.4.1981 to 31.3.1986 and
the respondent Rajdhani Distilleries Corporation becane the
successful tenderer in respect thereof which the appellant
i mpugned by neans of a wit petition before the H gh~ Court
but failed both before the Hi gh Court as also in this Court
in a special |eave petition. Thereupon the appellant was
call ed upon twice to be present to deliver the possession of
the distillery to the respondent but the appellant did not
co-operate. Likewise the appellant did not co-operate in
fixing the value of the plant and nmachi nery of the distill-
ery and warehouses as a result of which a comittee was
appointed in ternms of the licence which fixed a  sum of
Rs. 10, 53,016.45 p. as the total value payable to the appel-
lant. Due to the non-cooperation of the appellant, the
Exci se Departnent took over the possession of the distillery
after nmking inventory of stock in hand in the presence  of
the witnesses and the sane was handed over to the respond-
ent. The appellant thereafter denanded redelivery of the
distillery and on his failure to get the sane it filed a
wit petition in the H gh Court praying for a wit of manda-
mus seeking inter alia restitution of the distillery and the
war ehouses etc., challenging the quantum of valuation fixed.
The High Court dismssed the wit petition. The Hi gh Court
found that the appellant had no excl usive possession which
always remmined with the excise Departnent; the appellant
wor ked out the contract of manufacturing rectified spirit
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etc. and that due to non-cooperation of the appellant,

possessi on was taken and delivered to the incomng |icensee
as per rules and the

479

480

appel  ant was not entitled to restitution. Hence this appea
by special leave. It is contended on behal f of the appellant
that clause 50 enjoins the State to fix the valuation of al
the materials belonging to the appellant and pay the sane to
it as an outgoing licensee, before taking over possession
and handi ng over the distillery and the attached warehouses
to the respondents. According to it, it is a condition
precedent under clause 50 to dispossess the appellant and
start the operation of the contract by the respondent which
adnmttedly were not done. This is a contravention of the
mandatory conditions  of the licence and the rules. The
respondents on the other hand contend that the appellant is
not entitled to restitution as it was due to its non-cooper-
ation, possession was taken. According to themprior valua-
tion and paynent are not condition precedent to work out the
l'i cence.

Partly allow ng the appeal, this Court,

HELD: In the light of the scheme of valuation of the
pl ant and machinery of the distillery, or the apparatus in
the warehouses and the stock in trade, the Court held that
strict construction (of clause 50) would | ead to i nnunerable
conplications and | oss of public revenue. We-are inclined to
hol d that before the expiry of the licence, if the outgoing
i censee cooperates, the value can be fixed with consensus,
payment shoul d al so be nade within the tinme stipulated. In
all other cases it could be done even after the expiry of
the stipulated period. In that perspective the Court had no
hesitation to hold that prior valuation of plant and machin-
ery inthe distillery, stock in trade therein or the ' val ue
of the machinery in the warehouses and stock of the |Iiquor
stored therein and paynent thereof before taking possession
and handing themover to the incoming licensee is not a
mandat ory, nor a condition precedent. Therefore, taking over
possession fromthe appellant on August 28, 1981 and handi ng
over the plant and machinery, etc. to the respondent'is not
illegal. [490C E]

In this case admttedly the conditions of |icence are
not questioned, but expressly given up in the Hi gh Court.
Even before us the validity of the valuation has not been
guestioned. It cannot cut the branch on which appellant sits
to assail the constitutional validity of the conditions of
the licence. Accordingly we have no hesitation to hold that
the appellant is not entitled to the restitution of the
plant and nmachinery of the distillery at Ujain and the
attached warehouses. [491A- B]

It is open to the appellant to make a representation to
Governnment and any officer not below a Secretary preferably
of the concerned
481
Departnment would go into the matter and decide the value as
per the material on record. It is open to the appellant to

place all its material. It is also open to the respondent to
place its material and the authority would consider after
giving an opportunity of hearing through counsel, if asked

for, and decide the value accordingly. [491D]

Godhra Electricity Co. Ltd. and Anr. v. State of Qujarat
and Ors., [1975] 2 SCR 42; Hat Shankar & Ors. v. Dy. Excise
JUDGVENT:
of M P.v. Nandial Jaiswal, [1987] 1 SCR 1, Referred to.
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ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 5483
of 1983.

From the Judgnent and Order dated 7.10. 1982 of the
Madhya Pradesh High Court in MP. No. 169 of 1982.

R F. Nariman and P.H Parekh for the Appellants.

V.N. Ganpule, V.M Tarkunde, S.K. Agnihotri, S.K Sinha,
Rajinder Narain, R 'S. Singh, and Rameshwar Nath for the
Respondent s.

The Judgrment of the Court was delivered by

K. RAMASWAMY, J-Thi's appeal by special |eave arises
against the judgnment of the Division Bench of the Madhya
Pradesh H gh Court, Indore Bench dismssing MP. No. 169 of
1982 dated October 7, 1982. The appellant, a partnership
firm filed the wit petition seeking wit of mandamus and
other direction to renove Rajdhani Distilleries Corporation
the 7th respondent in the wit petition in the H gh Court
and 6th riespondent in this appeal for short 'respondent’ or
his 'servants’ or 'agents’ and to deliver vacant and peace-
ful possession of Uj jain Distillery and warehouses at-
tached to it and the plant-and machi nery nentioned in the
schedul e Annexure P-3 to the wit petition. It also sought
for mandamus or other order to have the valuation of the
pl ant and nachi nery i'n Annexure P-3 assessed or direction to
return the goods or things described in Annexure P-7 or on
its failure to pay a sumof Rs.8,48,179.28 and a nandanus
directing the State Govt. to terninate the |icence granted
on August 25, 1981 to the respondent and to issue licence to
the appellant under s. 13 of the MP. Excise Act, 19 15, for
short 'the Act’, etc. Thus this appeal
The material facts, to dispose of the point arose in this
appeal, lie
482
in a short conpass as stated hereunder

In the State of Madhya Pradesh nine distilleries for the
manuf acture of spirit were established and one of which was
situated at Ujain. The appellant. and its predecessors
continuously had |licence under ss. 13-and 14 of the Act in
form D2 to distil rectified spirit or denatured spirit _or
liquor and D-1 licence for whol esal e supply of country -made
liquor in the distillery to retail vendors in the area
attached to the distillery. The licence was for a period - of
5 wyears. The last licence of which was for-the period  from
April 1, 1977 to March 31. 1981. The normal procedure in
vogue was to call for tenders and the |owest was being
accepted, though soneti mes highest was al so preferred. . Next
licensing period commenced fromApril 1, 198 1 to March 31
1986 and the respondent becane the successful tenderer which
the appellant inpugned in Msc. Petition No. 701/81 and
obtained stay of dispossession fromthe distillery and the
attached warehouses, The interimstay was |ater vacated and
the petition was di sm ssed on August 20, 198 1. W may also
nmention here that the wit petition was also dism ssed —and
the special |eave petition was dism ssed by this court. Thus
grant of licence to the respondent under D1 and D2 |i-
cences becane final. On August 21, 1981 the Oficer-in-
Charge of the distillery wote a letter to the appellant
calling upon themto be present on August 22, 1981 to deliv-
er the distillery, plant, nmachinery, etc. to the respondent.
The appel |l ant neither received it nor cooperated to deliver
possession of the distillery, etc. to the respondent. In-
stead it locked the distillery and went away. In the nmean-
while the Excise Department also put their 1locks on the
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distillery etc. On August 27. 1981 the District Excise
Oficer again called upon the appellant to be present on
August 28, 1981 to deliver possession of the distillery,
etc. to the respondent. But the appellant remai ned absent.
Consequently possession was taken of the distillery and
war ehouses, after taking inventory of stock in hand in the
presence of the witnesses and the sanme were handed over to
the respondent on August 28, 1981. The appellant sent a
letter on February 23, 1982 val uing the goods taken posses-
sion of at Rs.8,36,988.61. On August 8, 1982 the appellant
demanded redelivery of the distillery, plant and nachinery
and warehouses and the value of the stock in trade or pay
the anount. On March 16, 1982 the appellant filed the wit
petition in the H gh Court but was dism ssed.

The appellant contended in the Hi gh Court that it
had been in exclusive possession of the distillery, plant
and machinery at Ujain and the attached warehouses and
di spossessi on was unl awful and that,

483
therefore, the appellant was entitled to restitution of the
pl ant and machinery and al'so to the grant of licence after
cancel lation of the licence granted to the respondent. The
H gh Court found that the appellant had no exclusive posses-
sion which always remai ned with the Excise Departnent. The
appel | ant worked out the contract of manufacturing rectified
spirit or spirit (country nmade liquor) in the distillery and
whol esale supply to the retail vendors wthin the area
attached to the distillery. Due to non-cooperation of the
appel | ant possessi on was taken and delivered to the i ncom ng
i censee, the respondent, as per rules and the appell ant was
not entitled to restitution. The other findings are not
necessary as they are not pressed before this court. The
appel | ant had given up the reliefs of valuation of the plant
and machi nery and stock in trade. During the pendency of the
appeal on an application made by the appellant this court
directed the state to nake over paynent of a sumof Rs. 10
| acs deposited by the respondent with the State Govt. and
also further directed the respondent to deposited sum of
Rs.5 lacs in the Registry of this court and directed the
Regi stry to keep that ampunt in fixed deposit to earn inter-
est thereon subject to adjustnment at the final hearing.
Despite issuance of several notices by the departnent,
the appellant did not cooperate in the estimate of the val ue
of the plant and nmachinery of the distillery and warehouses.
the Conmittee appointed in ternms of the conditions of the

l'i cence, fixed a sumof Rs. 10,53,016.45 as total value
payable to the appellant. Since a sumof Rs. 10 lacs had
already been paid, the appellant is still entitled to the
bal ance ambunt of Rs.53,016. 45.

Sri. R F. Narinman, |earned counsel for the appellant,

in his thorough and anal ytical arguments based on record
made a shift in the stand and now contended that on a  read-
ing of several clauses in the licence Ex. P-2, in particu-
lar, clause 50 enjoins the state to fix the valuation of all
materials |ike buildings, still, machinery, etc. belonging
to the appellant as an outgoing |licensee; should be pur-
chased by the respondent before the expiry of the contract
and commencement of the succeeding contract of the respond-
ent; the Committee appointed by the Excise Department in
this behalf should estimate fair valuation and paynent
thereto be nade to the appellant before taking over posses-
sion and handing over the plant and machinery of the dis-
tillery and the attached warehouses to the respondents as a
condition precedent to dispossess the appellant and start
the operation of the contract by the respondent which admt-
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tedly were not done. This is in contravention of the nmanda-
tory conditions of the licence and the rules. The
484

appel lant, therefore, is entitled to restitution of the
plant and machinery of the distillery and the attached
war ehouses illegally taken possession of by the respondent

and the state. In support thereof he placed strong reliance
in Godhra Electricity Co. Ltd. & Anr. v. State of Gujarat &
Os., [1975] 2 SCR 42. He also referred to us in support of
his contention various docunments. In our view it is not
necessary to dwelve deep into them Sri Ganpule and Sr
Tar kunde, the |earned senior counsel for the State and the
respondent. contended that the appellant was requested twice
to-be present for delivery of the plant and machinery in the
distillery and warehouses to the respondent and due to its
non- cooperati on possession was taken. Even for the assess-
ment of the valuation, before the expiry of the contract.
the appellant was given several notices requesting it to
furni sh the evidence of the value of the plant and machinery
stock in trade, etc., and due to its non-cooperation. the
val uati on could not be made. Prior valuation and paynent are
not condition precedent to work out the licence. The appel-
lant has no right to the restitution after the expiry of the
licence. Sri Tarkunde, in particular, enphasised that the
restitution prayed for becane infructuous on account of the
subsequent events, nanely, pursuant to Decenber 1984 Covt.
policy the respondents established their distillery at U |
jain at their own expenses.

The second period of licencealso expired in 1991. There
was further change in the policy of the Govt., nanely each
District was nade a supply area under a separate licence for
two vyears. Under these circunstances the appellant " is not
entitled to any reliefs. It is also further contended that
the conditions in the licence in Ex. P-2 marked in the High
Court should be read harnoniously. It is clear that prior
fixation of the valuation and the payment of the price is
not a condition precedent. The ratio in Godhra Electricity
Co. Ltd. case is inapplicable to the facts of this case.

The sole question is whether fixation of the price of
the plants and nachinery at U jain and the attached ware-
houses and stock in trade and payment thereof to the appel-
lant is a condition precedent to take possession and deliv-
ery thereof to the respondent on August 28, 1981. At the
outset we may nake it clear that, though Sri Narinman con-
tended that the grant of licence to the respondent was in
gross violation of the conditions of the tender ~as the
respondent did not conply with any of the mandatory condi -
tions stipulated therein and the delivery of the possession
of the distillery in pursuance of the illegal <contract is
without jurisdiction, we decline to go into this question,
though prima facie may be plausible to be countenanced, for
t he
485
reasons that the grant of licence for the period of 1981 to
1986 to the respondent becane final and expired by effl ux of
time. It was also contended by Sri Narinman that the val ua-
tion nmade at Rs. 10,53,0 16.45 was not proper and contrary
to the tender’s conditions which stipulated deposit of a
m nimum of Rs. 19 lacs by the respondent as a condition to
grant licence, and that, therefore, the appellant is enti-
tled to valuation of at least Rs. 19 lacs. W decline to go
into that question also since the relief of wvaluation was
given up in the Hgh Court. It is also clear fromthe record
that the appellant had not cooperated in estimating the
value and the Committee of designated officers, namely the
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Addl . Collector, the District Excise Oficer, Astt. Conm s-
sioner of Excise and Accounts O ficers was conpelled to go
into the question and nmade an assessnment of the wvalue on
January 5, 1984. That val uation was also not questioned in
the wit petition

To find whether it is a condition precedent to fix the
val uation of the plants and machinery of the distillery and
the warehouses and the stock in trade and paynent thereof
before taking over possession and handi ng over the sane to
the incomng licencee, the material clause 50 to be | ooked
into reads thus:

"All the materials like buildings, still,
machi nery, druns, wood fuel, coal, nmmhua
bottling,  machinery, bottles, spices, red

sealing wax, ‘coaltar, pilfer proof seals,
crowmn corks, alongwith alu capsules, etc.
bel onging ~to the outgoing |licensee purchased
for the wuse of distillery and warehouses
attached thereto, shall be valued before the
expiry of theold contract and the conmence-
ment of the new one by a conmmttee appointed
by the Excise Departnment in this behalf. The
conmittee aforesaid shall be appointed by the
Exci se Conmi ssi oner under the previous sanc-
tion’ of = the Governnent (Separate Revenue
Departnent) and it shall consist of five
nmenbers, nanely (1) Collector - or Additiona
Col | ector-convenor, (2) Assistant Conmi ssioner
of Excise of the Division concerned nmenber (3)
Executive Engi-neer - - Techni cal” nenber, (4)
Account s O ficer of t he Exci se
Depart nent - - Menber, and (5) Representative of
the licensee--Menber. If the representative of
the |Ilicensee renains absent in the comittee
at the appointedtinme,~ the remining four
menbers shall begin their work in his  absence

and no objection (of the Ilicensee /in this
respect shall be heard. The val uati on made and
agreed wupon by the Committee shall” be’  sanc-
tioned by the Excise Comm s-

486

sioner with such necessary changes as he deens
fit and in case of difference of _opinion
amongst the nmenbers, the Excise Conmi ssioner
shal | pass orders relating to di sputed valua-
tion. The orders of Excise Conmi ssioner shal
be final and bindi ng upon the licensee.

Note: The wvaluation of  sanctioned
plant at the warehouses nmay be done by a
conmittee consisting of some of the nenbers of
the above referred committee, subject to the
orders of the Excise Conmi ssioner, which shal
be final and binding on the licensee.

Prima facie, if the clause by itself is read in isola-
tion, it would indicate that prior fixation of the val ue and
paynment is a condition precedent. But in our view all the
conditions of the licence, policy of the Act and Rule of the
possessi on, nmanufacture, supply, sale and distribution of
the rectified spirit or denatured spirit or liquor from the
stage of manufacture in Distillery till retail sale to the
consuner be viewed as an integrated whole and the human
behavi our of the outgoing licensee also has to be kept in
view. Any other view would disrupt snoboth transition from
the outgoing to the inconming |icensee; hanpers the continui -
ty of supply and sale of intoxicants and cause collosal |oss
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of public revenue. So |et us consider the rel evant proposi-
tions fromthis background.
Section 13 of the Act requires a |licensee to manufacture
i nt oxi cants:
(a) Licence is required for nmanufacture, etc.
of intoxicants;
(b) No intoxicant shall be manufactured or

col l ected

(f) No person shall induce, keep in his
possession any material............ for the
purpose of manufacture of intoxicants, other
than tari,  except under the authority and

subject to the ternms and conditions of the
licence granted in that behal f.
Section 14 provides that:

(a) ~establish a distillery in which
spirit ~my be manufactured under licence
granted under s. 13 on such conditions as the
Covt. may inmpose......

487

(C ~license on such conditions as the
State Govt. mmy inpose the construction and
wor ki ng of ‘the distillery and brewery;

(c) establish or |Ilicence war ehouses
wherein any intoxicant nay be deposited and
kept. w thout paynent ~of  duty, subject to
paynment of such fee as the State Govt. may
direct.....

Section 17 provides-inter alia that no intoxicant shal

be sold except under the authority and subject to the terns
and conditions of licence granted in that behalf.
Thus it is clear that establishment of adistillery or a
war ehouse; manufacture of intoxicants, spirit (country made
liquor), the possession and distribution and sale 'thereof
are regul ated under the Act.

The Govt. in exercise of its power under s. 62/ of the
Act made rules regulating the control of distilleries and
war ehouses by O ficers of the Excise Departnment, = especially
appointed by the Excise Comm ssioner for -that purpose.
Therefore, any licensee, under the Act and the Rules, be it
incomng or outgoing, should have D-2 and D1 licences  for
establishnent of distillery and warehouses, possession of
raw materials, manufacture of liquor or rectified spirit ~ or
denatured spirit and supply to the retail-vendors of the
area attached to the distillery. Any infraction is an of-
fence.

It is settled |aw by several decisions of (this court
that there is no fundanmental right to a citizen to carry on
trade or business in liquor. The state under its regulatory
power, has power to prohibit absolutely any formof activity
in relation to an intoxicant, its manufacture, possession
i mport and export. No-one can claim as against the state,
the right to carry on trade or business in any intoxicants,
nor the state be conpelled to part with its exclusive right
or privilege of manufacture, sale, storage of liquor. Fur-
ther when the state has decided to part with such right or
privilege to the others, then state can regulate consistent
with the principles of equality enshrined under Art. 14 and
any infraction in this behalf at its pleasure are arbitrary
violating Article 14. Therefore, the exclusive right or
privilege of manufacture, storage, sale, inmport and export
of the liquor through any agency other than the state would
be subject to rigour of Article 14. Vide Har Shankar & Os.
v. Dy. Excise & Taxation Comm ssioner & Ors., [1975] 2 SCR
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254 and State of M P.v. Nandial Jaiswal., [1987] 1 SCR 1.
488

When the state was dealing with the grant of the privi-
| ege of establishing or nmanufacturing intoxicants, rectified
spirit or denatured spirit, spirit (country made liquor) in
a distillery owned or regulated by it, and invites tenders
inthis regard it should conformto the rigour of Art. 14 of
the Constitution. Admttedly, the Iicence of the appellant
expired on March 31, 1981 and thereafter it had no right to
manuf acture and store at distillery in Ujain and distribu-
tion as wholesaler of the country nade Iliquor from the
attached warehouses to the retail vendors within that area
granted to the respondent. But for the stay granted by the
H gh Court the operation of the respondent’s licence was to
begin on April 1,198 1. The outgoing |licensee, the appel-
lant, had to hand it over to the respondent on that date.
The conditions in the licence P-2 postulate of mutual rights
and obligations between the outgoing licensee to sell and
the incom'ng li censee to purchase the plant and machi nery of
the distillery, stock in trade and al so the machinery in the
war ehouse i ncludi ng the apparatus, etc. enunerated in the
conditions either at the price fixed or agreed directly
between the parties or fixed by the coomittee of the desig-
nated officers. In-'case of any difference in the wvaluation
between the menbers, the Conm ssioner of the Excise or the
State Govt. would fix the valuation, which was nmade fi nal
The Committee designated was to be constituted wth prior
approval of the Govt. as per condition 50 to evaluate the
pl ant and machi nery of the distillery and some of them of
t he warehouses. Qutgoing |licensee also is entitled to repre-
sent in the Commttee. On his non-cooperation the rest of
the four nmenbers of the Commttee are enpowered to determ ne
t he val ue.

Clause 23(iii) provides that any dispute relating to
val uation of the sanctioned plant shall be referred to the
State Government and the decision of the State Govt. shal
be final and binding on the parties to the dispute. Cause 2
thereof refers that the |licensee shall made over ‘the said
distillery and warehouses buildings on the termnation of
the licence in as good condition as they were at the com
nmencement hereof excluding reasonable wear and tear. C ause
36(4) provides that any dispute relating to the sale of
spirit or plant by the Iicensee or the valuation of the
plant shall be referred to the State Govt. and the decision
of the State CGovt. shall be final and binding. Cause 39(1)
in particular, nentions that at the commencenent of the term
of this licence, the licensee shall buy all sanctioned pl ant
at the Uj jain distillery including spare parts, furniture,
notor trucks and fittings at a price to be fixed by the
State Governnment. Licensee shall pay the price thereof
within 30 days of the communication. Simlarly, clause 41,
42(1) and clause 44 provide that the incomng |icensee shal
take on | ease al
489
other buildings structures attached to the distillery at
Ujain on such conditions and terns as per Public Wrks

Departnment Manual Vol. Il within a period of one nmonth of
the intimation of the acceptance of the tender. Then cones
cl ause 50 quoted herei nabove. The incoming |icensee shal

make paynment within 30 days fromthe date of conmunication
of the val ue.

Therefore, the courts should adopt realism pragnmatism
practicality and the purpose envi saged under the Act and the
rules in construing the relevant clauses in the licence. The
purpose of the Act the rules made therein is to regulate the
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manuf acture, distribution sale of the intoxicants, rectified
spirit or denatured spirit, liquor, sale to consunmers within

the state of Mdhya Pradesh. It is an on going process
conducted through the licensing system an exclusive privi-
lege of the state through the |licences granted under form
D1 and D-2 in this behalf. The duration of the licence is
fixed one. On expiry of the licence the outgoing |icensee
shal | be bound to handover the distillery plant and nachin-
ery therein, and warehouses attached thereto, the stock in
trade and other apparatus and goods used for the manufac-
ture, storage and distribution. The outgoing contractor is

entitled continue his business activity till the last date
of the licence, nanely March 31, of the ending year. The
succeeding |icensee would take over the business from the
outgoing licensee on April 1 of the year of |icence. Thus

there should be no hiatus between taking over and handing
over the manufacture, possession. storage of the wholesale
busi ness of the spirit (country made liquor) or rectified
spirit or denatured spirit. Under these circunstances it
wi Il well-nigh be inpossible to assess the valuation of the
entire stock in trade or plant and nachinery in the distill-
ery or the warehouses till the last date. In addition the
cooperation of the outgoing licensee is also necessary and
expected as he woul d be i'n possesssion of the records of the
previous purchases of the materials, or plant or rmachinery
if any new additions are nade etc. Unless they are nmade
available, it is not possible to assess the value after
giving due rebate or depreciation, etc. to the incomng
i censee. The human nature and conduct would be such that
the outgoing Ilicensee, being the unsuccessful tenderer
woul d not cooperate in -handing over possessionof the dis-
tillery and stock in trade and woul d approach the Hi gh Court
under Art. 226 of the Constitution as was done in this case.
The inconming licensee has tine of thirty days in case of
stock in trade or three nonthsin the case of plant and
machi nery fromthe date of comunication to himto pay the
value to the outgoing |icensee. Keeping those circunstances
at the back of our mind we decline to adopt |[|exographic
strict construction of clause 50 which

490

would thwart continuity; create hiatus in snmooth  operation
of manufacture, storage, distribution and sales of the
intoxi cants. Moreover, after the assessnent is nade and in
case of any difference of opinion in the valuation or the
outgoing licensee clains higher value the final arbiter
woul d be in some cases like stock in trade, the Commi ssioner
of Excise and in case of plant and machi nery or ~warehouses
the State Govt. After the decision of the Comm ssioner or
the State Governnent, it shall be communicated to the / suc-
ceeding |icensee, who has been given nmaxi mum period of 'three
nonths to nmake paynent to the outgoing licensee. In the
light of the scheme of valuation of the plant and rmachinery
of the distillery, or the apparatus in the warehouses and
the stock in trade, we hold that strict construction would
lead to innunerable conplications and | oss of public reve-
nue. W are inclined to hold that before the expiry of the
licence, if the outgoing licensee cooperates, the value can
be fixed with consensus, paynent should al so be made within
the time stipulated. In all other cases it could be done
even after the expiry of the stipulated period. In that
perspective we have no hesitation to hold that prior valua-
tion of plant and nmachinery in the distillery, stock in
trade therein or the value of the machinery in the ware-
houses and stock of the liquor stored therein and paynent
thereof before taking possession and handing them over to
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the incomng |licensee is not a nandatory, nor a condition
precedent. Therefore, taking over possession fromthe appel -
[ant on August 28, 1981 and handing over the plant and
machi nery, etc. to the respondent is not illegal

Undoubtedly this court, in Godhra Electricity case held
that it is mandatory that a person who is deprived of his
property, before its taking over, the value should be esti-
mated and the paynent nade or else it is illegal. But the
rati o would be considered in the light of the setting there-
in. The licence granted under s. 6 of the Indian Electricity
Act. 1910 as anmended in 1959 to produce electrical energy
was acquired by the Electricity Board. Section 6(6) provides
that where a notice exercising the option of purchasing the

undert aki ng has been served upon the licence, the |icensee
shal | deliver the undertaking to the State Electricity Board
on expiry of the relevant period referred to ins. 6(1). In

that case the constitutional validity of s. 6(6) was ques-
tioned which di d not provide for paynment before taking over
of the undertaking as offending Article 19(1)(f) and (g) and
Art. 14 of the constitution. Wile considering the constitu-
tional wvalidity of s. 6(6) this court held that valuation
and payment is a condition precedent since the Act did not
envi sage any paynment of interest subsequent thereto. Accord-
ingly this court directed redelivery of the undertaking
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to the licensee subject to follow the procedure as per |aw
laid down therein. In this case adnittedly the conditions of
licence are not questioned, but expressly given up in the
H gh Court. Even before us the validity of the valuation has
not been questioned. |t cannot cut the branch on which the
appellant sits to assail the constitutional validity of the
conditions of the licence. Accordingly we have no hesitation
to hold that the appellant is not entitled to the 'restitu-
tion of the plant and machinery of the distillery at, Ujain
and the attached warehouses.

The appel | ant though clained that the value of the plant
and machi nery was too |low, contrary 'to the specification in
this behalf in tender condition and though we decline to go
into the question, the appellant appeared to have snarted
under apprehension that it had to face the plea of _acquies-
cence, if it were to cooperate earlier. So it is open to the
appellant to nmke a representation to the Govt. and  any
officer not below a Secretary preferably of the concerned
Departnment would go into the matter and deci de the value  as
per the material on record. It is open to the appellant to

place all its material. It is also open to the respondent to
place its material and the authority would consider after
giving an opportunity of hearing through counsel, if asked

for, and decide the value accordingly. As regards deposit
now nade in the Registry of this Court, the Registry is
directed to nake paynent of a sum of Rs.53,016.45 and inter-
est accrued thereon to the appellant and the bal ance ' ‘anmount
and the interest accrued on the residual to the respondent
and the respondent’s liability would be subject to the
decision by the Secretary as indicated in the judgnent. The
appeal is accordingly allowed to the above extent and since
the appellant substantially failed there would be no order
as to costs.

Y. L. Appeal partly
al | owed.
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