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ACT:

St at e Monopol y- Kendu Leaves- Appoi nt nent of agent s-Agreenent
with agents-Validity of-Article 19 (6) (ii)-Scope and effect
of-Rule 7 (5)-Validity of Act and ss. 3, 4, 8,-Orissa Kendu
Leaves (Control of Trade) Act, 1961 (Orissa 28 of 1961), ss.
3, 4, 8-Constitution of India, Arts. 19 (1) (f) and (g), 19

(6).

HEADNOTE
Prior to 1961, the petitioner used to carry on extensive
trade in the sale of Kendu | eaves. In 1962, the State  of

Orissa acquired a nmonopoly in the trade of Kendu | eaves and
put restrictions on the fundanmental rights of t he
petitioner. Three notifications were issued by the State on
January 8, 1962, January 25, 1962 and March 10, 1962 for
that purpose. In his petition under Art. 32, the petitioner
challenged the validity of the notifications and also the
validity of the whole Act, particularly ss. 3 and 4, on the
ground that they violated Art. 19 (1) (f) and (gQ). The
petitioner prayed for a declaration that the whole act was
ultra vires and also an order restraining the State from
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giving effect to the notification and the Act,

Hel d, that the Oissa Kendu Leaves (Control of Trade) Act,
1961, is a valid piece of |egislation. The creation of
State nonopoly in Kendu Leaves is within the scope of Art.
19 (6) of the Constitution as amended by the constitution
(First anmendment) Act, 195 1. ,A law creating a State
nonopoly in the narrow and limted sense is valid under the

latter part of Art. 19 (6). |If it indirectly inpinges on
any other right, its validity cannot be challenged on that
ground. If the said law contains ot her i nci denta

provi sions which are not essential and do not constitute an
integral part of the nobnopoly created by it, the validity of
those provisions has to be tested under the first part of
Art. 19 (6). If they directly inpinge on any other
fundanental right granted by Art. 19 (1), the wvalidity of
the said clauses has tobe tested by reference to the
correspondi ng cl auses of "Art. 19.

692

The essential attributes of the | aw creating a nmonopoly wl|
vary with the nature of the trade or business in which the
nonopoly is created. They will depend upon the nature of
the comodity, the nature of comrerce in which it is
i nvol ved and several other circumnstances.

A law relating to State nonopoly in_ respect of road
transport or air transport would not normally infringe the
citizen's fundanental right wunder Art. 19 ’'(1) (f).
Li kewi se, a State nonopoly to manufacture steel, arnanents,
transport vehicles ‘'or railway engines and coaches can be
provided for by |law and that woul d not normally inpinge on
Art. 19 (1) (f). However,~ if the law creating such
nonopol i es nmakes incidental provisions directly inpinging on
the citizens' right under Art. 19 (1) (f), the case would be
different.

Havi ng regard to the schenme of the State nonopoly envisaged
by the Act, s. 4 cannot be said to be such an essential part
of the said nonopoly as to fall within the expression "law
relating to" under Art. 19 (6). The validity of s. 4 has to
be tested in the light of the first part of Art. 19 (6) so
far as the petitioner’s rights under Art. 19 (1) (g) are
concerned and under Art. 19 (5) so far as his rights under
Art. 19 (1) (f) are concerned, So tested, the restrictions
regarding the fixation of prices prescribed by s. 4 are
reasonable and in the interest of the general public both
under Art. 19 (5) and Art. 19 (6). Hence s. 4 is valid.
Section 3 of the Act is also not open to. any- challenge.
This section allows either the Governnent or an officer of
the Governnent authorised in that behalf or . an agent in
respect of the wunit in which the | eaves havel grown, to
purchase or transport Kendu | eaves. The Court was satisfied
that the two categories of persons specified in cls.”(b) and
(c) are intended to work as agents of the Governnent and al
their actions and dealings in pursuance of the provisions of
the Act would be actions and dealings on behalf of the
Government and for the benefit of the Government. If s.. 3
is wvalid, s. 8 which authorises the appointnent of agents,
must al so be held valid.

When the State carries on any trade, business or industry it
must inevitably carry it on either departnentally or through
its officers appointed for that purpose. 1In the very nature
of things, the State cannot function w thout the help of its
servants or enployees and that inevitably introduces the
concept of agency in a narrow and |linited sense. There are
sonme trades or businesses in which it nay be inexpedient to
undertake the work of trade or business departnentally or
with the assistance
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of State servants. in such cases, it is open to the State to
enpl oy the services of agents, provided the agents work on
behal f of the State and not for thensel ves.

Rule 7 (5) provides that on appointnment as agent the person
appoi nted shall execute an agreenent in such form as
Government nmay direct. This rule is bad because it |eaves
it to the sweet will and pleasure of the officer concerned
to fix any terns and conditions on an ad hoc basis. This is
beyond the conpetence of the State Government. The terms
and conditions of the agreenent must be prescribed by rules.
VWen the agreenment actually made in this case is considered,
it | eaves no room for doubt that the person appointed under
the agreenment to work the nonopoly of the State is not an
agent in the strict and narrow sense of the term con
templated by Art. 19 (6) (ii). The agent appointed under
this agreement seenms to carry on the trade substantially on
his own account: |f he makes any profit after paying the
amount 'specified inthe contract, that profit is his. |If he
incurs ~any loss, that loss is his. He is not nade
accountable to tile State Government and t he State
CGovernment is not responsible for his actions. It is
i npossible to hold that the agreenent is consistent with the
terns of s. 3 of the Act.” Hence, the agreement is invalid.
The State Governnment cannot inplenment the provisions of the
Act with the assistance of agents appointed under the said
i nval i d agreenent.

Motilal v. The Government of the State of U P. I.L.R 9511
All. 269 A. K Copalan v. Stateof Madras, [1950] S.C. R
88, Ram Singh v. The State of Delhi, [1951] S. C. R 451
Express Newspapers (P) Ltd. v. Union of India, [1959] S.C.
R 12, State of Bonbay v. R M D. Chanmarbaugwal a, [1957] S.
C R 874. Ex parts Bright in Resmith, [1879] 10 L R  Ch.
D. 566 and Weiner Harris, [1910] 1 K B. 285, referred to.
Saghir Ahmed v. State of U P. r[9551]1 S. C R | 707,
Par bhani Transport Co-operative Society- Ltd v. The Regi ona
Transport Authority, Aurangabad, [1960] 3 S. C R 177, Dosa
Sat yanar ayanamurty v. The Andhra Pradesh State Road
Transport Corporation, [1961] 1.S. C R 642 and 'H C
Nar ayanappa v. State of Mysore, [1960] 3 S.- C. R 742,
relied upon.

JUDGVENT:

ORI G NAL JURI SDICTION : Petition No. 73 of 1962.

Petition wunder Art. 32 of the Constitution of ~India for
enf orcenent of Fundanental Rights.
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G S. Pathak and C. P. Lal, for the petitioner

M C. Setal vad, Attorney-General of India, D nabandhu Sahu

Advocat e- General for the State of Orissa, C. B. Agarwala, R

H. Dhebar, and R N. Sachthey, for respondent No. 1.

1962. Decenmber 5. The judgnent of the Court was delivered
by

GAJFNDRAGADKAR, J.-In challenging the validity of the Orissa
Kendu Leaves (Control of Trade) Act, 1961 (No. 28 of 1961)
(hereinafter called the Act), this petition under Art. 32 of
the Constitution raises an inmportant question about the
scope and effect of the provisions of Art. 19 (6). The
petitioner Akadasi Pradhan owns about 130 acres of land in
vill age Bettagada, Sub-division Rairakhel in the District of
Sanbal pur, and in about 80 acres of the said land lie grows
Kendu |eaves. Kendu |eaves are used in the manufacture of
Bidis; and so, prior to 1961, the petitioner used to carry
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on extensive trade in the sale of Kendu |[eaves by
transporting them to various places in and outside the
Di strict of Sanbal pur. But since the Act was passed in 1961
and it cane into force on the 3rd of January, 1962, the
State has acquired a nmonopoly in the trade of Kendu | eaves,,
and that has put severe restrictions on the fundanenta
rights of the petitioner under Articles 19 (1) (f) and (gQ).
That, in substance., is the basis of the present petition
The petition alleges that, in substance, the Act creates a
nmonopoly in favour of certain individuals described as
Agents by the rel evant provisions of the Act., and in that
sense, it is a colourable piece of legislation. Under the
rel evant provisions of the Act., three notifications have
been issued, and the validity of these notifications is also
chal | enged by the petition. The  first notification
publ i shed on the 8th of January, 1962 under section 5 of the
Act, gives a schedule of the Districts, the number of units
69

in which the districts are divided and the local area
covered. by the said units. ~The District of Sanbal pur in
which the petitioner resides has been divided into five
units and the petitioner’s lands fall under units 2 and 5.
On  January 10, 1962, applications were called from persons
who desired to be appointed as Agents of the CGovernment of
Oissa for purchase of and trade in Kendu | eaves, and the
notification by which these applications were called for
made it clear that the Governnent reserved to itself the
right to, reject any or all applications in respect of any
unit w thout assigning any reason what soever. = Then fol |l owed
the notification of the 25th January, 1962, which prescribed
the price for the Kendu | eaves @50 | eaves per naya pai sa.
This notification stated that the said price had been fixed
by the State Governnent in consultation with the Advisory
Committee appointed under s. 4 of the Act The | ast
notification to which reference nust be made is t he
notification which was issued on March 10, 1962, naking
certain corrections in the units of the |ocal areas notified
by the notification of the January 8, 1962. The validity of
these notifications is challenged by the petitioner on the
ground that the relevant provisions under which the said
notifications are issued are invalid, and also on the
general ground that the Act in its entirety is ultra vires.
The petition has averred that sections 3, 5, 6 and 16 of the
Act are invalid because they contravene Art. 14, but this
part of the case has not been argued before us. The” main
attack has been directed generally against the validity of
the whole Act and sections 3 and 4 in particular on the
ground that they violate Art. 19 (1) (f) and (Q). The
relief claimed by the petitioner is that this  Court’ nmay
declare that the whole Act is ultra vires and restrain
respondent No. 1, the State of Orissa, from giving effect
either to the provisions of the inpugned notifications or to
the provisions of the inmpugned Act.
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The chal l enge nade by the petitioner to the validity of the
Act and the relevant notifications is net by respondent No.
1 minly on the ground that the Oissa Legislature was
conpetent to pass the Act and that its provisions do not
contravene Art. 19 (1) (f) or (g). It is urged that wunder
Art. 19 (6), the State Legislature is enpowered to create a
State nonopoly in any or business and a nonopoly thus
created cannot be successfully chall enged either under Art.
19(1) (f) or under Art. 19 (1) (g). In support of its case
that the prices fixed under the Act and the scheme of
enforcing the State nonopoly adopted by the Act are
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reasonabl e, respondent No.1l has referred to the previous
legislative history in respect of Kendu |eaves, and has
pointed out that the Act was passed in pursuance of the
recomendat i ons made by a Taxation Enquiry Conmittee
appoi nted by the State Government in 1959. Besides, it has
enphasi sed that 75% of the Kendu | eaves produced in the
State of Oissa grow in Governnment |ands, and the nonopoly
created by the Act affects only 25% of the total produce of
Kendu leaves in the State. The affidavit filed by
respondent No.1 also shows that the price fixed in
consultation with the Advisory Committee is fair and
reasonable and would leave a fair margin of profit to the
grower of kendu |leaves. It is on these rival contentions
that the validity of the Act as well as the notifications
has to be considered inthe present petition

Before referring, to the relevant provisions of the Act, it
woul d be relevant to refer to the |egislative background in
respect of Kendu 'l eaves. 1In 1949, the Government of Orissa

had passed an order in exercise of its powers conferred on
it by  subsection (1) of s. 3 of the Oissa Essentia
Articles Control and Requisitioning (Tenporary Powers) Act
697

1947. This Oder was called the Oissa Kendu Leaves
(Control and Distribution) Oder, 1949. " The broad schene of
this Oder was that the area in the State was divided into
units, and licences were issued to persons who were entitled
to trade in Kendu | eaves. The District Magistrate fixed the
mnimm rate fromtine to tinme and the Order provided that

the |I|icensees were bound to purchase Kendu | eaves from the
pl uckers or owners of private trees and forests at rates not
bel ow t he m ni num prescribed. —In other words, the trade of

Kendu | eaves was entrusted to the |icensees who were under
an obligation to purchase Kendu | eaves offered to ‘them at
prices not bel ow the ni ni mum prescribed by the O der.

This Order was followed by the Oissa Kendu Leaves Contro

Order, 1960, passed under the sane provision of the Oissa
Act of 1947. The licensees were continued under thi's O der,
but sone other provisions were nade, such as the appoi nt nent
of a Committee for each District to fix the mininmum /price.
In other words, the licensing systemcontinued even under
this latter Order.

It appears that when there was a change in the CGovernnent of
Orissa, the nonopoly created in favour of the |icensees was
changed over to controlled conpetition, and when t he
Congress Governnent, canme back to power, it was faced with
the problemthat the controlled conpetition introduced by
its predecessor had led to a loss in Governnent revenue.
That is why, in pursuance of the recomendati ons made by the
Taxation Enquiry Commttee, the present Act has been passed
with the object of creating a State nmonopoly in the trade of
Kendu |leaves. It would thus- be seen that though -the Act
creates a State monopoly in the trade of Kendu |eaves, a
kind of nonopoly in favour of the licensees had been in
operation in the State since 1949,
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except for a short period when the experinent of controlled
conpetition was tried by the Coalition Government which was
then in power.

Let us now exam ne the broad features of the Act. The Act
consists of 20 sections, and as its preanble indicates, it
was passed because the Legislature thought that it was
expedi ent to provide for regulation of trade in Kendu | eaves
by creation of State nmonopoly in such trade. Section 2 of
the Act defines "agent" as neani ng an agent appointed under
section 8, and "'unit" as a unit constituted under section




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 20

5; "'grower of Kendu | eaves" neans any person who owns | ands
on which Kendu plants grow or who is in possession of such
ands under a |lease or otherwise; and ""permt" neans a
permt issued under section 3. Section 3(1) provides that no
person other than (a) the Governnent; (b) an officer of
CGovernment authorised in that behalf; or (c) an agent in
respect of the unit in which the | eaves have grown; shal
purchase or transport Kendu leaves. It is thus clear that
by inposing restrictions on the purchase or transport of
Kendu | eaves, section 3 has created a nonopoly. There are
two explanations to s. 3(1) and two sub-sections to the said
section, but it is unnecessary to refer to them Section 4
deals with the fixation of sale price. Section 4(1) Ilays
down that the price at which Kendu | eaves shall be purchased
shall be fixed by the State CGovernment after consultation
with the Advisory Conmittee constituted under s. 4(2).
After the price isthus fixed, it has to be published in the
Gazette in the manner prescribed not later than the 31st day
of January and after it is published, the price would
prevail" for the whole of the year and shall not be altered
during that —period. The proviso to s. 4(1) permts
different prices to be fixed for different wunits, having
regard to the five factors specified in clauses (a) to (e).
Clause (a) has reference to the prices fixed under any |aw
during the preceding three

699
years in respect of the area in question; cl. (b) refers to
the quality of the leaves grown in the unit; cl. (c) to the
transport facilities available in the unit; cl. (d) to the
cost of transport; and cl. (e) to the general |evel of wages
for unskilled | abour prevalent in the unit. Section 4(2)
provides that the Advisory committee to be constituted by
the Government shall consist of not less than six menbers as
will be notified fromtinme to time; and the proviso to it
| ays down that not nore than one-third of such nenbers shal
be from ampbngst persons who are growers of Kendu /| eaves.
Under sub-section (3), it is provided that it shall be the
duty of the Conmittee to advise Governnment on such matters
as may be referred to it by Government; and sub-section (4)
prescribes that the business of the Comrmittee shall be
conducted in such manner and the menbers shall be entitled
to such allowances, if any, as may be prescribed. Section 5
allows the constitution of units-, and s. 6 provides for the
opening of depots, publication of price |ist and the hours
of business etc. Section 7(1) inposes an obligation on the
CGovernment and the authorised officer or agent to purchase
Kendu |eaves offered at the price fixed under s. 4 in the
manner specified by it; under the proviso, optionis left to
the Governnent or any officer or agent not to purchase any
| eaves which in their opinion are not fit for the purpose of
manuf acture of bidis. Section 7(2) provides for arenedy to
a person aggrieved by the refusal of the Governnent to
purchase the Kendu | eaves. Section 7(3) deals wth ‘cases
where |eaves offered are suspected to be |eaves from the
Government forests and it |ays down the manner in which such
a case should be dealt with. Section 8 deals wth the
appoi ntnent of agents in respect of different units and it
all ows one person to be appointed for nore than one wunit.
Under s. 9, every grower of Kendu | eaves has to get hinself
registered in the prescribed manner if the quantity of
| eaves grown by himduring the year is likely to exceed ten
standard maunds. Section 10

700

aut hori ses the Governnment or its officer or agent to sell or
ot herwi se dispose of Kendu |eaves purchased by them
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Section 11 provides for the application of net profits which
the State Governnment may nake as a result of the operation
of this Act; this profit has to be divided between the
different Samitis and Gram Panchayats as prescribed by the
said section. Section 12 deals with del egation of powers;
s. 13 confers power of entry, search and seizure; s. 14
deals with penalty; s. 15 deals with offences and s. 16
nakes the of fences cogni zabl e; Section 17 makes savings in
respect of acts done in good faith; by section 18,
CGovernment is given power to make rules; by section 19, the
Oissa Essential Articles Control and Requi si ti oni ng
(Tenporary Powers) Act, 1955 is repealed in so far as it
relates to kendu | eaves; and s. 20 gives the power to the
State Government to renove doubts and difficulties. These
are the broad features of the Act.

The first contention whi ch-has been raised by M. Pathak on
behalf of the petitioner is that the creation of State
nmonopoly in respect of the trade of purchase of kendu | eaves
contravenes the petitioner’s fundanental rights under Art.
19(1) (f)and (g).  There has been sone controversy before us
as to whether the petitioner can clairmany fundamental right
under Art. 19(1) (9)- The |learned Attorney CGenera
contended that the petitioner is merely a grower of kendu
| eaves and as such, though he may be entitled to say that
the restrictions /inposed by the Act affect his right to
di spose of his property under article 19(1) (f), he cannot
claimto be a person whose occupation, trade or business has
been affected. For the purpose of the present petition, we
have, however, decided to proceed on the basis that the
petitioner is entitled to challenge the validity of the Act
both under Art. 19 (1) (f) and Art. 19(1) (g) ; and that
nakes it necessary to examine the argunent raised by M.
Pat hak that the creation of the State

701

nmonopol y contravenes Art. 19 (1) (g).

M. Pathak suggests that the effect of the anendnent made by
the Constitution (first Amendnent) Act, 1951 in Art. 19(6)
is not to exenmpt the law passed for «creating a / stage
nonopoly from application of the rule prescribed by the of
Art. 19(6). In other words he suggests effect ~of the
amendnment is nerely to enable legislature to pass a law
creating a state nonopoly the first part that the the State

but that does not nmean that the said laww |l still not have
to be justified on the ground that the restrictions inposed
by it are reasonable and are in the .interest of the

gener al public. On the other hand, the | earned Attorney-
CGeneral contends that the object of the anendment was to put
the nonopoly | aws beyond the pale of challenge 'under . Art.

19(1) (f ) and (g). It would thus be noticed that the two
rival contentions take two extrene posi tions. The
petitioner’s argunent is that the nonopoly law has. to be
tested in the Ilight of Art. 19(6) : if the test is

satisfied, then the contravention of Art. 19(1) (g) wll not
invalidate the law. On the other hand, the State contends
that the nonopoly | aw nmust be deened to be valid in all its
aspects because that was the very purpose of naking the
amendnment in Art. 19(6).

Bef ore proceeding to exanmine the nerits of t hese
contentions, it is relevant to recall the genesis of the
amendment introduced by the Constitution (First Anendnent)
Act, 1951. Soon after the Constitution came into force, the
i mpact of socio-econonic |egislation, passed by t he
legislature in the country in pursuance of their welfare
policies, on the fundamental rights of the <citizens in
respect of property cane to be exam ned by Courts, and the




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 8 of 20
Articles on which the citizens relied were 19(1) (f) and (g)

and 31 respectively. 1In regard to State nonopolies, there

never was any doubt that as a
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result of Entry 21 in List IIl both the State and the Union

Legi slatures were conpetent to pass laws in regard to
commercial and industrial nonopolies, conbines and trusts.-
so that the legislative conpetence of the Legislatures to
create nonopolies by |legislation could not be questioned.
But the validity of such legislation came to be challenged
on the ground that it contravened the citizen s rights under
Art. 19(1) (f) and (g). As a typical case on the point, we
may refer to the decision of the Allahabad H gh Court in
Moti Lal v. The CGovernnent of the State of Utar Pradesh
(1). The result of this decision was that a nmonopoly of
transport sought to be created by the U P. GCovernment in
favour of the State operated Bus Service, known as the
Gover nnent, Roadways, was struck down as wunconstitutional
because it was held that such a nonopoly totally deprived
the citizens of their rights under Art. 19(1) (g9). As a
result of this decision it was realised by the Legislature
that the legislative conpetence to create nonopolies would
not necessarily make nmonopoly laws valid if they contravened
Art. 19(1). That is why Art. 19(6) came to be anended.
Incidentally, it may be of interest to note that about the
sanme tinme, the inpact of legislative enactnments in regard to
acqui sition of property on the citizens’ fundanental rights
to property wunder Art. 19(1) (f) also came for judicia
review and the decisions of Courts in respect of the
acquisition laws in turn led to the amendnent of Art. 31 on
t wo occasions; firstly, when the Constitution (First
Amendnent) Act was passed in 1951 and secondly, when the
Constitution (Fourth Anendnment) Act was passed in 1955.
Article 19(6) as anended reads thus
"Not hing in sub-clause (g) of the said clause
shal | affect the operation of any existing | aw
in so far as it inposes, or prevent the State
(1) I.L.R (1951) 1 All. 269.
703
from nmaking any | aw i nposing in-the interests
of the general public, reasonable restrictions
on the exercise of the right conferred by the
sai d sub-clause, and, in particular nothing in
the said sub-clause shall affect the operation
of any existing lawin so far as it relates
to, or prevent the State from making-any |aw
rel ating to,
(1) the professional or technical qualifica-
tions necessary for practising any . profession
or carrying on any occupation, trade or
busi ness, or
(ii) the <carrying on by the State or by
corporation owned or controlled by the ' State,
of any trade, business, industry or service,
whet her to the exclusion, conplete or partial
of citizens or otherw se."
It would be noticed that the amendnent provides, inter alia,
that nothing contained in Art. 19(1) (g) will prevent the
State frommaking any law relating to the carrying on by the
State of any trade, business, industry or service, whether
to the exclusion, conplete or partial, of «citizens or
otherwise ; and this clearly neans that the State may nake a
law in respect of any trade, business, industry or service
wher eby conplete nonopoly could be created by whi ch
"Citizens are wholly excluded from the trade, business,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 20

industry or service in question; or a law nmmy be passed
whereby citizens are partially excluded from such trade,

busi ness, industry or service ; and a lawrelating to the
carrying on of the business either to the conplete or
partial exclusion of citizens will not be affected because

it contravenes Art. 19 (1) (g). The question which arises
for our decisionis : what exactly is the scope and effect
of this provision *?

704

In attenpting to construe Art. 19(6), it nust be borne in
m nd that a literal construction nay not be quite
appropri ate. The task of construi ng i mport ant

Constitutional provisions like Art. 19(6) cannot always be
acconpl i shed by treating the said problemas a nete exercise
in grammar. In interpreting such a provision, it s
essential to bear in mnd the political or the econonic
phi | osophy underlying the pro. wvisions in question, and that
woul d necessarily involve the adoption of a liberal and not
a literal 'and mechani cal approach to the problem Wth the
rise of the philosophy of Socialism the doctrine of State
owner shi p-has been often di'scussed by political and economc
t hi nkers. Broadly speaking this discussion discloses a
difference in approach. To the socialist, nationalisation
or State ownership is-~a matter of " principle and its
justification is the general notion of social welfare. To
the rationalist, nationalisation or State ownership is a
matter of expedi ency dom nated by consi derations of economc
efficiency and increased output of production.  This latter
view supported nationalisation only when it appeared clear
t hat State ownership  would be nore efficient, nor e
economni cal and nore productive. The former approach was not
very much influenced by these considerations, and treated it

a matter of principle that all inportant and nati on-buil ding
industries should conme under State control. The " first
approach is doctrinaire, while the second is pragmatic. The
first proceeds on the general ground that all nationa

weal th and neans of producing it should cone under /nationa
control, whilst the second supports nationalisation only on
grounds of efficiency and i ncreased out put.
The anendnment nmade by the Legislature in Art. 19 (6) shows
that according to the Legislature, alawrelating to the
creation of State nonopoly should be presumed to be in - the
interests of the general public. Art. 19 (6) (ii) clearly
shows t hat
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there is no limt placed on the power of the State in
respect of the creation of State nonopoly. The width of the
power conferred on the State can be easily assessed if we
ook at the words used in the clauses which cover trade,
busi ness, industry or service. It is true that the /'State
nay, accordi ng to the exigencies of the case and
consistently with the requirenents of any trade, business,
i ndustry or service, exclude the Citizens either wholly or
partially. In other words, the theory underlying the
amendment in so far as it relates to the concept of State
nonopoly, does not appear to be based on the pragmatic
approach, but on the doctrinaire approach which socialism
accepts. That is why we feel no difficulty in rejecting M.
Pat hak’ s argunent that the creation of a State nobnopoly mnust
be justified by showing that the restrictions inposed by it
are reasonable and are in the interests of the genera
public. In our opinion, the amendnent <clearly indicates
that State nonopoly in respect of any trade or business nust
be presuned to be reasonable and in the interests of genera
public, so far as Art. 19(1) (g) is concerned.
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The anendnent nmade in Art. 19 (6) shows that it is open to
the State to nake laws for creating State nonopolies, either
partial or conplete, in respect of any trade, business,
i ndustry or service. The State may enter trade as a
nmonopol i st either for admnistrative reasons, or wth the
object of mtigating the evils flowing fromconpetition, or
with a viewto regulate prices, or inprove the quality of
goods, or even for the purpose of making profits in order to
enrich the State exchequer. The Constitution-makers had
apparently assunmed that the State nonopolies or schenmes of
nationalisation would fall under, and be protected by Art.
If) (6) as it originally stood; but when judicial decisions

rendered the said assunption invalid, it was t hought
necessary to clarify the intention of the Constitution by
maki ng
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the anendnent. It is because the anendnent was thus nade

for purposes of clarification that it begins with the words
"in particular" These words indicate that restrictions
i nposed on the fundanental rights guaranteed by Art. 19 (1)
(g) which are reasonable and which are in the interests of
the general public, are saved by Art. 19(6) as it originally
stood; the subject-matter covered by the said provision
being justiciable, and the amendnent adds that the State
nonopol i es or nationalisation Schemes  which nay be
i ntroduced by legislation, are an illustration of reasonable
restrictions inposed in the interests of the general public
and nust be treated as such. That is why the question about
the wvalidity of the |laws covered by the anmendnment is no
longer left to be tried in Courts. This brings out the
doctrinaire approach adopted by the amendnent in respect of
a State nonopoly as such

Thi s concl usion, however, still _leaves two sonewhat
difficult questions to be decided; what does "a |law rel ating
to" a nmonopoly used in the amendnment nean ? And what is the
effect of the amendnent on the other provisions of Art. 19
(1) ? The Attorney-General contends that the effect of the
amendnment is that whenever any law is passed creating a
State nonopoly, it wll not have to stand the test of
reasonabl eness prescribed by the first part of Art. 19(6)
and its reasonabl eness or validity cannot be examined under
any other provision of Art. 19 (1). Taking the present Act,
he wurges that if the State nonopoly is protected by the
amendment of Art. 19 (6), all the relevant provisions made
by the Act in giving effect to the said nonopoly are also
equally protected and the petitioners cannot be heard to
challenge their validity on any ground. What is~ protected
by the amendment nust be held to be constitutionally valid

wi t hout being tested by any other provisions of Art. (1).
That, in substance, is the position taken by the | earned
At t or ney- Gener al
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In dealing with the question about the precise denotation of
the clause ""a lawrelating to"', it is necessary to bear in
mnd that this clause occurs in Art. 19(6) which is, in_ a

sense, an exception to the main provision of Art. 19(1)(g).
Laws protected by Art. 19 (6) are regarded as valid even
Though they inpinge upon the fundamental right guaranteed
under Art. 19(1)(9). That is the effect of the schene
contained in Art. 19(1) read with clauses (2) to (6) of the
said Article. That being so, it would be unreasonable to
pl ace upon the relevant clause an unduly wide and |ibera
construction. "Alawrelating to" a State nonopoly cannot,
in the context, include all the provisions contained in the
sai d | aw whet her they have direct relation wth t he
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creation of the nmonopoly or not. In our opinion, the
sai d expression should be construed to nean the |aw rel ating
to the nmonopoly in its absolutely essential features. If a

law is passed creating a State monopoly, the Court should
enquire what are the provisions of the said law which are
basically and essentially necessary for creating the State
nonopol y. It is only those essential and basic provisions
which are protected by the latter part of art. 19(6). | f
there are other provisions nade by the Act which are subsi -
diary incidental or helpful to the operation of t he

nmonopoly, they do not fall wunder the said part and
their--validity nust be judged under the first part of Art.
19(6). In other words, the effect of the amendnent nade in

Art. 19(6) is to protect the lawrelating to the creation of
nonopoly and that nmeans that it is only the provisions of
the Iaw which are integrally and essentially connected wth
the, creation of the nonopoly that are protected. The rest
of the provisions which may by incidental do not fall wunder
the latter part of "Art. 19(6) and would inevitably have to
satisfy thetest of the first part of Art. (19)(6).

The next question to consider is: what is the
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effect of the anendment on the other fundanental rights
guaranteed by Art. 19(1) ? It is likely that a law creating
a State nonopoly’ nay in sone cases, affect a citizens
rights wunder Art. 19(1)(f) because such a llaw nmay inpinge
upon the citizens' right to dispose of property. Is the
| earned Attorney-General right when he contends that |aws
protected by the latter part of Art. 19(6) cannot be tested
in the light of the other fundanental rights guaranteed by
Art. 19(1) ? The answer to this question woul d depend upon
the nature of the law under scrutiny.  There is no doubt
that the several rights guaranteed by the 7 sub-clauses of
Art. 19(1) are separate and distinct fundamental rights and
they can be regulated only if the provisions contained in
clauses (2) to (6) are respectively satisfied. But in
dealing with the question as to the effect of a |aw which
seeks to regulate the fundanmental right guaranteed by Art.
19(1)(g) on the citizen's right guaranteed by Art. 19(1)(f),
it will be necessary to distinguish between the direct
purpose of the Act and its indirect or_ incidental effect.
If the legislation seeks directly to control the citizens’
right tinder Art. 19(1) (g), its validity has to be tested
in the light of the provisions contained in Art. 19(6), —and
if such a legislation, as for instance, a law creating a
State nmonopoly, indirectly or incidentally affects a
citizen' s right under any other clause of Art. 19(1) as for
instance, Art. 19(1)(f), that wll not introduce any
infirmty in the Act itself. As was observed by Kania, C.
J. I., in A K Copalan v. The State of Madras (1), if there
is alegislation directly attenpting to control a “citizen's
freedom of speech or expression, or his right to assenble
peaceably and without arms etc., the question whether  that
| egislation is saved by the relevant clause of Art. 19 wll
ari se. If however, the legislationis not directly in
respect of any of these Subjects, but as a result of the
operation of other legislation, for instance, for punitive
or preventive detention, his right under any of these

(1) [21950] S.C.R 88, 101.
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sub-cl auses is abridged, the question of the application of
Art. 19 does not 'arise. The true approach is only to
consi der the directness of the | egislation and not what will
be the result of the detention otherwi se valid. On the node
of the detenue’s life.
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These observations were subsequently adopted by Patanjal

Sastri, J., in Ram Singh. v. The State of Del hi (1) who added
that in Gopalan's case the npjority viewwas that a |aw
whi ch authorises deprivation of personal liberty did not
fall within the purview of Art. 19 and its validity was not
to be judged by the criteria indicated in that Article but
depended on its conpliance with the requirenents of Articles

21 and 22, and since s. 3 satisfied those requirenments, it
was constitutional
The same view has been accepted by this Court ,in Express

Newspapers (Private) Ltd. v. The Union of India(2 ) as well
as in The State of Bonbay v. R M D. Chanarbaugwal a. (3)
Therefore, in dealing with the attack against the validity
of a law creating state nmonopoly on the ground that its
provi si ons i npi nge uponthe other fundanental rights guaran-
teed by Art. 19 (1), it would be necessary to decide what

is the purpose of the Act and its direct effect. If thé
direct effect of 'the Act is to inpinge upon any other right
guaranteed by Art. 19 (1), its validity will have to be

tested in the Iight of the corresponding clauses in Art. 19;
if the effect on the said right is indirect or renote, then
it’s validity cannot be successfully chall enged.

It will be recalledthat clause (6) is correlated to the
fundanental right guaranteed under Art. 19 (1) (g) as other
clauses are co-related to the other fundanental rights
guaranteed by Art. 19 (1) (a) to (f), and so, the protection
afforded by the @said clause. wouldbe available to the
i mpugned statute only in resisting the contention that it
viol ates the

(1) [1951] S.C.R 451, 456. (2) [1959] S.C.R 12, 128-130,
(3)[1957] S.C. R 874, 927,
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fundanental right guaranteed under Art. 19 (1) (g).  If the
statut e, in substance, affects  any other ri ght not
indirectly but directly, the protection of clause 19 (6)
will not avail and it will have to be sustained by reference

to the requirements of the corresponding clauses in /Art. 19.
The position, therefore, is that alaw creating a /state
nmonopoly in the narrow and linited sense to which we have
already referred would be valid under the latter part of
Art. 19 (6), and if it indirectly inpinges on -any other
right, its validity cannot be chall enged on that ground.” If
the said | aw contains other incidental provisions which are
not essential and do not. constitute an integral part of the
nonopoly <created by it, the validity of +those  provisions
will have to be tested under the first part of Art. 19 (6),
and if they directly inpinge on any other fundamental right
guaranteed by Art. 19 (1), the validity of the said clauses
will have to be tested by reference to the correspondi ng
clauses of Art. 19. It is obvious that if the validity of
the said provisions has to be tested under the first part of
Art-. 19 (6) as well as Art. 19 (5), the position would be
the same because for all practical purposes, the tests
prescribed by the said two clauses are the sane. In —our
opi nion, this approach introduces a harnony in respect  of
the several provisions of Art. 19 and avoids a conflict
bet ween t hem

In this connection, it is necessary to add that in a |arge
majority of cases where State nonopoly. is created by
statute, no conflict would really arise e.g. where under
State nmonopoly, the State purchases raw material in the open
mar ket and manufactures finished goods, there would hardly
be an occasion for the infringenent of the citizens’ right
under Art. 19 (1) (f). Take, for instance., the State
nmonopoly in respect of road transport or air transport; a
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law relating to such a nonopoly would not nornmally infringe
the citizen's fundanental right’ under Art. 19 (1) (f).
Simlarly, a State nmonopoly to
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manuf acture steel, armanments, or transport vehicles, or
railway engines and coaches, may be provided for by |aw
which woul d normally not inpinge on Art. 19(1) (f). If the
law creating such nonopolies were, however, to nake
i nci dental provisions directly that i mpi ngi ng on t he
citizens’ rights wunder Art. 19(1)(f), would be another
matter.

VWhat provisions of the inmpugned statute are essential for
the creation of the nonopoly, would always be a question of
fact. The essential attributes of the law creating a
nmonopoly will vary withthe nature of the trade or business
in which the nonopoly is created; they 'will depend upon the
nature of the commodity, the nature of comerce-in which it
is involved and several another circunstances. In the
present case, the State nonopoly has been created in respect
of Kendu leaves, and the main point of dispute between the
parties is about the fixation of purchase price which has
been provided for by s. 4. M. Pathak contends that the
fixation of purchase price is not essential for the creation
of nonopoly, whereas the, |learned Attorney-Ceneral argues
that nonopoly coul d not have functioned wi thout the fixation
of such price. W are not prepared to accept the argunent
that the fixation of purchase price in the context of the
present Act was an essential feature of the npnopoly. It
may be that the fixing of the said price has been provided
for by s. 4in the interests of growers of Kendu |eaves
t hensel ves, but that is a matter which would be relevant in
consi dering the reasonabl eness of the restriction inposed by
the section. But take a hypothetical case where in creating
a State nmonopoly for purchasing. a comodity I|ike  kendu
| eaves, the law prescribes ~a purchase price at an
unreasonably low rate, that. cannot be said to be an
essential part of the State nonopoly as such, ‘and its

reasonabl eness will have to be tested under Art.’ 19(1)(gQ).
On the facts of 14is case and in the light of the comodity
in respect
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of which nonopoly is created, it seens difficult to -hold
that the State nonopoly could not have functioned without
fixing the purchase price. W are not suggesting that
fixing prices would never be an essential part of the
creation of State nonopoly though, prima facie, it seens
doubt ful whether fixing purchase price can properly form an
integral part, of state nonopoly; what we are holding in the
present case is that having regard to the schene of the
state nonopoly envisaged by the Act, s. 4 cannot be said to
be such an essential part of the said nonopoly as<-to fal
within the expression "law relating to" under Art.  19(6).
Therefore, we are satisfied that the validity of s. 4 nust
be tested in the light of the first part of Art. 19(6) as
far as the petitioner’s rights under Art. 19(1)(g) are
concerned, and under Art. 19(5) so far as his rights under
Art. 19(1)(f) are concerned.

Thus consi dered, there can be no difficulty in upholding the
validity of section 4. As we have just indicated,, if the
legislature had allowed the State nopnopoly to operate
without fixing the prices, it would have neant hardship to

the growers and undue advantage to the State. If the
ordinary |l aw of demand and supply was allowed to govern, the
Prices in all probability the said prices would have work

adversely to the interests of the growers and to the benefit
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of the State in the case of perishable comodities like
Kendu | eaves. That is why the legislature has deliberately
provided for the fixation of’ prices and prescribed the
machinery in that behalf. It is true that the prices fixed
are not the m nimum prices; but the fixing of m ninmmprices
woul d have served no useful purpose when a State monopoly
was being created and soprices which can be regarded as
fair are intendedto be fixed by s.4. A representative
advisory Conmittee has to be appointed and it is in
consultation with the advice of the said Conmittee that
prices have to be
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fixed. In fact, the ‘present prices have, been fixed
according to the recomendations it nade by the said
Committee. Thus, it is clear that the object of fixing the
prices was to help the growers to realise a fair price. It
is nobody’'s case that the prices are unduly | ow or conpare
unfavourably with the prices. prevailing in the locality in
the previous  years. Therefore, we feel no hesitation in
hol ding ‘that restrictions inregard to the fixing of price
prescribed by 's. 4 are reasonable and in the interests of
the general public both under Art. 19(5) and Art. 19)(6).
The result is that the challenge to the validity of section
4 fail’s.
At this stage, we may refer to four decisions of this Court
in which the question about the construction of Art. 19(6)
has been incidentally considered. In Saghir, Ahmad v. The
State of U P. (1), this Court was called upon to consider
the wvalidity of the relevant provisions of the U P. Road
Transport Act (No. 11 of 1951) and the question had to be
decided in the light of Art. 19(6) as it stood before the
anmendnment. But at the tine when the judgnent of this Court
was pronounced, the Amendrment Act had been passed, and
Mukherjea, J., who spoke for the Court, referred to this

amendment incidentally. '-The result of the anendnent"”,
observed the |learned judge, "is that the State would not
have to justify such action as reasonable at all in/a Court

of law and no objection could be taken to it on the ground
that it is an infringenent of the right guaranteed  under
Art. 19(1)(g) of the Constitution. It is quite true that if
the present statute was passed after the coming into force
of the newclause in Art. 19(6) of the Constitution, the

guesti on of reasonabl eness would not have arisen at all and
the appellants’ case on this point, at any rate, would have
been wunarguable." While appreciating the effect” of these

observations, however, we have to bear in mind the fact
(1)[1955] S.C, R 707. 727,
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that the effect of the anendnent did not really fall to be
consi dered and the inpact of the anmendnent in Art. 19(6) on
the right under Art. 19(1)(f) has not been noticed:

In The Parbhani Transport Co-operative Society Ltd. v. The
Regi onal Transport Authority Aurangabad, (1) this Court has
observed that Art. 19 (6) by providing that nothing in  Art.
19(1)(g) shall affect the application of any existing law.in
so far as it relates to, or prevents the State from naking
any law relating to the carrying on by the State of any
trade, business, industry or service, whether to the
exclusion, conplete or partial, of citizens or otherw se,
would seem to indicate that the State may carry on any
busi ness either as a nonopoly, conplete or partial, or in
conpetition wth any citizen and that would not have the
ef fect of infringing any fundanental rights of such citizen.
It is true that the last part of the statenent refers to any
fundanental rights of the citizen, but that, in the context,
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cannot be taken to nean a decision that a right under Art.
19(1)(f) would necessarily fall within the scope of the said
observati on.

I n Dosa Satyanarayananurty v. The Andhra Pradesh State Road
Transport Corporation, (2) this Court has observed that sub-
clause (ii) of Art. 19 (6) is couched in very wde termns.
Under it, the State can nmake |l aw for carrying on a business
or service to the exclusion, complete or partial, of
citizens or otherwise.................. There are,
therefore, no limtations on the State’'s power to nake |aws
conferring nmonopoly on it in respect of an area, and person
or persons to be excluded. (p. 649).
To the sane effect are the rel evant observations nmde by
this Court in the case of H. C Narayanappa v. The State of
Mysore (3).

(1) [1960] 3 S.C R 177,187. (2) [1961] 1 S.C.R 642.

(3) [1960] 3 S.C. R~ 742, 752.
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W nust now examine the validity of the argunent wurged by
M. Pathak that the Act is bad because it seeks to create a
nmonopoly —in favour of individual citizens described by the
Act as "agents’'. For deciding this question, we rust revert
once again to the ~anendnent made in Art. 19(6). The
argunent is that though’ the State is enmpowered to create
State nonopoly by law, the trade in respect of which the
nonopoly is sought to be created nust be carried on by the
State or by a corporation owned or controlled by the State.
There can be no doubt that though the power to create
nmonopoly is conferred on the legislatures in very w de terns
and it can be created in respect of any trade, business, in-
dustry or service, thereis alimtation inposed at the sane
time and that limtation is inplicit inthe concept of State
nmonopoly itself. |If a State nmonopoly is created, the State
must carry on the trade, or the State nay carry it on by a
corporation owned or controlled by it.: Thus far, there is
no difficulty. M. Pathak, however, contends that the State
cannot appoint any agents in carrying on the State nobnopoly,
whereas tile |earned Attorney-Ceneral urges that the /' State
is entitled not only to carry on the trade by itself or by
its officers serving in its departnents, but also by agents
appointed by it in that behalf; and in support of his
argument that agents can be appointed, the learned Attorney-
General suggests that persons who can be treated as —agents
in a comercial sense can be validly appointed by the State
in working out its nmonopoly. W are not inclined to accept
ei ther the narrow construction pressed by M. Pathak, or the
broad construction suggested by the |earned At t or ney-
CGeneral. It seens to us that when the State’ carries on any
trade, business or industry, it nust inevitably carry it on
either departnentally or through its officers appointed in
that behalf. |In the very nature of things., the “State as
such, cannot function without the help of its servants or
enpl oyees and that inevitably introduces the concept of
agency
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in a narrow and limted sense If the State cannot act
wi thout the aid and assistance of its enployees or servants,
it would be difficult to exclude the concept of agency
altogether. just as the State can appoint a public officer
to carry on the trade or its business, so can it appoint an
agent to carry on the trade on its behalf Normally and
ordinarily, the trade should be carried on departnentally or
with the assistance of public servants appointed in that
behal f.’ But there may be sone trades or businesses in which
it would be inexpedient to undertake the work of trade or
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busi ness departnmentally or with the assistance of State
servants. In such cases, it would be open to the State to

enpl oy the services of agents provided the agents work on
behal f of the State and not for thenselves. Take the case
of Kendu | eaves with which we are concerned in the present
pr oceedi ngs. These | eaves are not cultivated but grow in
forests and they are plucked during 3 to 4 nonths every
year, so that the trade of purchasing and selling them is
confined generally to the said period. |In such a case, it
may not be expedient for the State always to appoint
CGovernment servants to operate the State nonopoly, and
agency woul d be nore conveni ent, appropriate and expedient.
Thus considered, it is only persons who can be called agents
in the strict and narrow sense to whomthe working of the
State nonopoly can be legitimately left by the State. | f
the agent acquires a personal interest in the working of the
nonopol y, ceases to be accountable to the principal at every
stage, /is not able to bind the principal by his acts, or if
there are any other ternms of the agency which indicate that
the trade or business is not carried on solely on behalf of
the State but at |east partially on behalf of the individua

concer ned, that would fall® outside Art. 19(6) (ii).
Therefore, in our opinion, if alawis passed creating a
State nonopoly and the- working of the nmonopoly is |left
either to the State or to the officers of the State
appointed in that behalf, or to the departnent
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of the State, or to persons appoi nted as agents to carry on
the work of the monopoly strictly on behalf of the State,
that would satisfy the requirements of Art. 19(6) (ii). In
ot her words, the limtations inposed by the requirenent that
the trade nust be carried on by the State or by a corpo-
ration owned or controlled by the State cannot be w dened
and must be strictly construed and agency can be pernitted
only in respect of trades or businesses where it appears to
be inevitable and where it works within the well recognised
limts of agency. Wether or not the operation of State
nonopoly has been entrusted to an agent of this type, wll
have to be tried as a question of fact in each case. The
rel ati onship of ’'agency must be proved in Substance, and in
deciding the question, the :nature of tile agreement, the
ci rcunst ances under which the agreement was made and the

terns of the agreenent will have to be carefully exam ned:
It is not the form but the substance that will decide the
i ssue. Thus consi dered, we do not think that s.” 3 is~ open

to any challenge. Section 3 allows either the Governnment or
an officer of the Governnent authorised in that ~behalf or
ail agent in respect of the unit in which the |eaves  have
grown, to purchase or transport Kudu |eaves. W' are
satisfied that the two categories of persons specified in
clauses (b) and (c) are intended to work as agents- of the
Government and all their actions and their dealings in
pur suance of the provisions of the Act would be actions and
deal i ngs on behal f’ of the Governnent and for the benefit of
the Governnent. M. Pathak’s contention that the persons
specified in clauses (b) and (c) are intended by the Act to
work on their own account seens to us to be inconsistent
with the object of the section and the plain neaning of the
words wused in the relevant clauses. W wish to make it
clear that we uphold the validity of section 3. because we
are satisfied that clauses (b) and (c) of the said section
have been added nerely
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for clarification and are not intended to and do not include
any forms of agency which would have been outside the
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provision of s. 3 if the said tw clauses had not been
enacted. If section 3 is valid, then s. 8 which authorises

the appoi ntnent of agents nust also be held to be valid.

In the petition, the validity of sections 5, 6 and 9 was
chal | enged on the ground that they contravene Art. 14. But
as we have already nentioned, no contention has been urged
before us in support of the plea that Art. 14 has been
contravened by any section of the Act. The petition further
avers that the Act was a colourable piece of |egislation

but that argunent really proceeded on the basis whether the
agreement entered into by the State Government with the
agents to which we shall presently refer correctly
represents the effect of ss. 3 and 8 of the Act. So far as
the Act is concerned, the two sections which were seriously
chall enged were sections 3 and 4 and as we have already
hel d, the provisions in these two sections are not shown to
be invalid; and so, the argunent that the Act is col ourable,
has no substance. The notifications which were inmpugned
have al so been issued under the relevant provisions of the
Act and their validity also cannot he effectively challenged
once we reach the conclusion that the Act is good and valid.
W have already observed that the petitioner has not
specifically and clearly alleged that the price actually
fixed under s. 4 is grossly unfair and as such, contravenes

his rights wunder/ Art. 19(1)(f). No evidence has been
adduced before us to show that the price is even
unr easonabl e. On the other hand, the counter affidavit

filed by respondent No. 2 would seemto show that the price
has been fixed in accordance wi th the recomendati ons made
by the Advisory Commttee and it does not conpare un-
favourably with the prices prevailing inthe past in this
locality in respect of Kendu | eaves. Therefore, the nmain
grounds on which the petitioner came to
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this Courtto challenge the validity of the Act

fail.

There are, however, two other points which have been
urged before us and on which the petitioner is entitled to
succeed. The first ground relates to the agreenent actually
entered into between respondent No.1l and the agents: Thi s
agreenent consists of ten clauses and it has apparently been
drawn in accordance with Rule 7(5) of the Rules franed under
the Act. It appears that on January 9, 1962, the  Rules
franed by the State Governnent by virtue of the power
conferred on it by s. 18 of’ the Act were published. Rule 7
deals with appointnent of Agent. Rule 7(2) prescribes the
formin which an application for appointnent as agent has to
be made. Rule 7(5) provides that on appoi ntnment as agent the
per son appoi nted shall execute an agreement insuch  form
as Governnent may direct within ten daysof the date  of
receipt of the order of appointment failing which the
appoi ntnent shall be liable to cancellation and the ' ‘anmount
deposited as earnest noney shall be liable to forfeiture.
It is significant that though the Formfor an application
which has to be made by a person applying for agency is
prescribed, no form has been prescribed for the agreenent

which the State Government enters into with the agent. The
agreement is apparently entered into on an ad hoc basis and
that clearly is unreasonable. In our opinion,, if the State

CGovernment intends that for carrying on the State npnopoly
aut horised by the Act agents nust be appointed, it nust take
care to appoint agents on such terns and conditions as woul d
justify the conclusion that the relationship between them
and the State Governnment is that of agents and principal

and if such aresult is intended to be achieved, it is
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necessary that the principal terns and conditions of the
agency agreenment must be prescribed by the rules. Then it
woul d be open to the citizens to examine the said terns and
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conditions and challenge their validity if they contravene
any provisions of the Constitution, or are inconsistent with
the provisions of the Act itself. Therefore, we are
satisfied that the petitioner is entitled to contend that
Rule 7(5) is bad "in that it leaves it to the sweet will and
pl easure of the officer concerned. to fix any terms and
conditions on an ad hoc basis; that is beyond the conpetence
of the State Governnent and such terns and conditions nust
be prescribed by the rul es nade under section 18 of the Act.
That takes us to the terns and conditions of the agreenent
whi ch has been produced before us. These ternms indicate a
conplete confusion in the mind of the person who drafted
them Some of themare terns which would be relevant in the
case of agency, while others would be relevant and materia

if a contract of Governnent forest was nade in favour of the
party signing those conditions; and some others would
i ndicate that the person appointed as an agent is not an
agent at all but is a personin whom personal interest is
created in carrying on the so called agency work. Cause 4
of the agreement provides for the paynent which the agent
has to make in respect of the Kendu I|eaves from private
lands as well as from Government lands.” It is not easy to
appreciate the precise scope of the provisions of the
respecti ve sub-clauses of cl. 4 and their validity. But, on
the whole, it does appear that after the agent. nakes the
paynent prescri bed by the relevant clauses to the
Governnent,-"he is likely tokeep sonme profit to  hinself;
and that would clearly show that the relationship is not of
the type which is perm ssible under Art. 19 (6) (ii), . Under
clause 4 (iii), the agent has to pay a sumof Rs. 5/- per
bag to the Governnent as consideration for being permtted
by CGovernnent to enter into and collect |eaves from

Government | ands and forests. It (is remarkable that in the
absence of any specific rule, the anount
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to be paid per bag can be determ ned differently from place
to place and that is a serious anomaly. it is also not clear
how this anbunt of Rs. 5/- per bag has been determ ned,  and
in the absence of any explanation it would be difficult to
accept the plea of the learned Attorney-General that this
amount has been fixed after making cal cul ati ons about the
profits which the agent was likely to secure and the price
which the total produce of the forest was, Ilikely to;
acquire on an average basis. Under clause 4 (V), it is
conceded that the agent would be entitled to make sone,
profits in sone cases. Clause 4 (vi) entitles the agent to
cl ai m deductions for the expenses and comi ssion that he may
be entitled to in respect of the nunber of bags of processed
| eaves; and it requires himto pay to Governnent the profits
accruing fromthe trading in the | eaves collected in  four
equal instalnments in the manner specified. Under clause 4
(ix) the agent has to finance all transactions. involved in
purchase, collections, storage, processing, transport and
di sposal of the Kendu | eaves purchased or collected- in the
Unit. Then there are certain sub,clauses under this clause
whi ch woul d be appropriate 'if it was a matter of a contract
between the Governnent 'and a forest contractor. Cause 4
(ix). (i) requires the agent to keep a register of daily
accounts. Under cl. 4(ix) (p) during the subsistence of the
agreement, the agent is responsible for the disposal of the
Kendu | eaves collected or purchased by him and t he
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Government shall not bear any liability whatsoever, except
as indicated in sub-clause (vii) of cl. 4 (ix).

Cl ause 6 provides that subject to other terns and
conditions, all charges and out goings shall be paid by the
agent and he shall not be entitled to any conpensation
what soever for any loss that may be sustained by reasons of
fire., tenpest, disease, pest, flood, draught or other
natural calanity, or by any ,Wongful act committed by any
third party or for
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any |oss sustained by himthrough any operation undertaken
in the interest of fire conservancy. This clause clearly
shows that the agent becones personally liable to bear the
| oss which,under the normal rules of agency, the principa
would have to bear. VW have not thought it necessary to
refer to all the clauses in detail because we -are satisfied
that even if the agreement is broadly considered, it |eaves
no room for doubt that the person appointed under the
agreenment ‘'to work the nonopoly of the State is not an agent
in the strict and narrow sense of the termcontenplated by
Art. 19 (6) (ii). The agent appointed under this agreenent
seems to carry on the trade substantially on his own
account, subject, of course, to the paynment of the anount
specified in the ~-contract If he nakes  any profit after
conplying with the said terns, the profit is his; if he
incurs an | oss owing to circunstances specified in clause 6,

tie loss is his. In terns, he is not nade -accountable to
the State Governnent; and in terns, the State Governnment is
not responsible for his actions. ~In such a case, it s,

i mpossible to hold that the -agreement in question is
consistent with the terns of s. 3 of the Act. No doubt, the
| earned Attorney -Ceneral contended that “in commercia
transactions, the agreenment in question nay be treated as an
agreement of agency, and in support of this argunment Ilie
referred us to the decision "in Ex parte Bright In re Smith,
(1) and Weiner v. Harris. (1) It is true that an agent is
entitled to conm ssion in comercial transactions, ‘and so,
the fact that a person cans conmission in transactions
carried on by himon behalf of another would not destroy his
character as that other person’s agent. Cases of Delcredere
agents are not unknown to commercial law. But we nust not
forget that we are dealing with agency which is permssible
under Art. 19 (6) (ii), and as we have already observed,
agency which can be legitimately all owed under Art. 19(6)
(ii) 1is agency in the strict and narrow sense of the term
it includes

(1) (1879) 10 L. R Ch. D. 566. (2) (1910) 1 K. - 285,
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only agents who can be said to carry on the nonopoly at
every stage on behalf of the State for its benefit and not
for their own benefit at all. Al that such agents woul d be
entitled to would be remuneration for their work as ‘agents.
That bei ng so, the extended meaning of the word "agent"™ in a
commercial sense on which the |earned, Attorney-Ceneral
relies is wholly inapplicable in, the context of Art. 19 (6)
(ii). Therefore, we nust hold that the agreement which has
been Produced before us is invalid inasmuch as it is wholly
i nconsistent with the requirements of s. 3(1) (O.

The result is, the'. petitioner succeeds only Partially
i nasmuch as we have held that Rule 7 (5) is bad and the
agreement is invalid, and that neans that the State
CGovernment cannot i nplenment the provisions of :the Act wth
the assistance of agents appointed under the said invalid
agreement. W accordingly direct that a direction or order
to that effect should be issued against t he State
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Gover nrent . The main contentions raised by the petitioner
against the validity of the Act and its relevant provisions
on which specific reliefs were clained, however, fail. The
petition is accordingly partially ,allowed. There woul d

be no order as to costs.
Petition allowed in part.
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