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PETI TI ONER
ANl L KUVAR GUPTA AND ORS

Vs.
RESPONDENT:
MUNI CI PAL CORPCRATI ON OF DELHI AND CRS
DATE OF JUDGVENT: 24/ 11/ 1999
BENCH

S. B. Maj nudar, M Jagandha Rao, M Srinivasan

JUDGVENT:

M - JAGANNADHA RAO J-

Delay condoned in all the Special Leave petitions.
Leave granted. Transposition application in SLP(C) Nos.
289- 292/99 all owed.

In all these appeals, the correctness of the judgnent
of the Delhi High Court in L.P.A 95/94 and Wit petitions
batch dated 12.5.1998 is involved. The appellants ( except
in SLP(C)..CC 3960/99) are the various candi dates seeking
appoi ntnent as Assistant Engineer (Civil) in'the Minicipa
Corporation of Delhi (hereinafter referred to as MCD) and
whose clains for appointnent have been accepted by the High
Court. We shall describe themas “"appellants” in this
j udgrent . The Civil Appeal arising out of SLP(C)..(CC
3960/99) is filed by the contesting respondents in the above

appeal s. These are those whose sel ecti ons have been upheld
by the Hi gh Court though there was sonme "irregularity" but
whose seniority is in question now W shall «call them

'respondents’ for convenience.

A brief resume of the events which have led to the
filing of these appeals is necessary. ON 30.6.1989, the MID
invited applications for filling up 60 posts of Assistant
Engi neer (Civil) in the Engineering Department of the MD
The applications were to be received before 31.7.89. The
essential qualifications for appointrment were (a) degree in
Cvil Engi neeri ng and (b) t wo years’ pr of essi ona
experi ence. Age was not to exceed 30 years ( rel axable for
government servants and MCD enpl oyees). 412 applications
were received from the departnmental candidates as well
ot hers. The Sel ection Board of the MCD had to follow the
foll owi ng norns for awardi ng nmarks:

1. For Qualifications: 10 marks Break up Upto 50%
marks 5 marks 51%to 60% marks 6 marks 61%to 70% narks 7
marks 71%to 80% nmarks 8 marks 81%to 90% marks 9 marks 91%
TO 100% mar ks 10 mar ks

2. For Experience Break up 5 marks (i) Upto two
years’ experience Nl (ii) 3 to 12 years and above
experience at the rate of 1/2 marks i.e. for 10 years 5
marks (iii) Viva-voce 15 marks
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The MCD prepared a list of Sixty candidates and all of
them had scored 16 nmarks or nore. 44 were placed in the
waiting list. Sone of the candi dates who were not sel ected,
filed wit petitions and the said petitions were disnissed
by a learned Single Judge of the Del hi H gh Court by comon
judgrment dated 10.8.94. (Only one WP ( by S. Negi) was
al | owed). Letters Patent Appeals were preferred. Sone
fresh Wit petitions were also filed by candidates not
selected and these petitions were tagged along with the
appeal s.

On 23.11.95, the H gh Court passed an order referring
to Justice GC  Jain, Retired Judge of the Del hi H gh Court
the question whether the allocation of marks by the MCD to
the wvarious candidates was in accordance with the norns
fixed. Justice G C. ~Jaingave hearing and finally prepared
a list of first 60 candidates and also a list of next 40
candi dat es. He  also prepared a list of those who becane
eligible 'after the cut-off-date (i.e. 17.7.89) and before
31.7.89, the last date for receipt of application. He also
prepared —a list of candidates who enrolled after 1.7.89 and
31.7.89.

The result was that the Court had before it two sel ect
lists, one prepared by the MCD and anot her by Justice Jain
There were candidates whose nanes were found in the MDD
select list as also in the list prepared by Justice G C
Jai n. Justice Jain had held that, in his view, sone
candi dates who wereineligible by the cut off date or the
| ast date for receiving application, were wongly included
in the MCD list. Sonme other persons who were not  eligible
according to the MXDIlist were foundto be eligible by
Justice GC. Jain

After receiving the report of Justice GC Jain, the
Di vision Bench of the H gh Court went into various / issues.
W are now concerned only with(those who have been held
eligible by the MCD but who, according to the appellants,
are not eligible on the relevant date. |In the H gh  Court
the question arose whether those who were selected in spite
of crossing the age limt or because of not having necessary
experience, should be dropped. The appellants contended
that the nanes of these irregularly selected candidates
should not have been included in the main select list. ~The
Di vision Bench, when it decided the appeals, observed that
if these selected candidates were to be asked to go hone,
they woul d suffer serious prejudice inasnmuch as nost of them
had been in service for nearly ten years and had even. got

pronoti ons. The Division Bench felt that this was a
humani tarian issue. The Court then put the nmatter  before
the parties. It appears that there was ‘consent’  between

the parties that the services of these candi dates need not
be termnated but could be continued. The Division ‘Bench
observed

"Keeping in view, the human problens involved in the
case, |earned counsel for the parties consented to an order
bei ng made disposing of these appeal s/IWit petitions on the
basis of the following criteria:

(a) Candidates, who were earlier found eligible and
appointed by the MCD and are later found by M. Justice
Jain to be ineligible for appointnment may be allowed to
continue in service.
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(b) Candidates, who were really found ineligible by
the MCD and are later found by M. Justice Jain to be
eligible for appointnment and who have approached the Court
within reasonable time, should be accommpdated by giving
them enpl oynent agai nst exi sting vacanci es.

(c) Candidates, who are found by M. Justice Jain to
be ineligible for appointnent on the ground that they had
obt ai ned enpl oynent by produci ng false/fictitious
certificate, should be cashiered.”

The Hi gh Court then took up certain cases of
candi dates who fell under category (c) and found that Suni
Tyagi was eligible as the certificate of experience produced
by him could not be termed as false or fictitious. Dalip
Ramani was also to be treated as having requisite
experience as the-certificate produced by himcould not be
treated as fictitious. Mahabir Prasad and Ajay Gautam were
also similarly declared as eligible. The Hgh Court, to
that extent, differed fromJustice Jain

So far as candidates who were found entitled to
sel ection on the basis of nmarks as awarded by Justice Jain
were concerned, it was declared that though they could now
be appointed, they were to be treated as appointed in 1989
but without arrears of pay. Inter-se-seniority of the
candi dates now selected as per Justice Jain’s list and in
respect of those whose nanmes were comon to that list and
the MDD Ilist, was to be based on their ranking in the nerit
list as prepared by Justice Jain and this was to be done
after giving due opportunity to the affected candi dates.
That was how the Letters Patent Appeals and Wit petitions
wer e di sposed of by the H gh Court.

In these appeals by sone of the selected candidates,
it was contended by |earned senior counsel Sri/ Rakesh
Dwi vedi, Sri Ravinder Sethi and Sri S.B. Sanyal and others
that Justice Jain was wong in taking into account the pre-
degree experience of respondents and that the candi dates who
were ineligible either on account of age or on account of
not having experience as on the cut-off date -~ even if
continued in service - should not be ranked in the nerit
list as per their nmarks but ought to have been placed at the
bottom of the list. There was sone argunent before  us
whet her the ‘consent’ between the parties related not mnerely
to the continuance of the respondents who were "irregularly"
selected by the MCD but who were given ranking as per their
marks. The appell ants contended that there was no 'consent’
regarding the grant of seniority to these candi dates. The
respondents contended ot herw se.

Be that as it may, in the end it has becone unncessary
to decide the question as to the extent of the ‘consent’.
This was because | earned senior counsel for the contesting
respondents, Sri P.P.Rao contended alternatively that so far
as the contesting respondents in regard to whom the
appel lants raised the question of their ineligibility and
their seniority, they were all fully qualified and their
appoi ntnents were not "irregular" nor "tainted" as observed
by the H gh Court. They had the necessary degree
qualification or experience of two years by the due date and
they were fully eligible. The observations of the Hgh
Court about their ineligibility or their appointnments being
“irregular or tainted" was, according to |earned senior
counsel, wholly unwarranted. So far as their age was
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concerned, it was agreed before us that there was ‘consent’
to that extent. Sri P.P.Rao contended that in case of

di pl oma holders, Justice Jain rightly took into account the
experi ence of the respondents gai ned before they obtained
the degree. But Counsel argued that Justice Jain went wong
in omtting the experience gained before the date of
issuance of the nmarks certificates or experience gained
before the actual announcenent of degree results. In reply
to the said contentions, |earned senior counsel for the
appel l ants contended that the respondents had not filed any
Speci al Leave petition in time to attack the finding of the
Division Bench that the respondents’ appointnents were
“irregular™” or were "tainted". It was ar gued t hat
respondents could not be allowed to contend that they had
the necessary experience of two years. To get over this
argunent, the respondents “have preferred an independent
appeal , i.e., G vil Appeal ari sing out of
SLP(C) .. (CC. 3960/99), ~with an application to condone del ay.
It was of course also submtted for respondents that even
without  filing -an appeal they could attack the adverse
observations nmade by the Division Bench of the H gh Court.

On those contentions, the points that arise for
consideration are as follows: (1) Wether the respondents
can justify the /final order of the High. Court on other
grounds upon principles referable to Order 41, Rule 22 of
the C.P.C. wthout filing an appeal in tinme? (2) Wether
while deciding whether the respondents had two years’
experience, the experience gained while holding diplomas
could also be counted in addition to the experience gained
after obtaining degree? (3) Wi ether, in sone cases, Justice
Jain was right in excluding the period of experience gained
before the publication of result, ~or experience ' gained
bef ore i ssuance of the certificate of experience?

(4) Wether, on the basis of the answers to Points 2
and 3, the respondents were eligible for appointnment as
Assi st ant Engi neers?

Point 1: In view of the recent judgnent of this Court
in Shri Ravindra Kumar Sharma Vs. The State of Assam [ 1999
(7) SCC 435], it is, in our opinion, open to the respondents
to attack the adverse findings arrived at or observations
nmade by the Hi gh Court, even if the respondents had not
filed a separate appeal against that part of the judgnent.
Hence, the respondents can contend that the finding or
observations that their appointnents were tainted was not

correct. We have also condoned the delay in filing. the
Special leave petition (CC. 3960/99) and therefore, for
both reasons, it will be open to themto attack the said

finding in the appeals of the appellants or as appellants in
their own Civil appeal arising out of SLP (CC. 3960/ 99) .
Point 1 is decided accordingly.

Point 2: On this question, the | earned senior counse
Sri P.P.Rao for the selected candi dates contended that the
experience of the respondents while holding Diploma has to
be counted in addition to the period of experience which
they obtained after getting their degrees. Reliance in this
behal f was placed upon MB. Joshi Vs. Satish Kumar Pandey
(1993 Supple (2) SCC 419) and D. Stephen Joseph Vs. Union
of India (1997(4) SCC 753). On the other hand, |earned
seni or counsel for the appellants, Sri Rakesh Dwi vedi, Sr
Ravi nder Sethi and Sri S.B. Sanyal contended that the
experi ence of the respondents while hol ding diplom, could
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not be counted. They relied upon N. Suresh Nathan Vs.
Union of India (1992 Supple. (1) SCC 584).

W may point out that in the present case, the
rel evant provisions applicable and the notification dated

30. 6. 89 i nviting applications refer to essentia
qualification as (i) Degree and (ii) 2 years’ ’professional
experi ence. As stated earlier, experience upto 2 years 1is

the mnimum and those above 2 years, get 1/2 marks each
year' s experience rangi ng between 3 to 12 years, the nmaxi mum
marks being 5 for experience. W nay at the outset state
that the provision regarding experience speaks only of
"professional experience" for two years and does not, in any
manner, connect it with the degree qualification. |In our
view, the case on handis sinmlar to Subhash Vs. State of
Mahar ashtra (1995 Supp.(3) SCC 332) where, while considering
Rule 3(e) of the relevant Recruitment Rules, namely, the
Maharashtra Mdtor Vehicles Departnment (Recruitnment) Rules,
1991, 'thi's Court ~pointed out that the rule 3(e) which
required ' one year experience in registered Autonobile
Wor kshop - did not make any difference between acquisition of
such experience prior to or after the acquisition of the
basic qualification. It is true, in N Suresh Nat han’'s
case, the experience of a candidate while holding diplom
was not counted. There the relevant rul es stated:

"Section Oficers possessing a recognised Degree in
Cvil Engineering or equivalent with three years’ service in
the grade failing which Section Oficers holding D ploma in
Cvil Engineering with six years’ service in'the grade"

This Court based its decision initially —on the
practice obtaining in the departnment over a |ong nunber of
years when the rules were understood as requiring ful
service of three years after obtaining the degree On that
basis it was held that service was not to include  service
while holding a diploma. Suresh Nathan’s case was, however,
di stinguished in MB.Joshi’'s case. |In the latter case the
relevant rule referred to (i) D ploma hol der Sub Engi neers
conpleting 12 vyears of service 35% (ii) Draftsman & Head
Draftsman conpleting 12 years of service (iii) Gaduate Sub-
Engi neers conpleting 8 years of service 10%  The Court was
concerned wth category (iii). It was pointed out that the
Rule did not contenplate any equival ence between a degree
with particular nunber of years of service as in N.Suresh
Nat han’ s case. It was observed that the Rules in
M B. Joshi’s case "clearly provide that the diplom holders
havi ng obtained a degree of engineering while continuing in
service as Sub-Engineers shall be eligible for pronotion to
the post of Asst. Engineer in 8 years of service and quota
of 10 per cent posts has been earnarked for such category of

per sons”. The judgnent in MB.Joshi’s case supports the
case of the respondents. The above ruling in MB.Joshi was
followed in D Stephen’s case. |In that case, this Court

again distinguished N Suresh Nathan's case. This Court
however cautioned that any practice which was de hors a Rule
could be no justification for the departnment to rely upon

Such past practice nmust relate to the interpretation of a
rule in a particular manner. This Court then followed
M B. Joshi’ s case as being one where the | anguage of the rule
was specific that "if a particular |length of services in the
feeder post together with educational qualification enables
a candidate to be considered for pronotions, it will not be
proper to count the experience only from the date of
acquisition of superior educational qualification because
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such interpretation wll violate the very purpose to give
incentive to the enployee to acquire higher education".
This decision in D. Stephen’s case al so supports the case of
t he respondents. Therefore, on the Ianguage of the
notification dated 30.6.89, we are of the viewthat the 2
years prof essi onal experience need not entirely be
experi ence gai ned after obtaining the degree.

It is true that in one of the counter-affidavits in
CWP 606/1985, the MCD took the view that the experience
ought to be after acquiring degree. But the clarification
of the UPSC dated 13.9.85 addressed to the MCD made it clear
that the entire service including the service rendered
before obtaining degree was to be taken into consideration
This letter has, in fact, been relied upon by the |earned
Single Judge of the Hgh Court for holding that service
rendered before acquiring the degree was to be counted. For
the aforesaid reasons, we hold that the service rendered by
the Diploma hol ders before obtaining degree can also to be
counted. " Point 3 & 4:

The dispute regarding ineligibility centres round 18
candi dates before us. Here, there are two categories. In
regard to sone of ‘them Justice Jain held that they were
beyond 30 vyears /by the cut off date while in regard to
others he held that they did not ~ have the required
prof essi onal experience of two years. So far as the first
category is concerned, they were all MZD enployees earlier
and age was rel axable as per the advertisenent.  Further, in
view of the ‘consent’ between parties in the H gh Court and
before wus, those who were selected by the MCDin spite of
exceeding 30 years and who otherwi se were held by " Justice
Jain as having secured the necessary marks, are to be
retai ned. There is no difficulty so far as these | persons
are concer ned.

Conming to the second category, so far as Dalip Rammani
was concerned, rejection of his case by Justice ‘Jain was
based mai nly upon the suspicion regardi ng the genui neness of
two certificates of [ICMCP Ltd.,GQurgaon as regards his
experi ence. Now, the Hi gh Court has held that Justice Jain
was wong in suspecting these certificates. —On that finding
of the H gh Court, the position will be that he will have to
be treated as having nore than two years experience, for the
entire period of ten nonths from1.4.86 to 31.1.87 in'|CMCP
will have to be counted rather than only two nmonths and 14
days in | CMCP as done by Justice Jain. According to Justice
Jain, his experience otherwise canme down to (1 vyear, 7

nonths, 1 day. |If, therefore, the entire ten nonths and not
nerely 2 nonths, 14 days period is taken into consideration,
that will add up 7 nonths, 16 days, nore nmaking the
experience 2 years, 2 nonths, 17 days. Coming to Sri. R K
Al awadi, Justice Jain held that he got his degree on
29.7.87, the marks sheet is dated 24.7.87. Justice  Jain
considered his experience in Bhasin Construction Co. for

the period 2.7.87 to 22.8.88 as 1 year, 1 nonth, 22 days and
as JEin MCD from23.8.88 to 31.7.89 as 11 nonths, 9 days,
in all 2 years, 1 nonth, 1 day. Justice Jain excluded the
experience prior to 24.7.87. Simlarly, in the case of
Naresh Gupta, the marks certificate is dated 24.7.87 and the
service in Aggarwal & Co. is from15.6.87 to 30.11.88 (1
year, 5 nonths, 16 days) and as JEin MCDis from1l.12.88 to
31.7.89 (8 nonths). If the service from15.6.87 to 23.7.87
is not to be considered, the candidate will be ineligible.
The issue relating to M. Ailwadi and M. Naresh Cupta is
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a comon issue. In the case before us, the words used in
the rules and notification are ‘professional experience of
two vyears. The narrow question is whether the experience

gai ned after the exanination and before the publication of
results, can be taken into account. W may point out that
this issue does not concern itself with a question sonetines
raised in relation to cases where the result of the
exam nation is not declared before the date of advertisement
or last date of receipt of application and is announced
after such date. Such cases may stand on a different
footing. W are aware that, in regard to those cases, there
are various rulings of this Court as to which is the crucia

dat e. Here we are not concerned with such an issue because
the advertisenent is of 1989 and long before that in all the
cases, the degree results were announced and degree
certificates/marks sheets were also obtained. W are here
concerned with a limted question as to whether the
experi ence gained after canmpus selection, i.e., after fina

exam nation in BE was over and before publication of result
of BE examination/or marks certificate, could be treated as
‘ prof essi onal -experi ence’

In the context of the advertisenent in this case and
the facts - including the rival pleas as to ‘consent’ in the
High Court, we are disinclined to hold that the experience
rendered before actual announcenent of results is to be

excl uded. W are dealing with a case in which no argunent
as the one raised before us was advanced in the H gh Court
on this issue. Added to this, the rival claim as to
‘consent’ of parties in the H-gh Court remain. We are,

therefore, not inclined to disturb the conclusion of the
Hi gh Court so far as these two officers are concerned.

Justice Jain has found Sri Dinesh Yadav, Sunil Kumar
Sami nder Negi, Ramesh Kumar, A K Mttal S K Meht a
eligible by counting their experience while they held
Di pl ona. These officers passed BE or AME later but |ong
before the advertisenment. Qur decision on Point ~ 2 / holds
good and Justice Jain was right in counting their pre-degree
servi ce.

As regards Dalip Rammani, we have upheld the view
taken by the H gh Court that he had the requisite experience
for appointnent. But at the end of the judgnent, the Hi gh
Court has observed that the inter se seniority of the
candi dates will be according to their ranking in the nerit
list prepared by M. Justice Jain. M.Justice Jain has not
given any rank to Dalip Ramani as he suspected his
certificates and held him1 to be ineligible, though he was
awar ded 182 nmarks by the Sel ection Board. Now that the Hi gh
Court has accepted the certificates and he becones eligible,
we direct that the seniority given by Justice Jain wll
stand anmended by placing Dalip Rammani at the relevant 1
pl ace treating himas having secured 182 narKks.

So far as Grish Chand, D.S. Danda, M S. Rana,
Manohar Diwani, S.N CGupta, S. K  Sindhwani, N K Qupt a,
Pushkar Sharma are concerned, Justice Jain held that they
were above 30 years and hence their appointments were

i rregul ar. But, in view of the fact that they were already
working in MCD and for such candi dates the age was rel axabl e
and there was ‘consent’ in the Hgh Court for their
conti nuance, the appellants cannot raise any dispute in this
Court, so far as these candidates are concerned. No

specific argunent was advanced in respect of ot her
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respondents.

For the aforesaid reasons, we hold in favour of the
respondents and agai nst the appellants on Points 3 and 4.

The appeals arising out of S.L.P.(C) Nos.14160/98,
287-288/99, 289-292/99 are dism ssed. Appeal arising out of
S LP(O..... (CC 3960) is allowed, subject however to the
nodi fication pointed above in respect of the inclusion of
Dalip Rammani in the seniority at the 1 point of 182 marks.
No order as to costs.




