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ACT:

I ncome Tax-Loss' incurred in Travancore State
in 1946- Application of India laws to the State-
Assessee, if entitled to carry forward the loss to
six years once the right |apsed under, State | aws-
Travancore Inconme-tax Act, 1121 ME. (Travancore
XXI'l'l of 1121 M E.) s. 32-Indian |Income-tax Act,
1922 (11 of 1922), s. 24-1ndian Finance Act, 1950
(25 of 1950), s. 12-Taxation laws (Part B States)
(Rermoval of Difficulties) Oder, 1950, para 3.

HEADNOTE

The respondent conpany was incorporated in
the former State of Travancore. The dispute was
about the right of the respondent assessee conpany
to carry forward the | oss of the years 1946 under
the provisions of the Travancore Act read with s.
24 (2) of the |Indian Inconme-tax Act and the
Taxat i on | aws (Part B States)(Renoval of
Difficulties) Order, 1950, to the assessnent year
1951-52 in the assessment of the conpany for its
year of account. The Incone-tax O ficer held that
the loss of the year 1946 could not be carried
forward to that year, since it had |apsed after
two years under s. 32 of the Travancore Act and s.
24 (2) was not applicable, in view of para 3 of
t he order.
N

Held, that the Taxation laws (Part B State)
(Rermoval of Difficulties) Oder, 1950, passed
under s. 12 of the Indian
606
Fi nance Act, 1950, was not intended to nmake a
dividing line between those previous years to
which the provisions of the earlier law would
apply, and those previous years to which the
provisions of the Incone-tax Act would apply. The
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rights were neither enlarged or curtailed by para
3 of the order. That paragraph said that the right
was available in the sane nmanner, to the sane
extent and upto the sanme year of assessment as
laid down in the State law. The law to apply was
thus the State law and the carry forward could
only be for two years.

| ndor e Mal wa United MIls Ltd. V.
Comm ssioner of Inconme-tax, (1959) 351. T. R
271, approved.

JUDGVENT:

CIVIL APPELLATE JURISDICTION. Givil Appea
No. 466 of 1960.

Appeal from the judgment. and order dated
Oct ober 31, 1958 of the Kerala Hgh Court inl. T.
R No. 2 of 1956 (K).

K. N. ~Raj agopal Sastri ~and P. D. Menon, for
appel | ant. The respondent did not appear

1962. January 16.-The Judgnent of the Court
was delivered by

H DAYATULLAH, J.-The Conmmi ssioner of Income
Tax, Kerala and Coinbatore, has filed this appea
agai nst the judgnent’ and order of the Hi gh Court
of Kerala dated October 31, 1958, by which the
H gh Court answered in favour of ~the respondent
(Hel en Rubber Industries, Ltd., ~Kottayan) 'the
fol |l owi ng question:

"Whet her under- _the provisions of the

I ndian I ncone-tax Act the petitioner is

entitled to carry forward the loss for a

period of six years notw thstanding the fact

that during the period when the 1loss had

occurred, the law applicable was the

Travancore | ncome-tax Act ?"
The High Court has granted a certificate under s.
66A(2) of the Incone-tax Act. Two questions were
referred to the High Court in conpliance with an
earlier order of the H gh Court under s. 66(2);
607
but with the other question, we are not concerned
in this appeal

Messrs. Helen Rubber Industries, Ltd. is a
Conpany, which was incorporated in the fornmer
State of Travancore with its registered office at
Kottayam In the year 1941, the assessee Conpany
granted a |lease of the factory to certain persons
for a period of 15 years. Fromthat year, the rent
and royalty received from the | essees were the
only source of income. Disputes having arisen, the
| essees suspended paynent from June 1946.
Litigation followed; but the dispute was settled
by the assessee Conpany receiving Rs. 23,000/- odd
in full satisfaction. Wth the details of these
di sputes and their settlenent, we are not
concerned. The vyear of account of the assessee
Conpany is the Cal endar year. Before the extension
of the Indian Income-tax Act, there was in force
in Travancore State, the Travancore |ncone-tax
Act, 1121 M E. (Act XXIIl of 1121 M E.), which
came into force on the first day of Chingom 1122
M E. (August 17, 1946). The assessment year under
the Travancore Act ended on the last day of
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Kar kadakom which corresponds to August 16, 1947.
Thus for the account year, 1-1-1946 to 31-12-1946
of the firmthe assessnment year was 1123 M E.
(17-8-1947 to 16-8-1948).

The assessee Conpany declared |osses in the
account years, 1946, 1947 and 1948. These | osses,
together with the dates of the account years and
the assessment years are tabul ated bel ow -

Year of account Year of assessnment.
Loss

1946(1-1-1946 to 1123 M E. (17-8-1947 Rs.

4031-10-0

31-12-1946) to 16-8-1948)
1947(1-1-1947 to 1124 M~ E. (17-8-1948 Rs.
6605-1- 6

31-12-1947) to 16-8-1949)
1948 (1-1-1948 to 1125 M E. (17-8-1949 Rs.
2604-13-9

31-12-1948) to 16-8-1950) @ --------

Tot al Rs.

13241-9-3
608

The dispute inthis case is about the right
of the assessee Conpany to carry forward the |oss
of the vyear 1946 under_ the provisions of the
Travancore Act read with s. 24(2) of the Indian
I ncome-tax Act and the Taxation Laws (Part B
States) (Renmoval of Difficulties) Order, 1950 to
the assessnment year, 1951-52, in the assessnment of
the Company for its year of ‘account, the Cal endar
Year, 1950. The Inconme-tax O ficer held that the
| oss of the year 1946 could not be carried forward
to that year, since it had | apsed after two years
under s. 32 of the Travancore Act, and s. 24(2)
was not applicable, in view of paragraph 3 of the
Order, nentioned above. The order of the Income-
tax O ficer was confirmed in appeal by the
Appel | ate Assi stant Conmi ssioner and the Appellate
Tribunal. The Tribunal was noved for a case, but
declined to state one; but the H gh Court-called
for a statenent of the case under s. 66(2) and the
above mentioned question was decided in favour of
the assessee Conpany. The only question argued in
this appeal is whether the H gh Court was right in
the answer it gave. The assessee Conpany was nhot
represented at the hearing before this Court.

The Indian |Inconme-tax Act was extended to
Travancore-Cochin by s. 3 of the |Indian Finance
Act, 1950. By s. 13(1) of the same Act, it was
provi ded:

“"I'f imediately before the 1st day of

April, 1950, there is in force in any part B

State.. any lawrelating to income-tax that

| aw shal | cease to have effect except for the

pur poses of the | evy, assessment and
collection of income-tax..... in respect of
any period not included in the previous year
for the purposes of assessnent wunder the

I ndi an | ncone-tax Act, 1922 (Xl of 1922), for

the year ending on the 31st day of March
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1951, or for any subsequent year....
609
By this section a clear division was rmade between
the operation of the prior law and the Indian
I ncome-tax Act. The assessnent for the year, 1951-
52, was thus made on the assessee Company under
the Indian Incone-tax Act. Under s. 24(2) of the
I ndian I ncone-tax Act, as it existed prior to its
amendnment by the Finance Act, 1955, it was
provi ded:

"Where any assessee sustains a |oss of

profits or gains in any year, being a

previous year not earlier than the previous

year for the assessnment for the year ending
on the 31st day of ‘March 1940, under the head

"Profits and gains of busi ness, profession or

vocation’ and- the loss cannot be wholly set

of f under _sub-section(1l), the portion not so
set off ~shall be carried forward to the
foll'owing year, and so-on, but no | oss shal

be so carried forward for nore than six
years, and a loss arising in the previous
years for the -assessment for "the vyears
ending on the 31st -~ day of March, 1940, the
31st day of March, 1941, the 31st day of

March, 1942, the 31lst day of March, 1943, and

the 31st day of March 1944 respectivel y shal

be carried forward only for one, two, three,

four and five years respectively."
Since we are concerned with the loss for the year
whi ch does not correspond to the years naned-in
the latter part of the section above-quoted, that
part of the section does not apply to the assessee
Conpany’s case. Wat was thus clainmed was the
benefit of the earlier part, where the |oss was
allowed to be carried forward for six years.

This position taken by the assessee Conpany
can hardly be considered in view of the provisions
of s. 32 of the Travancore Act, read wth the
Rernoval of Difficulties Order passed in 1950.
Section 32 of the Travancore Act was a
reproduction of the Indian s. 24(2) except for a
change of the
610
dat es nmentioned therein, due obviously to the fact
that the Travancore Act cane into force on the
first day of Chingom 1122 M E. (August, 17,
1946). It is enough to point out that instead of
"31st March", wherever they occurred, the words
"the last day of Karkadakont (August, 16) were
substituted, and instead of the years, 1940, 1941,
1942, 1943 and 1944, were substituted t he
Mal ayal am years, 1122 (17-8-1946 to 16-8-1947),
1123 (17-8-1947 to 16-8-1948), 1124 (17-8-1948 to
16-8-1949), 1125 (17-8-1949 to 16-8-1950), and
1126 (17-8-1950 to 16-8-1951). These were the only
di fferences between the two sections, and s. 24(2)
of the Indian Incone-tax Act, so nodified, can be
read as s. 32 of the Travancore Act.

The existance of these two sections in the
two Acts was likely to lead to sone difficulty,
and a question was likely to arise which | aw was
to prevail. Section 12 of the Indian Finance Act,
1950, therefore, enabled the Central Government to
pass an Oder renmoving any such difficulty. The
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Taxation Laws (Part B States) (Renoval of
Difficulties) Order, 1950 was t hus passed.
Par agraph 3 of that order provided:

"3. Carry-forward and set of f of
previous | osses-where in any previous Yyear
prior to the previous year for "t he
assessment for the year ending on the 31st
day of March 1950, an assessee has sustai ned
a loss of profits or gains in any business,
prof ession or vocation carried on by him and
such loss would, had the State | aw conti nued
to be in force, have been set off against the
profits and gains, if any, from the sane
busi ness chargeable 'to tax in the said year
of assessment or- in “any year subsequent
thereto, such | oss would be so set off in the
same manner, to the sane extent, and up to
the sanme year of assessnent as it would have
been set ~ off had the State |aw continued to
be i'n force."

611

The critical words are those contained in the
| ater part, nanely, "in the same nmanner, to the
same extent, and up to the same - year of

assessnent, as it /would have been set off had the
State law continued to be in force". They show
that the law to apply to the | oss of "any previous
year prior to the previous year for the assessnent
for the year ending on the 31st day of March

1950" was the law in force in-a Part B State here,
the Travancore Act. Now, taking the case of the
assessee Conpany, we shall indicate which previous
year or years would be governed by the Travancore
Act. The previous year of the assessee Conpany for
the assessment year ending 31st-day of March 1950
woul d be the Cal endar year, 1-1-1949 to 31-12-
1949. To that, the Indian Incone-tax Act would
apply. The application of the Travancore Act by
para 3 of the order was limted to the previous
year before 1-1-1949 and other earlier previous
years. The previous year, wth which we are
concerned, 1-1-1946 to 31-12-1946, is so clearly a
previ ous year, to which the Travancore Act
applies. that it does not admt of any doubt or
difference. The nmatter is thus governed by the
Travancore Act.

The Travancore Act laid down, inter alia,
that a loss arising in the previous year for the
assessment for the year ending on the |ast day of
Kar kadakom 1123, could be carried forward for two
years. The assessnent year for 1123, ME. covered
the period, 17-8-1947 to 16-8-1948, and the
previous year of the assessee Conpany relative to
that assessnent vyear was 1-1-1946 to 31-12-1946.
The loss of the Calendar vyear, 1946 could be
carried forward to the Calendar years, 1947 and

1948 and given effect to, till the assessnent
year, 1125 (17-8-1949 to 16-8-1950) . The
assessnent year, 1-4-1951 to 31- 3-1952,

corresponded to the account year of the assessee
Conpany, 1-1-1950 to 31-12-1950, and that s
beyond two years, whether one takes

612

the account year or the assessnent year as the
basis of the cal cul ation of two years.
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The High Court, with all due respect, was not
right in thinking that the Renoval of Difficulties
Order, 1950 was meant to enlarge the rights of the
new assessees brought within the reach of the
I ndian I ncone-tax law. The intention of the |aw
was to make a dividing line between those previous
years to which the provisions of the earlier |aw
woul d apply, and those previous years to which the
provisions of the Indian Income-tax Act would
apply. The rights were neither enlarged nor
curtailed. As pointed out by Chagla, CJ. in the
I ndore Malwa United MIIls Ltd. v. Conmi ssioner of
I ncome tax (1).

“the only right integration has given to
an assessee is the right contained in clauses
(sic) 3 of the (Renoval of Difficulties)
Order, 1950 and that right-is that if the | aw
of "his own State permtted him to carry
forward the | osses, then that right is
preserved under the Indian | ncone-tax Act."

paragraph-3 of the Oder clearly said that the
right was available in the same manner, to the
same extent and up to the year of assessment, as
laid down in the State law (here, the Travancore
Act). Since in this case, the carry-forward of the
loss was for only two years and those years were
before the previous year fromwhich the Indian
I ncome-tax Act began to apply, there is  no
qguestion of the application of the Indian |Incone-
tax Act.

The appeal thus succeeds, and is all owed. The
assessee Conpany shall pay the costs of the appea
in the H gh Court, but there shall be no order
about costs in this Court.

Appeal al | owed.
613




