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ACT:

Del hi Rent Control Act, 1958 (Act 59 of 1958) Section
21-Wiil e invoking the renedi al- provisions of Section 21, the
| andl ord should cone with clean hands a and not suppress or
falsify facts-Doctrine of suppressioveri wll disentitle him
to get back possession later in such cases of suppression of
facts-Duty of the Court-Meaning of <collusion-Right to
resile, when avai |l abl e-Rul e of ~oppression and illega
contract expl ai ned.

HEADNOTE

The respondent Smt. Ram Chanbeli |eased out the suit
prem ses to the appellants for a period of three years under
an order dated Decenber 22, 1977 passed by the Additiona
Rent Controller in Suit No. M 798/ 77 under section 21 of the
Del hi Rent Control Act. On the expiry of the said period,
when the respondent filed an application before the Rent
Controller for possession of the prem ses, the appellants
filed objections, hi ghlighting how by suppression and
falsifying facts the respondent resorted to the provisions
of section 21 of the Rent Act, and challenged the need for
personal occupation. The Additi onal Rent Control | er
therefore, after hearing both sides revoked the pernission
granted in 1977. However, the Rent Control Tribunal —set
aside the order of the Addl. Rent Controller and ordered
eviction. The H gh Court in Second Appeal confirned
Tribunal’s order. Hence the tenant’s appeal by Special Leave
of the Court,

Al'l owi ng the appeal, the Court,
N

HELD : 1. On the facts and circunstances of the case,
the landlady is not entitled to invoke the renmedy under
section 21 of the Delhi Rent Control Act. The perm ssion
under section 21 of the Act had been obtained by her on the
basis of wong statenent, but for which the pernission would
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not have been accorded. These statements which were in the
nature of half truths were apparently nade in order to make
good the plea that there was only a tenporary necessity to
| ease out the building for a short period and that there was
a bonafide anticipation that there would be a pressing
necessity to reoccupy the prem ses at the end of the period,
which were the two crucial factors governing and order under
section 21 of the Act. [296 F; E]

S.B. Noronah v. Prem Kumari Khanna, [1980] 1 S.CR
281; appli ed.

2: 11t is true that the appellants who were the
weaker of the two parties did not question the truth of the
statenents nmade by the respondent when the perni ssion was
granted. But such conclusion, if any, between the two
unequal parties does not . confer any sanctity on the
transaction in question. In cases of this nature it is
al ways open to the weaker of ~the two parties to establish
that the transaction was only a canoufl age used to cover its
true nature. [296 H; 297 A]

291

2:2. - Collusion inplies the existence of two or nore
parties who can deal with each other independently with the
object of entering into an arrangenent which nay serve as a
cloak to cover up the real state of affairs. Wen one party
can dominate over the wll of the other, it would not be a
case of collusion but one of conpul sion. The above viewis
fully in consonance with the spirit- behind the rule of
oppression which is' recognised as an exception to the
doctrine that a party cannot recover what he has given to
the other party under —an illegal contract. The ground that
the appellants cannot challenge the permssion ‘initially
granted under section 21 of the Act is not, therefore,
available in this case. [297 B-(

Smith v. Cuff [1817] 6 M &S 160 @165, quoted wth
approval .

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 2800 of
1982.

From the Judgment and Order dated the 23rd August, 1982
of the Delhi Hgh Court at New Delhi in S.A O No. 277 of
1982.

E. X. Joseph and N. S. Das Behl for the Appellant.

J.M Khanna for the Respondent.

The Judgrment of the Court was delivered by :

VENKATARAM AH, J. This is an appeal by special |eave
agai nst the judgnent of the High Court of Del hi dated August
23, 1982 in S.A O No. 277 of 1982 disnissing the appea
filed by the appellants.

The respondent Snmt. Ram Chanbeli |eased out the
prem ses in question to the appellants under an order dated
Decenmber 22, 1977 passed by the Additional Rent Controller
in suit No. M798/77 wunder section 21 of the Delhi Rent
Control Act, 1958 (Act 59 of 1958) (hereinafter referred to
as ‘the Act’), the relevant part of which reads thus :

"Statement of Snt. Ram Chanbeli w/ o Sh. G L. Gandh

| am the owner-landlord of premses No. 637,
Double Storey, New Rajinder Nagar, New Delhi. The
entire prem ses conprising of two roons, kitchen, bath,
latrine shown in the plan Exhibit-Al is surplus with ne
for alimted period of 3 years which | want to |et out
to the respondent for residential purposes for the said
period at rupees 425/- p.m which is mentioned in Mark
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Bwith effect fromthe date of permi ssion. | have never
et out the portion to anybody wearlier toit. My son
and nmy nother were living in the

292
said premses. M nother has not been feeling well. M
son is studying in 9th class. After about three years
ny nmother wll be alright and my son will grow up and
for them | shall require the premises after three
years.
RO & AC ARC

Statement of Shri V.S. Rahi, son of Sh. Thakur

Copal Singh, 45 years, teacher and Snt. Santosh Rah

w o Shri V.S, Rahi, aged 45 years, teacher resident of

33/ 52, Prabhat Road, Karol Bagh, New Del hi. W want the

prem ses for three years for the residential purposes

fromthe date of permnmission. W are not in possession
of the prem ses nor were we tenants in it.

RO & AC ARC

ORDER
This order wll dispose of application under

Section 21 DRC Act filed by Snt. Ram Chanbeli applicant

seeking permssion to let out first floor of her

prem ses No. 637 Double Storey, New Rajinder Nagar, New

Delhi. It is stated that the first floor of the said

prem ses conprising of two living rooms, kitchen, bath

and latrine detailed in plan exhibit A1 is surplus
with her for a linmted period of three years and she
will require it after the said period of three years.

The petitioner « and respondent” have nade statenent on

oath in this connection. In view of the statenment of

the parties, permssion u/s 21 of DRC Act is granted to

Smt. Ram Chanbeli, wife of Shri G L. Gandhi applicant

to let out first floor of her prem ses No. 637, Double

Storey, New Rajinder Nagar, New Delhi to Shri V.S, Rah

and Sm. Santosh Rahi - respondents for residentia

purposes for the said period of three years with effect
fromthe date of the order.
J.D. Kapoor,
Add.  Rent Controller"

On the expiry of the period of three years nentioned in
the above order the respondent filed an application before
the Additional Rent Controller for possession of the
prem ses. The appellants filed objections to the said
application stating that the respondent was confor-

293

tably living with her husband and son in the ground floor of
the building; that she was not in need of the first floor of
the building which had been | eased out in their favour; that
the statement that her nother was |iving with her was not
true; that her son was studying in the 7th class in 1977 and
not in the 9th class as stated by her before ‘the Rent
Controller in 1977 and that the Rent Controller had
permtted the |easing out of the building under section 21
of the Act without applying his mnd. It was further pleaded
that the application had been filed with a view to
extracting higher rent. The appellants also stated that the
statenent of the respondent that she had not |eased out the
buil ding earlier to any body el se was not true. After going
through the affidavits filed by the parties in support of
their cases the Additional Rent Controller held that the
respondent had obtained the permssion under section 21 of
the Act by nmaking wong statenents and accordingly revoked
the said permssion. Consequently the appellants could not
be evicted under that section. Aggrieved by the order of the
Additional Rent Controller, the respondent filed an appea
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before the Rent Control Tribunal. The Tribunal allowed the
appeal and directed the eviction of the appellants. The
Tri bunal observed that when the Controller had been inforned
by the respondent right at the tine when the perm ssion was
granted under section 21 of the Act that the property was
not required by her for a period of three years but would be
needed after that period for the use of her son and her
not her who was unwell at that time, there was no ground to
hold that the transaction was not genuine. The second appea
filed by the appellants against the order of the Tribuna
was di smssed by the Hi gh Court. This appeal by specia
| eave is filed against the judgnent of the Hi gh Court.

Section 21 of the Act reads.

"21. Where a landlord does not require the whole
or any part of any premises for a particular period,
and the |l andl ord, after obtaining the permission of the
Controller in~ the prescribed manner, |lets the whole of
the premises or part thereof as a residence for such
period as may be agreed to in witing between the
| andlord and the tenant and the tenant does not, on the
expiry of - the said period, vacate such prem ses, then
not wi t hst andi ng anyt hing~ contained in section 14 or in
any other law, the, Controller nmay, on an application
made to himin this behalf by the landlord within such
time as may be prescribed, place the

294

landl ord in vacant possession of the prenises or part

thereof by evicting the tenant and every other person

who may be in occupation of ‘such prem ses."

When section 21 of the Act was enacted it was believed
that it would encourage | andlords, who would not ordinarily
be willing to lease out a building as a residence for a
short time even though they might not be in need of it
during that period, to lease it ~out for such short period
because of the sunmary renmedy provided by that section to
recover possession of the building quickly fromthe tenant
i nstead of the usual eviction proceedings which would take a
long tine to term nate

It was not perhaps fully realised at thetinme of the
enactment of section 21 of the Act that nmany unscrupul ous
 andl ords would enter into arrangenents purporting to be
those under that section but in reality were ordinary | eases
and would utilise the threat of the summary renedy avail able
under that section to realise higher rents or for any other
purpose considered to be contrary to the benign purposes
sought to be achieved by the Act. Wien one such case in
whi ch the genuineness of a transaction entered into under
section 21 of the Act canme before this Court in S.B. Noronah
v. Prem Kumari Khanna, (1) Krishna Iyer, J. observed

"It is easy to envisage the terrible blowto the
rent control law if Section 21 were freely permitted to
subvert the scheme of Section 14. Every landlord wll
insist on a tenant going through the formal exercise of
Section 21, meking ideal averments in terns of  that
Section. The consequence will be that both the Cuvi
Procedure Code which prescribes suits for recovery of
possession and the Delhi Rent Control Act which

prescribes grounds for eviction will be eclipsed by the
pervasi ve operation of Section 21. Neither grounds for
eviction nor suits for eviction wll thereafter be

needed, and if the landlord noves the court for a nere
warrant to place the landlord, through the court
process, in vacant possession of the prem ses, he gets
it. No court-fee, no decree, no execution petition, no
term nation of tenancy wish for possession and the
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court is at your command. Such a horrendous situation

will be the negation of the rule of lawin this area.

So it is that we deemit necessary to
295

lay down the law as inplied in Section 21

VWhen an application under Section 21 is filed by
the landlord and/or tenant, the Controller nust satisfy
hinself by such inquiry as he nay nake about the
conpul sive requirenments of that provision. If he nmakes

a mndless order, the Court, when challenged at the

time of execution, will go into the question as to

whet her the twin conditions for sanction have really
been fulfilled."

The appeal before us has to be considered agai nst the
above background.

It is wurged by the appellants that the order passed
under section 21 of the Act ~in this case having been
obtained on the basis of statenments which were wong, the
application for eviction shoul d be dism ssed.

Wiil'e it is true that the Court should proceed with the
initial presunption that the order under section 21 of the
Act was a regular one, the Court should still exam ne the
material placed before it by the tenant inducted under that
provision in order to satisfy itself that there has not been
any msuse of the/ said provision by the landlord taking
advant age of the helpless situation inwhich the tenant was
pl aced at the time when such order was obtai ned.

In the instant case it is seen that there were three
wong statenments made by the respondent when she approached
the Additional Rent Controller  seeking permssion under
section 21 of the Act to [ease out the property. First, it
is not true that the building had not been |eased out
earlier. Now it is adnmtted before us that there was one
Kataria occupying the building as a tenant on a nonthly rent
of Rs. 100/- only and he had vacated the sane about four or
five nonths before the, date on which the order was nmade
under section 21 while it is true that he had been there as
a tenant even before the respondent purchased the building
in the year 1972. After he vacated the building, it was
| eased out to the appellants on a rent of Rs. 425/- per
mensem Secondly, it is admtted that the respondent’s
not her was not living with her. It is nowadmtted before us
that the wonman who is nore than 75 years old described as
the nother of the respondent in the statenent of the
respondent recorded by the Additional Rent Controller when
perm ssion was given under section 21 is the sister of the
respondent’s father although in the course of the pro-

296

ceedi ngs before the Additional Rent Controller out of which
this appeal arises, she was described as the adoptive nother
of the respondent. It is now stated that she is the foster
nother of the respondent and that she canme wth the
respondent to the residence of her husband after her
marriage. It is stated that she was suffering from cataract
in her eyes; that it was not ripe for being treated in 1977
when the order was passed under section 21 of the Act and
that it was expected that after the cataract was renoved she
woul d need the building in the occupation of the appellants
which is equal in size to the ground floor in the occupation
of the respondent. Thirdly, the son of the respondent was an
young boy studying in the seventh class in 1977 and not in
the ninth class. From the foregoing it is obvious that the
respondent had suppressed that there was a tenant in the
buil di ng who had vacated only a few nonths before the date
of the application under section 21 of the Act; had made
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fal se statenent about the relationship with her so-called
foster nother; had not disclosed the nature of her sickness
which was expected to be cured in three years; had stated
that her son was studying in the ninth class to nake it
appear that he would be sufficiently old at the end of the
period of three years and that he would be in need of extra
accommodati on. These statenents which were in the nature of
hal f-truths were apparently made in order to nake good the
plea that there was only a tenporary necessity to | ease out
the building for a short period and that the respondent bona
fide anticipated that there would be a pressing necessity to
reoccupy the prem ses at the end of the period which are the
two crucial factors governing an order under section 21 of
the Act. The reasons given in this case are quite
unconvincing. W are not satisfied that the respondent
honestly believed when she applied for permssion under
section 21 of the  Act that she would be in need of the
prem ses in question at the end of the stipulated period. On
a consideration of the material before him the Additiona

Rent Controller was right in holding that the pernission
under section 21 of the “Act had 'been obtained by the
respondent on the basis of wong statenents but for which
the permi ssion woul d not have been accorded.

It is, however, urged that the appellants who had
colluded with the /respondent when permnission was granted
under section 21 of /the Act should not be now allowed to
resile from the stand they had taken then. It is true that
the appellants who were the weaker ~of the two parties did
not question the truth of the statenents nade by the
respondent when the —perm ssion was granted. But such
collusion, if any, between the two unequal parties does not
confer any sanctity
297
on the transaction in question. I'n cases of this nature it
is al ways open to the weaker of the two parties to establish
that the transaction was only a canoufl age used to cover its
true nature. Collusion inplies the existence of two or nore
parties who can deal with each other independently with the
object of entering into an arrangenent which nay serve as a
cloak to cover up the real state of affairs. Wen one party
can dominate over the wll of the other, it would not be a
case of collusion but one of conpul sion. The above viewis
fully in consonance with the spirit behind the rule of
oppression which is recognised as an exception to the
doctrine that a party cannot recover what he has given to

the other party under an illegal contract. 'It can never be
predicated as pari delicto where one holds the rod and the
other bows to it’. (Per Lord Ellenborough in Smth v. Cuff

(1817) 6 M& S 160 at 165). Cases which call for appropriate
relief to be given to an innocent party where 'one has the
power to dictate, the other has no alternative but ‘to submt
are not uncommon. Cheshire and Fifoot’'s Law of Contract
(10th Edn.) referes to another type of case belonging to
this category. At page 338 of that treatise is the follow ng
passage:

"Anot her type of case where the parties are not
regarded as equally delictual is where the contract is
rendered illegal by a statute, the object of which is
to protect one class of persons fromthe machinations
of another «class, as for exanple where it forbids a
landlord to take a premiumfroma prospective tenant.
Here, the duty of observing the law is placed squarely
upon the shoulders of the landlord, and the protected
person, the tenant, may recover an illegal premumin
an action for noney had and received, even if the
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statute onits to afford him this renedy either

expressly or by inmplication. In the words of Lord

Mansfiel d

Wher e contracts or transactions are
prohi bited by positive statutes, for the sake of
protecting one set of men the one from anot her set
of nmen; the one fromtheir situation and condition
being liable to be oppressed and i nposed upon by
the other; there the parties are not in par
delicto; and in furtherance of these statutes,
person injured after the transaction is finished
and com the pleted, my bring his action and
def eat the contract,"

The ground that the appellants cannot challenge the
perm ssion
298
initially granted ~under~ section 21 of the Act is not
therefore, available in this case.

The Tribunal and the H gh Court have approached the
present case in-a nechanical way and have failed to apply
correctly the ratio of the decision in Noronah’s case to the
facts before them W are of the viewthat on the facts and
in the circunstances of the case the respondent is not
entitled to i nvoke the renmedy under section 21 of the Act to
recover possession/of the prem ses.

In the result, the judgnments of the H gh Court and of
the Tribunal are set aside and the application filed by the
respondent under section 21 of the Act for recovery of the
prem ses is dism ssed.

The appeal is accordingly allowed with costs.

S. R Appeal al | owed.
299




