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ACT:

St andi ng Or der s- Scope of - Juri sdi cti on of Certifying
Aut horities, character and extent of-Jurisdiction of Court
to exani ne reasonabl eness--Industrial Employnent (Standing
O ders) Act,. 1946 (20 of 1946), U.P.~ Industrial D sputes
Act, 1947 (28 of 1948).

HEADNOTE

In accordance wth the provisions of the I ndustrial
Enmpl oyment (Standing Orders) Act, 1946, the appell ant
prepared draft standing orders in consultation wth its
enpl oyees and submtted the sanme to the Certifying O ficer
for certification. Since the appellant’s workers had not
formed any union, three. representatives of the worknmen were
elected to represent themat the certification proceedings.
These representatives took no objection to |(the draft
standing orders submtted by the appellant. The  Certifying
Oficer examned the reasonableness of the provi si ons
contained in the draft Standing Orders nmade several - changes
in t he draft and accordingly certified them The
appel l ant’ s appeal to the Appellate Authority was dism ssed.
I n appeal by special |eave,

HELD : (i) The contention that the procedure adopted by the
certifying authorities in dealing with the question of the
fairness or reason abl eness of the draft Standing Orders is
invalid, nmust fail

Though, originally the jurisdiction of the certifying
of ficer and the Appellate Authority was very limted., s. 4
as anended by Act 56 of 1956 has inposed upon the certifying
officer or the appellate authority the duty to adjudicate
upon the fairness or the reasonabl eness of the provisions of
any Standing Oders and thus the jurisdiction of these
authorities and the scope of inquiry have becone wi der. The
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Act contenplates that the Standing Orders nust cover natters
initially included in the Schedule as well as matters which
may be added to the Schedul e by the appropriate Governnent
in exercise of the authority conferred on it by s.15. [867
H, 868 F]

It cannot be said that since an el aborate nachi nery has been
established by the U P. Industrial D sputes Act, 1948 any
attenpt by the certifying authorities to devise detailed
provisions in respect of natters covered by the First and
Second Schedules to the U P. Act would trespass upon the
provisions of that Act. The scope of the provisions of the
two Acts and the fields covered by themare not the sane.
Wiile the Industrial Enploynment (Standing Orders) Act
purports to secure to industrial enployees clear and
unanbi guous conditions-of their enploynent, the schene of
the U P. Act is to deal with problenms posed by Industria
Di sputes which have actually arisen or are apprehended. [869

G 870 C

(ii)Consent of the enployees, though rel evant cannot have a
decisive " significance in certification proceedings. The
authority  hasto deal with the matter according to its own
judgment and nust decide in-appropriate cases, like the

i nstant case where the enployees are not organi sed or strong
enough, whether or 'not a particular standing order is fair
or reasonable. [871 A-(C

864

(iii) The draft Standing Orders cannot "relate to nmatters
outsi de the Schedule to the Act. By s. 3 (2) of the Act the
enpl oyers have to frame draft Standing O ders and these nust
normally cover the itens in the schedule tothe Act. I f,
however, it appears to the —appropriate authorities that
having regard to the relevant facts and circunstances it
would be wunfair and unreasonable to make provision for a
particular item it would be competent to the authorities
not to frame draft Standing Orders in that behalf, but the
enpl oyer cannot insist wupon adding a condition to the
Standing Oder which relates'to a matter which’' is not
i ncluded in the Schedule. [871 F; 872 E]

(iv) The wording of s. 3 (2) of the Act indicates that the
appropriate authority may permt departure from the Mode

Standing Orders if it is satisfied that insistence upon such
conformty may be inpracticable. [872 G

Associ ated Cenent Co. Ltd. v. P. D. Was [1960] 2 S.C'R 974
[1960] 1 L.L.J. 565, referred to.

(v) The object of the Act being to require the enployers to
defi ne with sufficient precision the condi tions of
enpl oyment under them it is open to the appropriate
CGovernment to add to the Schedule if the item added has
relation to conditions of enploynent. The enuneration of
particular matters by s. 15(2) will not control or Limt the
width of the power conferred on the appropriate Governnent
by s. 15(1). Wether or not an addition should be made is a
matter for such Governnent to decide in its discretion and
the reasonabl eness of such addition cannot be questioned.
So, having regard to the devel opnent of industrial law in
this country it cannot be said that gratuity, provident fund
and the age of superannuation or retirenent are not nmatters
relating to conditions of enploynent. [873 E-H|

(vi)The provision for pension which the certified Standing
Order No. 54 purports to make must be regarded as invalid
since it was neither extended by the enployer nor agreed
upon between the parties as required by item 11-C of the
Schedule to the Act. As such, it will not be fair or
reasonable to retain the other part of Standing O der No. 54
dealing with retirement age without the provision as to
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paynment of pension. [874 E-H]
(vii)The two provisos to Standing Order 47 as well as

St andi ng Orders 48(a)(1) & (2) which nake el abor at e
provisions for appeals and the finality assigned to the
deci si on of the Labour Conm ssioner under Standing Order 49
are outside the purview of the Act and therefore nust be
held to be bad in law. Though the schene of the Act, as
nodified in 1956, has widened the scope of the enquiry
before the appropriate authorities, the Act does not
authorise the introduction of Standing Oders which would
result in appeals to outside authorities either by the
wor kmen or the enployer and thereby extend the scope of the
provisions which can legitimately be made by Standing
O ders. The Standing Orders are intended to regulate the
conditions of service of the enployees and in that behalf
may |egitimately nake provisions concerning the rights and
liabilities of the parties and their enforcenent by an
i nternal arrangement between the enployer and his enpl oyees.
[878 H 879 B]

(viii)ln _an appeal under Art. 136 of the Constitution this
Court woul-d not be justified in exam ni ng t he
correctness of the conclusions reached by the appropriate
authorities in dealing with the 'reasonabl eness or fairness
of the Standing Orders. That is a matter left to the
di scretion of the authorities. [879 F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 164 of 1965
and 1105 of 1964.

865
Appeal s by special |eave fromthe orders dated the June 29,
1963 and August 31, 1963 of the Industrial Tribunal' (I1)
Utar Pradesh and Industrial Tribunal (H), Utar | Pradesh
(Appellate authority) 1in Appeals Nos. 1 of 1963 and 4 of
1963 respectively.

M C. Setalvad, B. L. Khanna and K. K Jain, for the
appellant (in C. A No. 164/65).

B. L. Khanna and K. K. Jain, for the appellant (in C A
No. 1105/65).

C. B. Agarwala and O. P. Rana, for respondents 1 and 2.

The Judgrment of the Court was delivered by

Gaj endragadkar, C.J. This appeal has been brought “to this
Court by special leave and it challenges the wvalidity of
certain orders passed by the Certifying Authorities in
respect of the draft Standing Orders which the —appellant,
The Rohtak Hissar District Electric Supply Co.! Ltd., had
submitted to themfor certification. Five respondents / have
been inpleaded to this appeal; they are the State of /U P.
Certifying Oficer for Standing Orders and Labour
Conmi ssi oner, U. P., Kanpur, and three representatives of the
enpl oyees respectively. At the hearing before wus, the
enpl oyees’ representatives have not appeared and the
appeal has been contested by respondent No. | al one.

The appellant is a Joint Stock Company incorporated under
the Conpanies Act, and it has its registered office at
Al | ahabad. The principal object for which this Conpany has
been incorporated is to carry on the business of generation

and distribution of electricity. In accordance wth the
provi sions of the Industrial Enploynent (Standing O ders)
Act, 1946 (No. 20 of 1946) (hereinafter call ed "t he
Act’), the appellant prepared draft Standing O-ders in
consultation with its enployees and subnitted the same to

the Certifying Oficer on the 24th Decenber, 1950, for
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certification. At that tinme, the workmen enployed by the
appellant had not fornmed any Union, and so, the Labour
Department held proceedings for the election of the three
representatives from the said worknen. Nornmally, a Union
representing the worknen woul d have been conpetent and
qualified to represent the worknmen in the certification
proceedi ngs; but since there was no Union in existence, the
Labour Departnent had to adopt, the expedi ent of asking the
wor kmen to elect three representatives. That is how
respondents 3 to 5 cane to be elected as the representatives
of workmen. In the «certification pr oceedi ngs, t hese
representatives took no objection to the draft Standing
Orders submtted by the

866

appel | ant . In fact, the said draft Standing Oders were
submitted to the Certifying Oficer on the basis that they
had been agreed to by the appellant and its workmen.
The Certifying Oficer, however, exam ned the fairness and
reasonabl eness of the provisions contained in the said draft
St andi ng Orders and nade several changes in them The draft
Standing Orders with the changes nade by the Certifying
Oficer were accordingly certified on the 21st Novenber,
1962.
Agai nst the said order passed by the Certifying Oficer, the
appellant filed an appeal before the Industrial Tribunal
U P., Allahabad, which had been appointed the Appellate
Authority wunder the Act. It was urged by the appellant
before the Appellate Authority that the Certifying O ficer
was in error in making nodifications in the draft Standing
Orders submitted to himfor his certification, but the
Appel | ate Aut hority did not accept t he appel l ant’s
contention and, in substance, confirmed the order passed by
the Certifying Officer. |In the result, the appeal preferred
by the appellant was di snmi ssed by the Appellate Authority on
the 29th June, 1963. It is against this appellate ' order
that the appellant has come to this Court by special |eave.
Along wth this appeal, Cvil Appeal No. 1105 of 1964 has
been pl aced before us for hearing and final disposal. Thi s
appeal arises between the appellant Ms Anitabh Textile
MIlls Ltd., and its workmen and it raises substantially the
same points as arise in 'Civil Appeal No. 164 of 1965. M.
K. K Jain, who appeared for the appellant in this appeal
has stated before us that the decision in this appeal” wll
follow our decision in Civil Appeal No. 164 of 1965. That
is why we do not propose to refer to the facts in this
appeal nor deal with it separately.
The first point which M. Setalvad has raised before us in
Cvil Appeal No. 164 of 1965 is of a general character. He
contends that the Mddel Standing Orders which  have / been
followed as a pattern by the certifying authorities in the
present certification proceedings, are thenselves invalid in
some nmaterial particulars. H s argunent is that the  Mode
Standi ng Orders perm ssible under the Act shoul d be confined
to matters which do not fall within the purview of the
provisions of the Industrial Disputes Act, 1947 (No. 14  of
1947) (hereinafter called 'the Central Act’) ,or of the UP
Industrial Disputes Act, 1947 (No. 28 of 1947) (hereinafter
called "the UP. Act’).

Before dealing with this point, it is necessary to indicate
the broad features of the Act. The Act was passed on the
23rd

867
April, 1946, and the Standing Orders franed by the U P. Gov-
ernment under S. 15 of the Act were published on the 14th
May, 1947. The Central Act cane into force on the 1st
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April, 1947, whereas the U. P. Act canme into force on the 1st
February, 1948. It will thus be seen that the Act cane into
force before either the Central Act or the UP. Act was
passed. The schene of the Act originally was to require
enployers in industrial establishnents to define with
sufficient precision the conditions of enploynment under them
and to make the said conditions known to the workmen
enpl oyed by them The Legislature thought that in nany
i ndustrial establishnents, the conditions of enploynment were
not always uniform and sonetinmes, were not even reduced to
witing, and that l|led to considerable confusion which
ultimately resulted in industrial disputes. That is why the
Legi slature passed the Act making it conmpulsory for the
establishnents to which the Act applied to reduce to witing
conditions of enploynent and get themcertified as provided
by the Act. The nmatters in respect of which conditions of
enpl oymrent had to be certified were specified in the
Schedul e appended to the Act.  This Schedule contains 11
matters in respect of which Standing Orders had to be, nade.
In fact, the words "Standi ng Orders" are defined by s. 2(Q)
as neaning rules relatingto nmatters set out in the Sche-
dul e. The "Certifying O ficer" appointed under the Act is
defined by S. 2(c), whereas "Appellate Authority" is defined
by S. 2(a).

Oiginally, the jurisdiction of the Certifying Oficer and
the. Appellate Authority was very limted; they were called
upon to consider whether the Standing Orders subnmitted for
certification conformed to the Mddel Standing Orders or not.
Section 3(2) provides that these Standing O ders shall be,
as far as practicable, in - conformty wth such Mode
Standing Orders. Section 15 which deals with the powers of
the appropriate Governnment to mamke rul es, authorises, by cl
(2) (b), the appropriate GCovernnment to set out. Mode
Standing Orders for the purposes of this Act. That is how
the original jurisdiction of the certifying authorities was
limted to examine the draft Standing Orders submtted for
certification and conpare themwith the Mdel /Standing
Orders.

In 1956, however, a radical change was nmde in t he
provisions of the Act. Section 4 as amended by Act” 36 of
1956 has inmposed upon the Certifying Oficer or the
Appel l ate Authority the duty to adjudicate upon the fairness
or the reasonabl eness of the provisions of any Standing
O ders. In other words, after the anendnent was made in
1956, the jurisdiction of the certifying ~authorities has
becone very nuch wi der and the scope of the

868

enquiry also has becone correspondingly wider. | Wen draft
Standing Orders are submtted for certification, the enquiry
now has to be twofold; are the said Standing Oders in
conformity wth Mdel Standing Oders; and are, t hey
reasonable or fair ? In dealing with this latter question
the Certifying Oficer and the Appellate Authority have been
gi ven powers of a Civil Court by S. 11(1). The decision  of
the Certifying Oficer is nmade appeal able to the Appellate
Authority wunder S. 6 at the instance of either party.
Similarly, by an anendnent nade in 1956 in S. 10(2) both the
enpl oyer and the worknen are permitted to apply for the
nmodi fication of the said Standing Orders after t he
expiration of 6 nonths fromthe date of their comng into
operation. It wll thus be seen that when certification
proceedi ngs are held before the certifying authorities, the
reasonabl eness or the fairness of the provisions contained
in the draft Standing Orders falls to be exam ned. That s
one aspect of the matter which has to be borne in mnd in
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dealing with M. Setalvad’'s contention
The second aspect of the matter which is relevant on this
point is that the Standing Orders have to cover the mtters

specified in the Schedul e attached to the Act. Item1 1 in
the said Schedule refers to any other matter which may be
prescri bed. We have already nentioned the fact that s. 15

confers power on the appropriate Governnent to nake rules.
Section 15 (2) (a) provides that the appropriate Governnent
may, by rules, prescribe additional matters to be included
in the Schedule, and the procedure to be followed in
nmodi fying Standing Oders certified under this Act in
accordance wth any such addition. Thus there can be no
doubt that the Act contenplates that the Standing O ders
nmust cover natters initially included in the Schedule as
well as matters which may be added to the Schedule by the
appropriate CGovernment in exercise of t he aut hority
conferred on it bys. 1.5. In fact, by virtue of this power,
the U P.  Government has added several items to the |Iist
contained’ in- the Schedule; they are 8A-issue of service
certificate; 9A--censure and warning notice; 11 A-issue of
wage slips; Il B-introduction of welfare schenmes such as
provi dent fund, gratuity etc.; and 11C - age of
superannuation or retirenent, rate of pension or any other
facility which the enployers may |like to extend, or may be
agreed wupon between the parties. W will have occasion to
deal with item 11C later. The position, therefore, is that
inthe State of U P. Standing Orders have to cover the itens
originally included in the Scheduleas well ‘as the itens
whi ch have been subsequently added thereto.

M. Setalvad s argunment is that in determ ning the scope of
the Standing Oders and the character and extent. of the
jurisdic-

869

tion conferred on the certifying authorities under the Act,
we should not overlook the fact that when the Act was
passed, the Central Act and the U _P. Act had not cone into
operation; and as it was originally passed, the Act required
certification of Standing Orders which were in conformty
with the Mdel Standing Orders wthout exanining their
reasonabl eness or fairness. The position under the origina
Act, according to M. Setalvad, therefore was that the
conditions of enploynent which had to be included in - the
Standing Oders were no better than, or different from
simlar conditions which would ot herw se have been i ncl uded
in contracts of service between the enployers and their
enpl oyees. After the Central Act and the U'P. Act were
passed, a different situation has arisen. The U P. Act,
following the pattern of the Central Act, has provided for
the settlenent of industrial disputes and other  incidenta
matters in accordance with its own schene. Sections' 4(A
and 4(B) of the U P. Act deal with the establishnment of
Labour Courts and Industrial Tribunals, and S. 4K  gives
power to the State Governnent to refer disputes f or
adj udi cation to Labour Courts or Industrial Tribunals. The
First Schedule to the UP. Act sets out 6 itenms  of
i ndustrial disputes which can be referred to the Labour
Courts, whereas the Second Schedule refers to 11 itenms of
i ndustrial disputes which can be referred for adjudication
to the Industrial Tribunals. Thus, an elaborate machinery
has now been established by the U P. Act for the purpose of
dealing with industrial disputes concerning the mtters
specified in the First and the Second Schedules to the U P.
Act . That is why any attenpt which the certifying
authorities may purport to mnmake in devising elaborate
provisions in respect of matters covered by the First or the
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Second Schedule of the U P. Act, would trespass upon the
provisions of the said Act, and in that sense, would be

i nval i d. Let the operation of the Act be confined to its
original form and no further; that, in substance, is the
general point raised by M. Setal vad before us.

W are not inclined to accept this contention. In

substance, the argunment proceeds on the assunption that
there is a conflict between the Act and the U P. Act. Since
we are not satisfied that there is any such conflict, it is
not necessary for us to consider what woul d have been the
result if we had taken the view that there was any such
conflict between the said two Acts. The schenmes of the two
Acts are in essence different in character. The Act
purports to secure to industrial enployees clear and unambi -
guous conditions of their enployment. The obvious object of
the Act is to avoid any confusion in the nminds of the
enpl oyers or the enployees in respect of their rights and
obl i gations concerning the

870

terns and conditions of enploynent and thereby avoi d
unnecessary industrial disputes.” The result of the Standing
O ders which are certified under the Act is to make it clear
to both the parties on what terms and conditions the workmen
are offering to work and the enployer is offering to engage
them The schene of the U P. Act, on the other hand, is to
deal with the problem posed by industrial  disputes which
have actually arisen or are apprehended, and naturally the
nature of the industrial disputes which may arise or which
may be apprehended, relates to itenms |larger in nunber than
the itens covered by the Act.~ It is true that sone of the
itens are comon to both the Acts, but as we have just indi-
cated, the scopes of the provisions of the two respective
Acts and the fields covered by themfromthat point of view
are not the sane.

After the Act was anmended in 1956, the Legislature has pro-
vided a speedy and cheap renedy available to individua

enpl oyees to have their conditions of enploynment determ ned
in the manner prescribed by the Act. If enployees or
enpl oyers desire any nodificationin the said Standing
Orders, that remedy is al so provided. The decision of the
Certifying Oficer is made subject to an appeal,” and so,
after its anendnent in 1956, the Act provides for a self-
contai ned Code for the fixation of conditions of enployment
in establishments to which the Act applies. It is true that
the original scope of the Act was rather narrow and |imnted;
but even after the scope of the Act has been nmade wider, we
cannot see how it <can be said to conflict with the
provisions of the U P. Act or the Central Act. Ther ef or e,
we are not inpressed by the argunent that the procedure
adopted by the certifying authorities in the present case in
dealing with the question of the fairness or reasonabl eness
of the draft Standing Orders submitted for certification is
invalid, and for that reason alone, sone of the ‘draft
Standing Orders certified by them shoul d be set aside.

The next contention which M. Setalvad has raised is that
the appropriate authorities under the Act were in error in
insisting upon conformity with the Model Standing Oders
under S. 3(4). Hi s argunent is that in certifying the
Standing Orders the appropriate authorities may, no doubt,
conpare themw th the Mddel Standing Orders, but they need
not insist wupon strict conpliance with them He also
suggested that it would be open to the enployers to include
matters in the Standing Orders which nay not strictly be
included in the Schedule. In this connection, he relied on
the fact that the draft Standing Orders which the appellant
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had submitted for certification, had been assented to by the
871
enpl oyees. In our opinion, this contention is m sconceived
and, must be rejected. The consent of the enployees is, no
doubt, a relevant factor which the certifying authorities
may bear in mnd in dealing with the question as to the
fairness or reasonabl eness of the said Orders. |[If both the
parties agree that certain Standing Orders subnmitted for
certification are fair and reasonable, that, no doubt, is a
consi deration which the appropriate authority nust take into
account; but clearly, the appropriate authority cannot be
denied the jurisdiction to deal with the matter according to
its own judgnent. It is for the appropriate authority to
decide whether a particular Standing Oder is fair or
reasonable, or not. Sonetinmes, the enployees may not be
organi sed enough to resist the pressure of the enployer or
may not be articulate; and where the enployees are not
organi sed or strong enough to put forward their point of
view vigorously, the fact that the enployer has persuaded
his enployees to agree to the draft Standing Oders, wll
not preclude the appropriate authority fromdischarging its
obl i gation by considering the fairness or reasonabl eness of
the draft. The present case itself is an illustration in
poi nt . VWen the ‘Standing Oders were drafted by the
appel | ant and subm'tted for certification, it was found that
the enployees of the appellant had no Union of their own;
and so, three representatives were elected by the enployees
at the instance of the Labour Departnent. The fact that the
enpl oyees’ representatives have not appeared before this
Court also shows that they are either not organi sed enough
or have not the financial capacity to take steps to engage
| awers to appear before this Court. Therefore, we do not
think that the consent of the enployees can have a decisive
significance in certification proceedings.
Then in regard to the matters which may be covered by the
Standing Orders, it is not possible to accept the argunent
that the draft Standing Orders can relate to natters outside
the Schedule. Take, for instance, the case of some of the
draft Standing Oders which the appellant -wanted to
introduce; these had reference to the liability ~of the
enpl oyees for transfer fromone branch to another and from
one job to another at the discretion of the managenent.
These two Standing Orders were included in the draft of the
appellant as Nos. 1Oand Il. These two provisions do not
appear to fall under any of the itens in the Schedul e; and
so, the certifying authorities were quite justified in not
including themin the certified Standing Orders.
In this connection, we may incidentally add ‘that if. the
appropriate Government adds to the list of itens in the
Schedul e, it may,
3Sup. Cl /66-9
872
in sone cases, be pernmissible to the certifying authorities
to say that having regard to the relevant factors, no
provision need be made for sone of the itens thus added.

The U P. Governnent has, by adding clause Il B to the
Schedule, referred to itens of welfare schenmes such as
provident fund, gratuities, etc. It would, we think, be

unr easonabl e to hold that the Standing O der nmust
necessarily refer both to provident fund and gratuities, and

ot her wel fare schenes. It is well known t hat t he
i ntroduction of these amenities in industrial establishnments
involves financial liabilities for the enployers, and the

deci sion as to whether these anenities should be introduced
or not, depends upon a consideration of several relevant
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factors; and so, if the additional itens are included in the
Schedul e, and they appear to overlap or cover the sane or
simlar ground, the appropriate authorities my, for good
reasons, take the view that the provision need not be made
for each one of those itens. This position has not been
seriously disputed before us by M. Agarwal for respondent
No. 1. He has fairly conceded that it is not obligatory on
the enpl oyer to have a schene ,for provident fund as well as
gratuity in every case. Thus, the true position appears to
be that wunder s. 3 (2) of the Act the enployers have to
frame draft Standing Orders and they nust normally cover the
items in the Schedule to the Act. |If, however, it appears
to the appropriate authorities that having regard to ’'the
relevant facts and circunstances, it would be wunfair and
unreasonable to make a provision for a particular item it
woul d be conpetent ~for themto do so; but the enployer
cannot insist upon-adding a condition to the Standing Order
which relates to a matter which is not included in the
Schedul e.

Then in regard to the conformity with the WMdel Standing
Orders, the position is clear.” Section 3 (2) of the Act
specifically requires that the Standing Orders shall be, as
far as practicable, in conformty with the nodel. These
words indicate that the appropriate authority nmay permt
departure fromthe Mdel Standing Orders if it is satisfied
that insistence upon such conformty nmay be inpracticable.
This fact also shows that in a given case, the appropriate
authority may permt departure from the Mdel Standing
Orders and may cone to the conclusion that one or the other
of the conditions included in the Mdel Standing Oders may
not, for the tine being, be included in the Standing Orders
of any particular establishnent vide Associated Cenent
Conpany Ltd.v. P. D. Was, and Qthers(1l).

(1) [1960] 2 S.C R 974. [1960) 1 L.L.J. 563.

873
The next point raised by M. Setalvad is in relation to the
addition of two itens to the Schedul e by respondent No. 1.
We have already nentioned these itens. M. Setalvad objects
to the addition of itemlIl B which has referenceto welfare
schenes, such as provident fund, gratuities, etc., as well
as item 11C which has reference to the age of superannuation
or retirement, rate of pension or any other facility which
the enployers nmay |like to extend or may be agreed upon
between the parties. W do not think that this argunent is
wel | -founded. W have al ready enphasi sed the fact that the
Act, even in its original form was intended to require the
enpl oyers to define with sufficient precision the conditions
of enpl oynent under them In pursuance of the said object,
the Schedule enunerated 10 itens in respect. of ~ which
Standing Oders had to be drafted by the enployers and
submitted for certification. Iltem1 1 in the -Schedule
refers to any other matter which nmay be prescribed. VWhen
the appropriate Government adds any itemto the Schedul e,
the relevant question to ask would be whether it refers to
the conditions of enploynent or not. |If it does, it would
be within the conpetence of the appropriate Governnent to
add such an item Section 15(1) confers wi de powers on the
appropriate Government to mmke rules to carry out the
purposes of the Act; and s. 15(2) specifies sone of the

matters enunerated by clauses (a) to (e), in respect of
which rules may be franed. It is well-settled that the
enuneration of the particular matters by sub-s. (2) will not
control or linmt the width of the power conferred on the

appropriate Government by sub-s. (1) of s. 15; and so, if it
appears that the item added by the appropriate Governnent
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has relation to conditions of enploynent, its addition
cannot be challenged as being invalid in | aw Wet her or
not such addition should be nade, is, a matter for the
appropriate GCovernment to, decide in its discretion. The
reasonabl eness of such addition cannot be guesti oned,
because the power to deci de which additions should be made
has been left by the Legislature to the appropriate
CGovernment. Having regard to the devel opnent of industria

law in this country during recent years, it cannot be said
that gratuity or provident fund is not a termof conditions
of employnment in industrial establishnents. Simlarly, it
would be difficult to sustain the argunment that the age of
superannuation or retirenent is not a matter relating to the
conditions of enploynent. Therefore, we are satisfied that
the contention raised by M. Setalvad that the addition of
items 11B and 11C to the Schedule is invalid, nust fail

That takes us to the points raised by M. Setalvad on the
nmerits ~of the "Standing Orders.. Lot us begin wth the
St andi ng
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Order in - relation to the age of superannuation. The
appel | ant had made a provision about t he age of
superannuation in its draft Standing Orders and it was
nunbered as 59. The Certifying Oficer had dropped this
draft Standing Order, because the appellant did not agree to
provide for any retirenent benefits. On appeal, however,
the appell ate authority has nmade substantial -alterations in
the said draft provisions and has nunbered it as Standing
Order 54. Under Standing Order NO 54 as certified, it 1is
provided that " a workman shall retire from service after
attaining the age of 55 years, or after puttingin 30 years
service whichever is earlier. |If he has put-in nore than
seven years' service, he shall get a pension at the rate
specified by the said Standing Order." M. Setal vad contends
that even if the addition of item11Cis valid, the relevant
certified Standing Order is not justified by item 11C In
our opinion, this argunent is sound and nust be uphel d. e
have already noticed that item 11C provides for the fixation
of the age of superannuation or retirement, and in that
connection, it incidentally refers to the rate of pension or
any other facility which the enployer may |ike to extend  or
may be agreed upon between the parties. This item consists
of two parts; the first relates to the age of superannuation
or retirenent; and the second refers to the rate of~ pension
or any other facility. |In regard to this latter part of
item 11C, the inportant provision is that this rate of
pensi on or any other facility should be such as the enpl oyer
may |ike to extend, or as nay be agreed upon  between. the
parties. It is plain that the provision for pension which
the certified Standing Order 54 purports to make was neither
extended by the enployer, nor agreed upon between the
parties. On this narrow ground al one, the said provision

in certifying S.O No. 54 nust be regarded as invalid.

That raises the question as to whether it would be fair or
reasonable to retain the other part of certified S. O 54
wi thout the provision as to paynment of pension. |t appears
to us that it would not be fair or reasonable to introduce a
term of retirenent in the conditions of service wthout
maki ng any provision for a suitable retiral benefit; but
such a provi sion cannot be nade suo Mdto by the appropriate
authority wunder item11C, it has to be made either at the
initiative of the enployer, or by consent of parties. M.
Setalvad did not dispute the position that it would be
equitable to nake sone suitable provision for retira

benefi t to the enployees, particularly t he exi sting
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enpl oyees, if an age of superannuation or retirement 1is

going to be fixed for the first tinme in this establishment.

He was, therefore, prepared that the whole of certified S O

No. 54 should be deleted and the matter of retire-
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ment of the enpl oyees should be left to be determ ned under

the existing practice. It is common ground that under the

existing practice, there is no age of superannuation or

retirement.

The next certified Standing Orders which are challenged by

M. Setalvad are in regard to the payment of conpensation

for "lay-off"; they are Nos. 29 and 30. C ause (a) of the

certified S.O 29 reads thus:-
"The enpl oyer may at any time or tinmes, in the
event of a fire, catastrophe, break-down of
machi nery or . stoppage of power supply,
epidemc, ~civil ~conmmtion or other causes,
whet her ~ of a |ike nature or not, beyond the
control of the enployer, stop any machine or
machi nes or departnent or departnents, wholly
or partly for any period or periods, by giving

two days’ notice, if possible. If tw days’
notice ~of closure has not been given, the
enpl oyer shall pay wages in lieu of such
notice, i.e., tw days wages.

Provided that no conmpensation in lieu of

notice in excess of wages for the actua

period' of closure shall be payable when the

peri od of closure is less than two days".
M. Setalvad argues that it is wholly unreasonable to expect
that where work is stopped for any of the reasons nentioned
in this «clause, it would be possible for the enployer to
give two days’ notice before such stoppage of work. Al the
causes mentioned in this clause are causes over which the
enployer has no control and which would overtake the
est abl i shnent suddenly and ' unexpectedly. We have no
difficulty in accepting this argunent. W would, therefore,
nodi fy the | ast sentence in the first paragraph of ‘certified
S. O No. 29(a) by providing that if in cases where it/  would
have been possible to give tw days’ notice of closure, but
the enpl oyer has not given such a notice. he shall pay wages
in lieu of such notice, i.e., two days  —wages. Pl ainly
stated,. having regard to the nature of the causes nentioned
in this clause, such a case can rarely arise.
Then as regards Standing Oder No. 30, M. Setalvad s con-
tention is that this Standing Oder conflicts with s 6K of
the U P. Act. This section deals with the right of workmen

| ai d-of f for conpensation. It is not necessary to refer in
detail to the provisions of this section for the purpose of
dealing with M. Setalvad's argunent. It would be enough to

state that this section refers to cases in which- worknen
laid off are entitled to conpen-

876

sation, and it provides for the scales at which ' such
conpensati on should be conputed. M. Setal vad suggests that
the mtter of paynent of conpensation for Jay-off having
thus been covered by s. 6K, it would not be legitimate for
the Standing Oders to make a separate provision in that
behal f. The field in question is covered by a specific
provision of the U P. Act and matters relating to that field
nust be dealt with by s. 6K and no ot her provision.

in this connection, M. Setalvad referred us to s. 6K of the
U P. Act. Section 6-R(1) provides that the provisions from
section 6-J to 6-Q shall have effect not wi t hst andi ng
anything inconsistent therewith contained in any other |aw
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(including Standing Orders) nmde wunder the I ndustria
Enpl oynent (Standing Orders) Act, 1946. There is a proviso
to this sub-section which is also relevant. It says that
not hing contained in this Act shall have effect to derogate
from any right which a worknmen has under the M ninum WAages
Act, 1948, or any notification or order issued thereunder or
any award for the tinme being in operation or any contract
with the enployer. It is clear that the proviso cannot
cover the cases of Standing Oders which are expressly
included ins. 6-R(1). It is true that the Standing O ders,
when certified, in substance enbody statutory conditions of
enpl oynment, but they cannot be treated as a contract wthin
the neaning of the proviso. The context obviously negatives
such a construction; and so, if the point raised by M.
Setalvad had to be decided solely by reference to the
provisions of s. 6-K and 6-R there would have been
considerable force in his argument. But the difficulty in
accepting M. ~Setalvad's argunent is created by the
provisions of s. 25-J of the Central Act. Section 25-1]
corresponds-to s.  6-R of the U P. Act, except this that the
proviso to s. 25-J(1) and sub-s. (2) of s. 25-J which have
been recently added by Act 36 of 1964, nmake a substantia
departure from the pre-existing position of the |aw even
under the Central Act. ~Section 25-J(2) is nmnore inportant

for our purpose. It reads thus :-
"For the renpoval of doubts, it is hereby
declared that nothing contained in this
Chapter shall be deened to af f ect t he

provi sions of any other law for the time being
in force.in any State in so far as  that |aw
provides for the settlenent of industria

di sputes, but the rights-and liabilities of
enpl oyers and workmen in so far as they relate
to Jay- of f and retrenchnent shal | be
determined in accordance with the provisions
of this Chapter™.
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It is thus clear that the last part of S 25-J(2)
categorically provides that the rights and liabilities of
the enployers and workmen in relation to |ay-off shall be

determined in accordance with the provisions of Chapter V-A
of the Central Act. This clearly nmeans that in regard to
the question about the paynent of conpensation for lay-off
and retrenchnent, the relevant provisions of the Central “Act
will apply and not those of the U P. Act. Thi's position
cannot be, and is not, disputed by M. Setalvad.

Once we reach this stage, we have to go to the proviso to S.
25.J(1), because it is one of the provisions contained in
Chapter V-A which is made applicable by s. 25-J (2); and
this proviso clearly and unanbiguously |ays down, /inter
alia, that where under any Standing Orders, a workman is
entitled to benefits in respect of any matter covered by
Chapter V-A which are nore favourable to himthan those to
whi ch he would be entitled under this Act, he shall continue
to be entitled to the nore favourabl e benefits in respect of
that matter, notwi thstanding that he receives benefits in

respect of other matters under this Act. The position
therefore, is that s. 25-J(2) makes Chapter V-A of the
Central Act applicable to disputes in rel ation to

conpensation for lay-off, notwithstanding S. 6-K and 6-R of
the UP. Act; and anobngst the provisions thus nade
applicable by S. 25-J(2) is the proviso to s. 25-J(1) under
which the Standing Oders which give nore favourable
benefits to the enployees in respect of conpensation for
lay-off, wll prevail over the provisions of the Centra
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Act . W ought to add in fairness that as soon as this
aspect of the nmatter was brought out in the course of
arguments, M. Setal vad conceded that his contention agai nst
the validity of certified Standing Oder 30(a) could not be
pressed. A somewhat simlar question was raised before this
Court and has been considered in Wrkers of Dewan Tea Estate
and Gthers v. Their Managenent(1).

There is one nore point which still remains to be
consi der ed. In this connection, the controversy centres
round certified Standing Orders 47, 48 and 49. These
Standing Orders purport to have been nade under item 10 of
the Schedule to the Act. Item 10 refers to the nmeans of
redress for worknen against unfair treatnment or w ongful
exactions by the enployer or his agents or servants.
Standing Order 47 deals with the procedure for enquiring
into conplaints. The substantive part of this Standing
Order is not in dispute; what is challenged is the validity
of the two provisos-to the said Standing Oder, and the
whol e of Standing Orders 48

(1) [1964] 1 L.L.J. 358.
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and 49. The first proviso to S.O 47 gives aright to the
conpl ai nant workman to appeal to the Labour Conm ssioner or
to a Conciliation Oficer of the U P. Government, or to the
machi nery provided by collective agreenents, if any, against
the decision of the investigating officer or the enployer,
wi thout prejudice to any right of the workmen aggrieved by
the decision of the investigating officer or the enployer to
resort to proceedings in a court-of law. The second proviso
aut hori ses a workman or a registered Union of which he is a
menber to submit a conplaint of dismssal for the  decision
to the Labour Conmissioner or to a State Conciliation
Oficer direct wthout first referring it to the ' Labour
Oficer of the industrial establishnent or if there is none,
any other officer appointed by the enployer in this behalf
or the enployer. Standing Oder 48(a) purports to  provide
that the decision of the enployer (upon any question  arising
out of, in connection with, or incidental to, these orders
shall be final, subject to the appeals indicated by clauses
(1) and (2) thereto. Standing Order 48 (b) seens to |ay
down that as soon as a workman or an enpl oyer sends a notice
through a | egal practitioner or resorts to any |egal process
what soever, or indicates in any other manner his intention
of having recourse to |legal process, no appeal shall  be
heard by the Labour Conmi ssioner. St andi ng Order 49
enmpowers the enployer at its discretion to refer any natter
for decision to the Labour Conm ssioner, wthout giving any
prior decision of his own; and it prescribes that the
deci si on of the Labour Commissioner in such matters shall be
final and binding on the worknmen and the enpl oyer, ~ subj ect
to the provisions of the Act or the Rules.

M. Setalvad argues that this elaborate provision for
appeal s contenpl ated by certified Standing Order 48 (a) ( 1
) & (2) as well as the finality assigned to the decision  of
the Labour Conm ssioner under S.O 49, are entirely outside
the purview of the Act, and as such invalid. Simlarly, he
argues that the two provisos to S.O 47 are invalid, because
appeal s of the kind contenplated by the said provisos do not
fall within the scope of the Act.

W are inclined to uphold this contention. Though the
schemre of the Act, as nodified in 1956, has w dened the
scope of the enquiry before the appropriate authorities, we
do not think that the Act authorises the introduction of
Standing Orders which would result in appeals to outside
authorities either by the workmen or the enployer. The
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Standing Oders which fall within the contenplation of the
Act, are intended to regulate the conditions
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of service of the enployees, and in that behalf they my
legitimately make provisions concerning the rights and
liabilities of the parties and their enforcenment by an
internal arrangement which can be regarded as a donestic
arrangenent between the enployer and his enployees. It is
not permissible wunder the Act to introduce appeals to
outside authorities, and thereby extend the scope of the
provisions which can legitimtely be made by the Standing
O ders.

Besi des, on the nmerits, Standing Order 48(a) (2) seens to be
unfair inasmuch as it does not give a right of appeal to the
enployer in regard to decisions reached by the Joint
Disciplinary Committee under S.O 48 (a) ( 1) even though
the enployer my feel aggrieved by them Li kewi se, the
finality assigned to the decision of the Labour Comm ssioner
by S.O 49 would plainly be inconsistent with the provisions
of the U. P. Act iinasnuch as disputes arising from matters
covered by the decision of the Labour Conm ssioner are
conpletely taken out of the purview of s. 4-K of the said
Act; and prima facie, that does not seemto be permssible
under the inmpugned provision of finality. But quite apart
fromthese considerations, we have no hesitation in holding
that the el eborate provisions made by the two provisos to
S.0 47, as well as Standing Orders 48 and 49 are outside
the purview of the Act, and therefore, nust be held to be
bad in | aw.

M. Setalvad attenpted to argue that sone ~other Standing
Orders certified by the appropriate authorities should not
have been so certified; but we have not allowed him to
proceed with this part of his case, because we do not think
that in an appeal brought to this Court under Art. | 136 of
the Constitution, we would be justified in examning the
correctness of the conclusion reached by the appropriate
authorities in dealing with the reasonabl eness or /fairness
of the Standing Orders in question. That is a matter /which
is left to the discretion of the Certifying Oficer in the
first instance, and the Appellate Authority when the matter
goes in appeal before it. These are not matters which can
be legitimately raised before this Court under Art. 136.
The result is, certified Standing Order 29(a) is nodified as
indicated in this judgnent; Standing Order 54 which deals
with the age of superannuation or retirement and provides
for consequential paynment of pension, as well as the two
provisos to Standing Order 47, and Standing Orders 48 and 49

are struck down and deleted fromthe |Ilist of <certified
Standing Orders. The rest of the
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order passed by the Appellants Authority is confirnmed. The
certified Standing Orders will now have to be renunbered.

As we have already indicated, this order will govern also

Cvil Appeal No. 1105 of 1964, with the result that the
Standing ,Orders in this appeal which correspond to the
Standing Orders in C. A No. 164 of 1965, will be nodified or
struck down in accordance with this judgnment. There would
be no order as to costs in both the appeals.

Appeal allowed in part.
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