http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

PETI TI ONER
SHEONATH PRASAD & CORS

Vs.
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STATE OF Bl HAR

DATE OF JUDGVENT:
30/ 04/ 1968

BENCH
BACHAWAT, R S.
BENCH
BACHAWAT, R S.
SIKRI, SSM
Cl TATI ON
1968 Al R 1517 1969 SCR (1) 150
ACT:

Bi har Sales Tax Act 1947, s. 2(1) and s. 17-Power of
i nspection, search  and  seizure wunder s. 17--‘'Place of
busi ness’, definition of--Wether only prem ses declared by
the dealer to be place of business under Act and Rules to be
treated as such.

Crimnal Procedure 'Code, ss. 165(4)  and 103-Exercise of
powers under s. 17 whether attracts provisions.

HEADNOTE

The  first appellant’s premises were raided by, the
Superintendent of Commercial Taxes (Intelligence Branch)
exercising the powers of Assistant Superintendent of Sales

Tax. He found a duplicate set of accounts being  prepared
t here and took the various ‘account books into hi s
possessi on. The appellant along wth others canme and

shat ched away the bundle containing the account books. The
Assistant Sessions Judge as well as the High Court found
that the inspection, search and sei zure had been nade by the
Superi nt endent of Conmercial Taxes in purported exercise of
his, powers under s. 17 of the Bihar Sales Tax Act, 1947.
One of the offences charged agai nst the appellants was~ that
of dacoity under s. 395 |.P.C. Wiile the Assistant ~Sessions
Judge acquitted the appellants of this offence  the Hi gh
Court convicted them and sentenced themto two years’ R |

for it. In appeal to this Court it was contended : (i) that
the power of inspection seizure and search under s.” 17 can
be exercised only in a place of business declared by the
deal er under the Act and the Rules and as the place from
where the accounts books were seized in the present case was
not a place so declared, the inspection, search and seizure
were illegal; (ii) that the search was nmde by t he
Superintendent in the course of an investigation of a
cogni zable offence, and as there was a contravention of
s.165(4) read with s. 103 of the Crininal Procedure Code the

search and seizure were illegal; (iii) that the sentences
shoul d be mtigated.

HELD : (i) The deal er kept accounts of sales at the place
from where they were recovered. Therefore under t he

definition ins. 2(1) of the Bihar Sales Tax Act the said
place was a place of business, and could be lawfully
searched by the Superintendent under s. 17 read with s. 18
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of the Act. The power of inspection search and seizure
under s. 17 is not limted to a place of business declared
by a dealer in his application for registration or otherw se
and it can be exercised in respect of any and every pl ace of
busi ness. [154 D@

(ii)ln the present case the, Superintendent was only
exercising powers under s. 17 and was not investigating or
deal i ng with any cognizable or other of f ence. The
provisions of s. 165(4) read with s. 103 of the Crinina
Procedure Code were therefore not attracted and he was not
required to conply with those provisions. [155 B--(

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTI'ON: Crim nal Appeal No. 189 of
1965.

151

Appeal | by special leave fromthe judgnent and order dated
Sept enber. 22, 1965 of the Patna High Court in Governnent
Appeal No. 40 of 1962 with " Cr. ~Revision No. 122 of 1963.

A.  S. R Chari, Surendra Prasad and D. CGobardhun, for the.
appel | ant s.

R K Garg for D. P. Singh, for the respondent.

The Judgrment of the Court was delivered by

Bachawat, J.-Nine persons were tried for various offences by
t he 3rd Assistant Sessions Judge, Patna. The Judge
acquitted Ramath'  and Madan of “all the charges. He
convi cted Sheonath, Matukdeo and Sarj oo under sec. 353 of
the Indian Penal Code and sentenced themto pay a fine of
Rs. 1000 each or in default to suffer inprisonnent for six
nont hs. He convicted Satnarayan, Billat, «aullat and
Bi shwanath under sec. 353 read with sec. 149 and sentenced
them to pay a fine of Rs. 200 each or in default to suffer

sinmple inprisonment of three nobnths. ~He convicted all of
them under sec. 147 but did not pass a separate sentence
under it. He acquitted all of themof the charge under

sec. 395. The State of Bihar filed an appeal and a reyvision
petition for enhancenent of the sentence. The -H gh  Court
allowed the appeal and revision -petition in part. It
convi cted Sheonath, Matukdeo and Sarjoo under sec. 395 and
sentenced them to undergo rigorous inprisonnent for ~two
years each, enhanced the sentences already inposed on them
under sec. 353 by adding a sentence of two years rigorous
i mprisonnent against each of themand directed that the
substantive sent ences of i mpri sonnent woul-d run
concurrently. It convicted Satnarayan, Billat and Gullat of
of fences wunder sec. 395 and sentenced them to undergo
rigorous inprisonnent for one year each, enhanced the
sentences inposed upon them under sec. 153/149 by adding
sentences of one years rigorous inprisonnent against each of
them and directed that the substantive sentences of
i mpri sonnment woul d run concurrently. It acquitted
Bi shwanat h of all the charges. Sheonath, Matukdeo, Sarjoo,
Sat narayan, Billat and Gullat have filed this appeal after
obt ai ni ng special |eave fromthis Court.

The courts bel ow have found the following facts : Maheshwar
Datta Sharma was the Superintendent of Commrercial Taxes
(I'ntelligence Branch) exercising the powers of Assistant
Supdt. of Sales Tax. He received information that the firm
of Mohanl al Sitaram was mmi ntaining incorrect account books
at its secret gaddi at Adrakhghat, Marufganj in Patna City.
In the afternoon of May 7, 1959 he with a party of officers
and inspectors of the Sales Tax Departnent raided the
prem ses. After posting guards at the entrance and with the
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rest of the party he went upstairs-. In the eastern room he
found the munins Sarjoo Prasad
152

and Matukdeo writing books of account. On an exam nation of
the books of account and papers he found that double sets of
books of account with discrepant and incorrect entries were
being maintained with a view to evasion of sales tax. He
sei zed the books and papers and packed themin a gunny bag.
A seizure list was prepared. A copy of the list was offered
to Matukdeo who refused to accept it. In the nmeantine a nob
with the ,comon intention of snatching away the seized
books of account canme upstairs. At the sight of the nob
Sharma and sonme nenbers of the party bolted the door of the
closed verandah. @illat, Bill at and Satnarayan and ot her
nmenbers of the nmob attenpted to break open the door of the
verandah. Sharma and his party then went inside the centra
room wth the bag containing the seized accounts books and
bolted ~the door frominside. The nob broke open a door of
the eastern room and went inside to the ,central room
There Sheonat h, Matukdeo and Rammath snatched 'away the bag
from the possession of Sharma.~ It may be nentioned that
Sheonath was the proprietor of the firm These findings of
fact are not challenged by M. Chari.
The courts below found that the inspection, search and
sei zure were nade by Sharma in the exercise of his powers
under sec. 17 of the Bihar Sales Tax Act, 1947. M. Chari
attacked this finding. He contended that (1) the power of
i nspection, seizure and search under sec. 17 of the Bihar
Sal es Tax Act, can be ,exercisedonly in a place of business
declared by the dealer under the Act and the Rules and as
the Gaddi at Adrakhghat was not ,such a place of  ‘business,
the inspection, search and seizure were-illegal and (2) that
Sharma made the search and seizurein the course ' of an
investigation of a cognizable offence, and as there .was
contravention of s. 165(4) read with s 103 of the Crimna
Procedure Code the search and seizure were illegal.  He also
pl eaded for the mtigation of the sentences.
Qur attention was drawn to the relevant provisions of the
Bi har Sales Tax Act, 1947 and the Bi har Sales -Tax Rules,
1949. Section. 17 of the Act reads .
"Production and inspection of accounts and
docunents and search of premses :-
(1) The Comm ssioner may, subject to such
conditions as nmay be prescribed, require any
deal er to produce before himany accounts or
docunent s, rel evant to the financi a
transactions of a dealer, including accounts
or docunents relatto profits derived from the
business of any firm or to furnish any
information relating to the stocks of
goods of, or purchases,; sales and
153
deliveries of goods by, the dealer as may be
necessary for the purposes of this Act.
(2) Al accounts, registers and docunents
relating to the stocks of goods of, or
purchases, sales. and deliveries of goods by
any deal er and all goods kept in any place of
busi ness of any deal er shall at all reasonable

times be open to i nspection by the
Conmmi ssi oner.
(3) | f the Comm ssioner has reason to

suspect that any dealer is attenpting to evade
the paynment of any tax due from himunder this
Act, he my, for reasons to be recorded in
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witing seize such accounts, registers or
docunents of the dealer as nay be necessary,
and shall grant a receipt for the same, and
shall retain the sane only for so long as nay
be necessary for exam nation thereof or for a
prosecuti on.
(4) For the purposes of sub-section (2) or
subsection (3) the Comm ssioner may enter and
search any place of business of any dealer."
Section 3 enpowers the State Governnent to appoint any
person to assist the Comm ssioner of Sales Tax. Section 9
provides for registration of dealers. Section , It provides
for publication of the list registered dealers. Section 18
authorises the State Governnent to del egate the powers of
the Comm ssioners to any officer appointed under sec. 3 to
assist him Sec. 19 requires a registered dealer or any
ot her dealer to whoma notice is served under sec. 12(1) to
give information of any change of his place of business or
the opening of a new pl ace of business. The naintenance of
i ncorrect _accounts is a cognizabl e of fence puni shable under
sec. 26(1)(g). Under sec. 27 the Conm ssioner may authorise
any person appointed to assist him under sec. 3 to
investigate offences punishable under the Act. Any person
SO aut hori sed is required in the conduct of such
investigation to /exercise the powers conferred by the
Crimnal Procedure /Code wupon an officer in charge of a
police station for the purpose of -investigation of a
cogni zable offence.  Rule 2(1) defines "place of business"
to nmean any place where a dealer  sells goods or Kkeeps
accounts of sales. Rule 3 “provides that an . Assistant
Conmi ssi oner of Sal es Tax and-a Superintendent of Sales Tax
nmay be appoi nted under sec. 3(1) to assist the Conmissioner
Rule 4 provides that an application for registration shal
be in Form 1. The proviso to Rule 4 provides that a dealer
other than a dealer registered under r. 10(1) having nore
than one place of business shall nake a separate application
in respect of every such place. | Rule 10(1) provides for
regi stration of dealers in special circum
10Sup. C 1/68-11
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st ances. Form | requires the dealer to state the |ocation
of the place of business for which the application is nade,
a conmplete list of warehouses in respect of the place of

busi ness and a conplete |ist of other places of business  of
the dealer for which a separate application has been or wll

be nude. Under Rule 5 a certificate of registration is
issued in Form1l. That formgives the location of the
pl ace of business, and warehouses of the deal er! Rule 11

provide for publication of lists of registered dealers.’  The
lists give the location of their places of business.

It is to be noticed that in the, appl i cation for
registration a dealer is required to disclose his place of
busi ness. The place of business disclosed by him is

mentioned in the certificate of registration and the |ist of
regi stered dealers. But the Act and the Rules no where say
that if he has sone other place of business, such place
cannot be regarded as a place of business. On the contrary,
rule 2(1) defines "Place of business" to nean any place
where a deal er sells goods or keeps accounts of sales. The
deal er Mohanl al Sitaram kept accounts of sales at his secret
gaddi at Adrakhghat. The gaddi was therefore a place of
busi ness of the dealer. The Conmi ssioner could inspect the
books under s. 17(2) seize themunder s. 17(3) and enter and
search the place wunder s. 17(4). The power of the
Conmi ssi oner under sec. 17 was delegated to Sharma under
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sec. 18. He could therefore lawfully exercise those powers.
W see no ground for holding that the power under sec. 17
can be exercised only inrelation to a place of business
declared by the dealer in his application for registration

It is the duty of the dealer to declare all his places of

busi ness. If he has nore than one place of business he is
required to disclose themand to make a separate application
for every such place. |If he changes the place of business

or ,opens a new one he is required to give information to
the prescribed authority. The non-disclosure of a place of
busi ness does not make that place immune from entry and
search under sec. 17. The power under sec. 17 can be
exercised in relation to any deal er whether registered or
unregi stered. An unregistered dealer is not exenpt fromthe
operation of s. 17 though he nmade no, application for
regi stration declaring his place of business. W are of the
opi nion that the power of inspection, seizure and ,search
under sec. 17 -is not limted to a place of business dec-
lared by a dealerin his application for registration or
otherwise and that it can be exercised in respect of any and
every place of business. ~Wen a certain place is declared
by the deal er as his place of ‘busi ness he cannot be heard to
say at a later stagethat it is not his place of business.
I f the Comm ssioner ‘enters and searches any other place, he

does so at his own peril. If it turns out that that place
is not the place of business of the dealer the Conm ssioner
will be guilty of trespass.

155

We are not satisfied that Sharma made the search and sei zure
in the course of an investigation of a cognizable offence.
Sharma stated that he was not authorised by the Conm ssi oner
under s. 27 to investigate an offence. ~ That is why he did
not reduce to witing the information given to himthat the
dealer was mmintaining incorrect accounts and did ’'not
require the informant to sign a witten informtion. Only
the powers of the Conm ssioner under sec. 17 was del egated
to Sharma. | n making the inspection, search and seizure he
was exercising the powers under sec. 17. He  was not
investigating or dealing with an offence. The provisions of
sec. 165 (4) read with sec. 103 of the Criminal Procedure
Code were therefore not attracted and he was not required to
conply with those provisions.

On the question of sentence, we find that both the courts
have said that the offence of dacoity was a technical one.
The appellants did not cause hurt to any. menber of the
raiding party. The appellants have already under gone
i mprisonnents for about a nonth. W think that the ends of
justice will be net by reducing the sentences inposed by the
Hi gh Court to the periods of inprisonnments already undergone
by the appell ants.

In the result, the appeal is allowed in part. The
convi ctions of the appellants by the courts below including
their convictions by the High Court under sec. 395 are
af firmed. The sentences under sec. 395 and the enhanced
sentences in respect of other offences inposed on the
appel l ants by the High Court are reduced to the period of
i mprisonnent already undergone by them The sentences
i npposed on the appellants by the 3rd Assistant Sessions
Judge, Patna, are maintained.

G C Appeal partly all owed.
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