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Coal Tax--Levy--Validity--Wit Petition, if barred by res
j udi cat a- - Enhanced levy after first inposition--Absence of
Previous sanction by Local Governnent--Legality of such
| evy--Constitution of India, Arts. 19 (1) (f), 32, 141
226--Central Provinces Local Self Governnment Act, 1920 (C
P. 1V of 1920), s. 51(2).

HEADNOTE
The 1st appellant in the first batch of appeals had filed a
wit petition in this Court challenging the notices <calling
upon himto pay the tax of 9 pies per ton on coal including
coal despatched outside the State of Madhya Pradesh on two
grounds, nanely, that the levy of the tax by the | ndependent
Mning Board was invalid at the date of its initia
i mposition and,
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therefore, the respondent Sabha whi ch was the successor of
the M ning Board could not continue the Ievy and also that
on a proper construction of s. 51 of the Act, the levy could
not be made. Another point namely, the increase in the rate
of tax fromthe original 3 pies to the 9 pies per ton _at
which the tax was demanded was illegal was sought to  be
canvassed but was not allowed to be argued by the Court as
it had not been raised in the petition. The wit petition
was rejected.
The appel |l ant chall enged the levy of the tax for the further
periods byway of a wit petition before the H gh Court of
Madhya Pradesh on grounds distinct and separate from those
whi ch had been rejected by this Court. The High Court dis-
m ssed the wit petition on the ground that it was barred by
res-judicata by reason of the earlier judgment by this
Court. In the case of the other appellants the Hi gh Court
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held that the matter was al so concluded on the authority of
the decision of this Court. The appellants in the first
batch of appeals cane by special |eave and also filed wit
petitions challenging the validity of the Ievy.

Held, that while the general principle of res-judicata
applies to wit petitions under Art. 32 and Art. 226 of the
Constitution, in its application to Art. 32 of the
Constitution, the doctrine only regulates the manner in
whi ch the fundanmental rights could be successfully asserted
and does not in any way inpair or affect the content of the
fundanental rights.

Pandit MS.M Sharma v. Dr. Shree Krishna Sinha, [1961] 1 S
0. R 96, Raj Lakshm Dasi v. Banamali Sen, [1953] S. C R
154 and Daryao v. State of U P., [1962] 1 S.CR 574,
referred to.

Constructive res-judicata was a creature of statute and its
application could not be extended to other proceedings
particularly those questioning tax liability for different
years.

Hel d, further, that the |law declared by the Suprenme Court
whi ch i s binding under Art: 141 of the Constitution of India
is that which has been expressly declared and any inplied
decl arati on though binding was subject to revision by this
Court when the point was subsequently directly and expressly
rai sed before this Court.

Held, further, that  the procedure of = assessnent of tax
authorised by the relevant statutory provisions and the
Rul es could not be said to be a capricious adnministrative or
executive affair so.as to violate Art. 19(1) (f) of the
Consti tution.
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Kunnat hat That hunni Mopil Nair v. State of Kerala, [1961] 3
S. C R 77, distinguished.

As the Rule which prescribed the maximumrate had itself
been deleted it could not be said that there had been a | evy
in excess of the maxi mum prescri bed.

As neither the Act nor the Rules prescribed a ceiling on the
levy, the expression "first inpositions occurring in s.
51(2) would include every increase of the levy after its
initial inmposition and the increased |evy would require the
previ ous sanction of the Local Government and such sanction
not being there, the levy at the rate of 9 pies per ton  was
illegal.

Consi dering the nature of the tax and the periods for which
it was assessed and in the absence of any- provision, the
assessment once made by r. 10 was final and there could be
no re-assessnent.

JUDGVENT:

CIVIL APPELLATE JURISDICTION. Civil Appeals Nos. 469,

470,506, 507 and 529 to 534 of 1962.

Appeal s by special |eave fromthe judgnent and order dated

Decenmber 18, 1961, of the Madhya Pradesh Hi gh Court in Msc.

Petition Nos. 24, 29, 42, to 45, 58, 70, 95 and 213 of 1960.
W TH

Petitions Nos. 70 and 71 of 1962.

Petition wunder Art. 32 of the Constitution of India for

enf orcenent of Fundanental rights.

Sachin Chaudhri, B. Sen, J. B. Dada-chanji, O C. Mathur and

Ravi nder Narain, for the appellants (in C. As. Nos. 469 and

470/ 62) and the Petitioners (in Petitions. Nos. 70 and 71

of 62).
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Gopal akri shnan, for the respondent (in C. As. Nos. 469 470,
506 and 507 of 62), Respondents Nos. 1 and 3 (in C.  As.
Nos. 529 to 534/62) and Respondent No. 1 (in Petn. Nos. 70
and 71/62).

B. Sen and I. N. Shroff, for the appellants (in C. As. Nos.
506 and 507/62).
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N. C. Chatterjee, Y. S. Dharnmamdhikaree and M S. Qupta,
for the appellants (in C. As. Nos. 529 to 534 of 62).

. N Shroff, for the respondents Nos. 2 and 4 (in C  As.
529 to 534 of 62).

1962. Sept ember  24. The judgnent of the Court was
del i vered by
GAJENDRAGADKAR, J.-These ten appeals and two wit petitions
have been placed for hearing together in a group, because
they raise conmon questions of law. The appellants in these
matters are all colliers holding mining | eases under the
Gover nnent, of Madhya Pradesh for the extraction of coal from
collieries situated in the Chhindwara District. The
respondent, -~ Janapada Sabha, Chhi ndwara, has issued notices
agai nst them-<calling uponthemto pay coal tax "'for coa
manuf actured at the nines, sold for export by rail or sold
ot herwi se than for export by rail within the jurisdiction of
the original Independent” Mning Board for the said area It
appears that the/mining area in question. was wthin the

territorial limts /of the Independent ‘Mning Local Board
whi ch had the status and powers of a District Council under
the Central Provinces Local-Self  Government Act, 1920

(hereinafter «called the Act). The respondent’ Sabha is the
successor of the said Mning Board and, therefore, clains to
be entitled to continue the levy and recover the tax in
guesti on.

On March 12, 1935, the Mning Board exercising its ' powers
under section 51 of the Act, resolved tolevy coal tax, and
accordingly, the first inposition made by it received the
sanction of the local CGovernment on December 16, 1935, as
per Notification No. 8700-2253-D-VIII. This notification
cane ’'into force fromJanuary 1, 1936. On  Decenber 16,
1935, the Ilocal GCovernment notified the rules for the
assessment and
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collection of the tax which it had franed in exercise of the
powers conferred on it by section 79 (1), clauses  (xv),
(xix) and (xxx). Rule 2 of these Rules provided that the

tax shall be payable by every person, firm or conpany
holding a mning |lease for coal within the Iinmts of the
| ndependent M ning Local Board s jurisdiction: Rule 3

provided that the tax shall be levied @three pies per. ton
on coal, coal dust or coke manufactured at the mnes, /sold
for export by rail or sold otherwi se than for export by rai
within the territorial jurisdiction of the |ndependent
M ning Local Board. |In 1943, the words "' coke nanufactured
at the mnes" were deleted fromRule 3 and the tax was
confined to coal and coal dust. The rate thus prescribed
was increased fromtine to tine. On Decenber 22, 1943, the
rate was made 4 pies per ton; on July 29, 1946, it was nmade
7 Pies, per ton; and on July 1. 9, 1947, it was nade 9 pies.
The Mning Board continued to recover the tax at the said
rates wuntil the Act was repealed in 1948 and in its place
was enacted the Central Provinces and Berar Local Self-
Government Act, 1948 (No. 38 of 1948). The respondent Sabha
has now taken the place of the said Mning Board and has
i ssued the notices against the several appellants, calling
upon them to pay the coal tax for the different periods
mentioned in the said notices.
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The appellants in Cvil Appeals Nos. 469 and 470 of 1962 are
The Anmal ganmated Coal fiel ds Ltd. and The Pench Valley Coa
Co. Ltd. They are conpanies in operated under the Indian
Conpani es Act, 1913, andor both have Shaw Wallace & Co.
Ltd., as their Mnagi ng Agents. On August 23, 1958, notices
were served on the two appellants calling upon themto pay
Rs. 21,898/ 64 np and Rs. 11,838/9 np respectively as tax
assessed @9 pies per ton from,,January 1, 1958, to June
30, 1958: This tax was clained in respect of coal which
i ncl uded coal despatched by the appellants outside the State
of
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Madhya Pr adesh. The walidity of these noti ces was
chal l enged by the appellants in this Court by their Wit
Petition 'No. 31 of 1959. On February 10, 1961, the said
wit petition was dismissed by this Court and it was held
that the notices served on them were valid (Vide The
Amal gamat ed Coal fi elds Ltd.  wv. The Janapada Sabha,
Chhi ndwar a( 1) .

On Septenber 13, 1960 and March 2, 1961, two notices of
demand were served on the appellants calling upon them to
pay Rs. 1,16,776/25 nP.- and Rs. 65,261/19 nP. respectively
in regard to the tax assessed @nine pies per ton on al
coal despatched by the appellants fromtheir collieries for
the half years ending June 30, 1958. Decenber 31, 1958,
June 30), 1959, Decenber 31 1959, June 30, 1960 and
December 31, 1960. The appellants challenged the validity
of these notices by a Wit Petitionfiled by them in the
Hi gh Court of Madhya Pradesh on-April 1.2, 1961 (No. 95 of
1961).
Wiilst the said wit petition was pending before ‘the Hgh
Court, the appellants filed another wit Petition in the
sane Hi gh Court (No. 213 of 1961). By this wit petition,
the appellants challenged the validity of notices issued
agai nst themon June 9, 1959, by which coal tax was denmanded
fromthemfor a period between April 1, 1951 to Decenber 31
1957. This tax was levied in respect of coal despatched by
the appellants outside the State of Madhya Pradesh. The
amounts demanded were Rs. 1,92,144/66 nP. and Rs.” 68,319/ 36
nP. respectively.
These two petitions along with eight others were heard
together by the High Court. So far as the appellants’
petitions were concerned, the H gh Court has held that the
appel l ants’ clainms were barred by res judicata by reason of
the earlier decision of this Court in the case of the
Amal gamat ed Coal fi el ds Ltd. (1). The appellants then
applied for and obtained special |eave from

(1) [21962] 1. S. C R 1.
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this Court on April 23, 1962 and it is by special |eave thus
granted to themthat they have conme to this Court “in G vi
Appeal s 469 & 470 of 1962.

The appell ants have also filed two Wit Petitions Nos. 70 &
71/1962 under Art. 32 of the Constitution. By these wit
petitions, the two appellants challenged the validity of the

notices served on themon Julie 9, 1959 as well as on
Septenber 13, 1960. The appellants’ case is that these
notices are illegal and without jurisdiction and so, they

want them to be quashed by an appropriate wit or order
i ssued agai nst the respondent in that behalf. Thus, the two
appel l ants, the Amal gamated Coal fields Ltd., and the Pench
Valley Coal Co. Ltd.,, arc concerned with the two appeals
Nos 469 & 470/1962) and Wit Petitions 70 & 71/1962.

The other appeals arise fromthe wit petitions filed in the
Hi gh Court of Madhya Pradesh by the respective appellants




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 5 of 16
which were tried along with the wit petitions filed by the
Amal gamated Coalfields Ltd. & Anr. In dealing with these

wit petitions, H gh Court has held that the decision of
this Court is the case of Amal gamated Coalfields Ltd. (1)
concludes the points raised by them in challenging the
validity of the notices, and so, following the sai d
decision, the Hgh Court has dismssed all the sai d
petitions. The appellants applied for and obtained specia
|eave to conme to this Court against the said decisions and
it is with the special |eave thus granted to themthat these
appel | ants have conme before us.
Cvil Appeal No. 506 arises fromthe decision of the High
Court of 'Madhya Pradesh dismssing the wit petition filed
before it by the appellant, the Central Provinces Syndicate
(P) Ltd. By its wit petition the appellant had chall enged
the validity of the notice served by the respondent calling
upon it to pay arrears of the tax anpunting to Rs. 20, 776/88
nP. being arrears fromApril 1, 1951 to June 30, 1959.
(1) [1962] 1 S.CR 1.
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It appears that for the said period, the appellant had been
taxed by the respondent, but the said tax was not inposed on
coal which had been transported by the appellant outside the
l[imts of the State of Madhya Pradesh. " The respondent now
sought to reopen the assessnent |evied against the appellant
for that period by including a claimfor tax in respect of
coal sold by the appellant outside the Iimts of the State
The High Court has rejected the Wit Petition and that
decision 'has given rise to Civil Appeal No. 506 of 1962.
Cvil Appeal No. 507 of 1962 arises froma wit petition
filed by the appellants Ms. Kanhan ~Val | ey Coal Co.
(Private) Ltd., in the H gh Court of Madhya Pradesh i n which
the validity of the notice issued by the respondent ' calling
upon the appellants to pay the coal tax amounting 'to Rs.
10,970/ - as arrears from April 1, 1951 to June 30, 1959 has
been challenged. The H gh Court has dismssed the wit
petition, and so, the appellants have cone to this Court by
their Appeal No. 507/1962.
Cvil Appeals Nos. 529 to 534 of 1962 similarly arise out of
six wit petitions filed by the appellants Ms. Newt on
Chickli Collieries (P) Ltd. & five others in the Hi gh Court
of Madhya Pradesh challenging the validity of the notices of
demand served on themto recover by way of arrears coal tax
for the periods nmentioned in the notices in regard to coa
sent by themoutside the State of Madhya Pradesh for export.
These wit petitions were disnm ssed by the Hgh Court, and
the appellants have, therefore, cone to this~ Court by
appeal s Nos. 529-534/1962. That, in brief, is the genesis
of the ten appeals and two wit petitions which  have / been
grouped together for hearing in this Court.

It will thus be seen that G vil Appeals Nos. 469 & 470/ 1962
and Wit Petitions Nos. 70 & 71/1962 raise a prelininary
guesti on about the applicability
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of the doctrine of res judicata to wit- petitions filed
under Art. 226 or to petitions under Art. 32, whereas the
sai d appeals and wit petitions as well as the other appeals
raise an additional question about the wvalidity of the
notices issued against the respective appellants. W would,
therefore, deal with civil appeals Nos. 469 and 4 70/1962
and Wit Petitions Nos. 70 and 71/1962. Qur decision in
these matters will govern the other appeals in this group
The first point which falls for our decision, in these
appeals is one of res judicata. The H gh Court has held
that the <challenge made by the appellants against the
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validity of the demand notices issued against them by the
respondent is barred by res judicata by virtue of the
decision of this Court in the earlier case brought by the
appel l ants thenselves before this Court. The Amal ganmated

Coal fields Ltd. (1) Before dealing with this point it 1is
necessary to refer to the said decision. |In that case, the
validity of the i mpugned notices was challenged on two
grounds ; it was urged that the levy of the tax by the

| ndependent M ning Board was invalid at the date of its
initial inposition in 1935 and so, the respondent Sabha
whi ch was the successor of the said Mning Board could claim
no authority to continue the said tax. This contention was
based on the assunption that before the power conferred by
s. 51 of the Act could be exercised,, the previous sanction
of the Governor-Ceneral had to be obtained, or that there
shoul d be fresh legislation in that behalf. This Court held
that the Act having received the assent of the Governor-
CGeneral, its validity cannot be challenged in view of the
saving clauses inthe proviso to section 80A (3) and s.
84(2) of the CGovernnment of India Act, 1915. That being so,
it was not _open to any party to suggest that any subsequent
amendnents of the Governnent of India Act could affect the

continued validity and operation of the Act. The second
contention rai sed was one of construction. It was urged
(1) [1962] 1 SSCR 1.
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that on a fair construction of s. 51, the  coal tax was
excluded fromthe purview of the |ocal authority. The This
argunent was based on the opening clause of 's. 51 which
provided that its provisions would operate subject to the
provision of any |law or enactnent for the tinme ‘being in
force. It was suggested that this clause took in the
provi sions of s. 80A(3) of the Government of India Act read
with the Schedul ed Taxes Rul es framed under that section

but this argument was al so rejected. It appears that at the
hearing of the petition, the appellants also attenpted to
take an additional point against the wvalidity /of the.
i mpugned notices on the ground that the rate of tax / which
had been increased from 3 pies to 9 pies per ton was

i nval i d. The appel l ants’ case was that this increase was
effected after the comencenent of the CGovernnent of |ndia
Act, and so, it was invalid. This —argument was - not

considered by the Court, because it was not even hinted in
the petition filed by the appellants and the Court~ thought
that it would not be proper to permt the appellants to
rai se that point at that stage. That is how the appellants’
challenge to the validity of the inmpugned notices served on
them on August 23, 1958 was repelled and the wit petition
filed by themin that behal f was dism ssed.

It appears that the authority of the Janapada Sabha to |evy
the inmpost under s.51 of the Act was chal |l enged on- anot her
ground in the case of Ram Kri shna Ram Nath v, Janapad | Sabha
(1). This time the attack against the competence of the
j anapad Sabha proceeded on the ground that in repealing the
Act of 1920, the subsequent Act of 1948 had not provided for
the continuance of the said power in the janapad Sabhas
whi ch were the successors of the | ndependent M ning Boards.
Section 192(c) purported to provide that all rates, taxes
and cesses due to the District Council, Local Board or
| ndependent Local Board shall be deemed to be due to the
Sabha to

(1) [21962] Supp. 3 S.C.R 70.
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whose area they pertain. But it was obvious that this
clause could apply to, and save, only rates, taxes and
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cesses already due; it did not authorise the inposition of
fresh cesses, taxes or rates in future. Having realised
that the relevant provision did not save future inmposts, an
amendi ng Act was passed in 1949 by which the said saving was
extended to include the right of the janapad Sabhas to
continue the |l evy of the inmpugned tax and this anmendment was
made retrospective f from June 11, 1948, when the parent Act

had cone into force. |In the case of RamKrishna (1) the
validity and effectiveness of this amendment of 1949 was
chal | enged. It was thus a basic challenge to the power of

the janapad Sabhas to | evy any inpost on the ground that the
subsequent anmendnent was invalid. This Court repelled the
sai d chal |l enge and held that the retrospective operation of
the anmendnment was valid. According to this decision, the
Provincial Legislature was conpetent to legislate for the
conti nuance of the tax, provided the rel evant conditions of
s.143(2) of the CGovernnent of India Act 1935 were satisfied.
These conditions required that the tax should be one which
was |awful'ly levied by a |local authority for the purposes of
a local —area at the comencenment of Part |11l of the
CGovernment _of I'ndia Act; that the identity of the body that
collects the tax, the area for whose benefit the tax is to
be utilised and the purposes for which it is to be wutilised
continue to be the same, and that the rate of the tax is not
enhanced nor is its incidence materially altered, so that,
in substance, it continues to be the sane tax. Since these
tests were satisfied by the inpost levied by the janapad
Sabha, it was held that the inpost was valid and that the
retrospective anendnment of s.192 was effective.
The present proceedi ngs constitute a third challenge to the
validity of the notices issued by the janapad Sabha, and as
we have al ready seen, the
(1) [1962] Supp. 3 S.C.R 70.
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chal l enge made by the appellants by their wit petitions
before the H gh Court has been repelled on the prelimnary
ground that it 1is barred by (res judicata. I'n t hat
connection, the first question to consider is whether the
general principle of res judicata applies to wit petitions
filed under Art. 32 of the Constitution
Thi s question has been considered by a special Bench of this
Court in the case of Pandit M S. M Sharms v. Dr. Shr ee
Krishna Sinha (1). Chief justice Sinha, who delivered the
unani nous opi nion of the Court, has answered this question
in the affirmative. |In that connection, the |earned Chief
justice has referred to an earlier decision of this court in
Raj Lakshm Dasi v. Banamali Sen, (2) where it has been laid

down that the principle wunderlying res judi cata is
applicable in respect of a question which has been raised
and decided after full’ contest, even though the /first

Tri bunal which decided the matter nay have no jurisdiction
to try the subsequent suit and even though the 'subject
matter of the dispute was not exactly the same in the two
pr oceedi ngs. It ought to be added that the Tribunal which
had tried the first dispute in that case was a Tri bunal  of
exclusive jurisdiction. Then the points raised on behal f of
the petitioner Sharna were considered and it was noticed
that, in substance, they were the same points which had been
agitated before this Court on an earlier occasion and had
been rejected. "In our opinion", said the judgnent, "the
guestions deternm ned by the previous decision of this Court
cannot be reopened in the present case and nust govern the
rights and obligations of the parties which as indicated
above, are substantially the sane." Thus, this decision
shows that even petitions filed under Art. 32 are subject to
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the general principle of res judicata.

The question about the applicability of the doctrine of res
judicata to the petitions filed under

(1) [1961] 1. S.C R 96.

(2) [1953] S.C.R 154.
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Art. 32 cane before this Court in another formin Daryao V.
The State of U P. (1), and in that case it has been held
that where the petition under Art. 226 is considered on the
nerits as a contested matter and disnmissed by the High
Court, the decision pronounced is binding on the parties,
unless nodified or reversed by appeal or other appropriate
proceedi ngs under the Constitution, and so, if the said
decision was not challenged by an appropriate renedy
provided by the Constitution, a wit petition filed in
respect of the sane matter woul d be deenmed to be barred by

res judicata. Therefore, there can be no doubt that the
general principle of res judicata applies to wit petitions
filed 'under Art. 32 or Art. 226. It is necessary to

enphasise that the application of the doctrine of res
judicata to the petitions filed under Art. 32 does not in
any way inpair or affect the content of the fundanental
rights guaranteed tothe citizens of India. It only seeks
to regulate the manner in which the said rights could be
successfully asserted and vindicated in courts of |aw.

The question in the present appeals, however, is sonmewhat
different. The notices which are -challenged by t he
appel l ants in the present proceedings are in respect of the
tax levied for a period different fromthe period covered by
the notices issued on August 23, 1958 which were the
subj ect-matter of the earlier wit pr oceedi ngs (The
Amal gamated Coal fields Ltd. ( 2 ) ) . Were the liability of
a tax for a particular year is considered and decided, does
the decision for that particular year operate as res
judicata in respect of the liability for a subsequent year ?
In a sense, the liability to pay tax fromyear to year is a
separate and distinct liability; it is based on a different
cause of action fromyear to year, and if any points of fact
or law are considered in determining the liability 'for a
given year, they can generally be deened to have been
consi dered and decided in a collateral and incidental way.
The

(1) [1962] 1 S. C R 574.

(21 (1962) 1 s. C R 1.
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trend 'of the recent English decisions on the whole appears
to be, in the words of Lord Radcliffe, ',,that if is nore in

the public interest that tax and rate assessnments shoul d not
be artificially encunbered wth estoppels (I am  not
speaking, of course, of the effect of |legal decisions
establishing the law, which is quite a different  matter),
even though in the result,’” some expectations may be
frustrated and some time wasted." (vide Society of Medica
Oficers of Health v. Hope Valuation Oficer (1)). The
basis for this view is that generally, questions of
liability to pay tax are deternmned by Tribunals wth
l[imted jurisdiction and so, it would not be inappropriate
to assunme that if they deci de any other questions incidenta
to the determnation of the liability for the specific
peri od, the decisions of those incidental questions need not
create a bar of res judicata while simlar questions of
liability for subsequent years are being exam ned.

In that connection, it would be interesting to refer to four
English decisions. 1In the case of Broken Hill Proprietary
Co. Ltd. and Minicipal Council of Broken HIl, (2) the
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guestion which fell for decision was how t he average annua

value of a mine for rating purposes had to be determ ned,
and it was held by the Privy Council that the said value was
to be ascertained by dividing the value of the output during
the three years by three, not by multiplying it by 205 and
dividing it by 365. One of the points which the Privy
Council had to consider was whether a contrary decision
reached by the Hi gh Court of Australia between the parties
as to the valuation for a previous year, operated as res
j udi cat a. In rejecting the plea that the principle of res
judicata applied, Lord Carson. observed that ""the decision
of the H gh Court related to a valuation and a liability to
atax in a previous year, and no doubt as regards that year

the decision could not be disputed. The present case
relates to a new question, viz., the valuation for a
different year and the liability for that year. It is not

(1) [1960] A. C. 551, 563,
(2) [1926] A. C.94.
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eadem questio, and therefore, the principle of res judicata
cannot apply." (p. 100).

It, however, appears -that in the sanme year, the Privy
Council came to a sonewhat contrary decision in the case of
Hoystead v. Comm ssioner of Taxation.(1) In that case, the
guestion which arose for decision was about the deduction
claimabl e under ther elevant provision of the Land Tax
Assessnent Act, 1916 (Aust.) Upon the assessnent for 1919-
20, the Conmissioner allowed only one deduction of 5,6 000
| bs. contending that the beneficiaries were not joint owners
within the nmeaning of the Act.~ The case was then stated to
the full Bench which upheld the Conmi ssioner’s wview and
rejected the argunent that the Conmm ssioner was  estopped
fromcoming to that conclusion in view of his decisionin a
previ ous year. Wen the matter ~ went before the  Privy
Council, it reversed the decision of the Full Court, because
it held that the Comm ssioner was estopped, even though in
the previous litigation no express decision had been given
whet her the beneficiaries were joint owners, ‘it / being
assumed and adnmitted that they were, and the Privy Counci
thought that the matter so adnmitted was fundanmental to the
decision then given. It would thus  be seen that this
decision applied the principle of res judicata even where
there was no express decision on the point, but the  point
had been conceded in the earlier proceedings.

In 1960, the House of Lords had occasion to consider  this
guestion in the case of Society of Medical Oficer of Health
(2). W have already quoted one statenent of 'the law from
the speech of Lord Radcliffe in that case. In (that case,
the main reason given for repelling the application of  the
principle of res judicata in rating cases, was that the
jurisdiction of the Tribunal which deals with those cases is
l[limted, in that its function begins with and ends wth
deciding the assessment or liability of a person for a
term nabl e period. Besides, it was
(1) [1926] A C. 155.
(2) [1960] A. C. 551, 563.
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held that the position of a valuation officer is that of a
neutral official charged with the recurring duty of bringing
into existence a valuation list, and he cannot properly be
described as a party so as to make the proceedings a |Iis
inter partes. In coming to the conclusion that the doctrine
of res judicata would not apply in such cases, Lord
Radcliffe was influenced by the consideration that if
decisions in rating cases are to be treated as conclusive
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for all tinme that Wuld be to inpose a needlessly heavy
burden wupon the adnmnistration of rating (p.566). This
deci si on purported to approve of the view taken in the case
of the Broken Hi Il Proprietary Co. Ltd.(1) and to
di stinguish the view taken in the Hoystead case. (2)

Lord Radcliffe had occasion to return to the sane subject
again in Gaffoor v. Incone-tax Conm ssioner. (3) Speaking
for the Privy Council, Lord Radcliffe considered the problem
of the application of res judicata to taxation cases,
examined it in detail and came to the conclusion that the
said doctrine did not apply to tax cases in the sense that
the decision for the levy of a tax for one year does not
operate as res judicata in dealing with the question of a
tax for the subsequent year. On this occasion, enphasis was
not placed so nuch on the limted nature of the jurisdiction
of the Tribunal that deals with tax cases, but it was held
that even if the matter goes to a Hi gh Court on a statenent
of the case, the decision of the Hi gh Court would al so not
create| a bar of res judicata in dealing with the tax claim
for a subsequent year. "'The critical thing," said Lord
Radcliffe, "'"is that the dispute  which alone can be
determ ned by any decision given in the course of these
proceedings is limted to one subject only, the anmount of
the assessable incone for the year in which the assessnent
is challenged." He, no doubt, recognised that in the process
of arriving at the necessary decision, it was |likely that
the consideration of questions of law turning upon the
construction of the ordinance or of other statutes or

(1) [1926] A.C. 94.

(2) [1926] A.C. 155,

(3) [1961] 2 WL.R 794.
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upon the general |aw, nmay be involved, but he thought that
the decision of those questions should be treated as
collateral or incidental to what is the only issue that 1is
truly submitted to determ nation (pp. 800-801). Thi s
deci si on woul d, t her ef ore, support the appel | ant s’
contention that the High Court was in error in dismssing
their wit petitions on the prelimnary ground that they
were barred by res judicata.

In considering this question, it may be necessary to
di stinguish between decision on questions —of l|aw which
directly and substantially arise in any dispute about the
liability for a particular year, and questions of law which
arise incidentally or in a collateral mnanner, as~ Lord
Radcliffe hinself has observed in the case of the Society of
Medical O ficers of Health, (1) that the effect of |I|ega
deci sions establishing the law would be a different matter.
If, for instance, the validity of a taxing statute is
i npeached by an assessee who is called upon to pay a tax for
a particular year and the matter is taken to the High Court
or brought before this Court and it is held that the  taxing
statute is wvalid, it may not be easy to hold that the
decision on this basic and material issue would not operate
as res judicata against the assessee for a subsequent year
That, however, is a matter on which it is unnecessary for us
to pronounce a definite opinion in the present case. In
this connection, it would be relevant to add that even if a
direct decision of this Court on a point of |law does not
operate as res judicata in a dispute for a subsequent year
such a decision would, under Art. 141, have a binding effect
not only on the parties to it, but also on all courts in
India as a precedent in which the lawis declared by this
Court. The question about the applicability of res judicata
to such a decision would thus be a matter of nerely academnic
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signi ficance.

In the present appeals, the question which arises directly
for our decision is : does the principle

(1) [1960] A.C. 551, 563.
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of constructive res judicata apply to petitions under Art.
32 or Art. 226 where the dispute raised is in respect of a
year different fromthe year involved in a prior dispute
decided by this Court ? W have already noticed the points
actually decided by this Court against the appellants on the
earlier occasion (vide The Amal gamated Coal fields Ltd.(1)).
One of the points sought to be raised was in regard to the
validity of the increase in the rate of tax from3 pies to 9
pi es per ton; and since this point had not been taken in the
petition and rel evant material was not available on record,
this Court refrained fromexpressing any opinion on it. The
appel lants contend that the order passed by this Court
refusing permssion to the appellants to raise this point on
the earlier -occasion does not nean that this Court has
deci ded. the point on the nerits against the appellants; it
may nean- that the appellants were given liberty to raise
this point later: but even otherw se, the point has not been
consi der ed and should not be held to be barred by
constructive res judicata . It is significant that the
attack against the validity of the notices in the present
proceedi ngs i s based on grounds different and distinct from
the grounds raised on the earlier occasion. It is not as if
the same ground which was urged on the earlier occasion is
pl aced before the Court in another form The grounds now
urged are entirely distinct, and so, the decision of the
Hi gh Court can be wupheld-only if the principle of
constructive res judicata can be said to apply to wit
petitions filed under Art. 32 or Art. 226. In our opinion,
constructive res judicata which isa special and artificia
form of res judicata enacted by section 11 of the G vi
Procedure Code should not generally be applied to wit
petitions filed wunder Art. 32 0or Art. 226. W would be
reluctant to apply this principle to the present appeals al
the nore because we are dealing with cases  where the
i mpugned tax liability is for different years. In
di smssing the appellants’ petitions on the ground of res
judicata, the H gh Court has no doubt referred to

(1) [1962] 1. S. C R 1.
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Art. 141 wunder which the law declared by this Court is
binding on all Courts within the territory of India. But
when we are considering the question as to whether any |aw
has been declared by this Court by inplication, such inplied
decl aration, though binding nust be held to be subject to
revision by this Court on a proper occasi on where the /point
in question is directly and expressly raised by any party
before this Court. Therefore, we are inclined to hold that
the appellants cannot be precluded from raising the new
contentions on which their chall enge against the validity of
the notices is based.

The first. ground urged by the appellants on the nerits is
that the levy authorised to be inposed by the Act and the
Rules franed thereunder violates the fundamental rights
guaranteed to the citizens under Art. 19 (1) (f) of the
Constitution, and in support of this Arguments reliance is
pl aced on the decision of this Court in Kunnathat Thathunn

Moopil Nair v. The State of Kerala (1). In that case, the
i mpugned Act was struck down because it suffered from
sever al serious infirmties; it was confiscatory in

character and its provisions in regard to the levy of the
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impost were so arbitrary and unreasonable that the Court
took the view that the Legislature had conpletely ignored
the legal position that the assessment of a tax on person or
property was at |least of a quasi-judicial character. Thi s
conclusion was based on the exami nation of the relevant
statutory provisions. in the present case, we are not
satisfied that this decision can assist the appellants at
all, because the nature of the statutory provisions and the
Rules franed under the Act in the present appeals is
entirely different.

At this stage, it is necessary to refer to the relevant
statutory provisions and the Rules. Section 51 of the Act
(which, in substance, corresponds to section 90 of the Act
of 1948) reads thus

(1) [1961] 3 S. C R T77.

191

"51. (1) Subject to the provisions of any |aw
or~ enactnent for the tinme being in force, a
District Council nmay, by a resolution passed
by “a majority of not |less than two-thirds of
the nenbers present ~at a special neeting
convened for the purpose, inpose any tax, tol

or rate-other than those specified in sections

24, 48, 49 and 50.
(2) The first inposition of any tax, toll or
rate under sub-section (1) shall be subject to
t he previous sanction of the Provi nci a
Governnent .
X X X X"
Sub-section (3) and the proviso are not relevant for our
pur pose.
Then we go to section 79 which confers power —on the
Provinci al Government to make Rules. ~Section 79 (1)(xv) is
rel evant for our purpose. It provides that :
"The Provincial Government nmay make rules
consistant with this Act and with reference
if necessary, to the varying circunstances of
different local areas, as to the assessnent
and collection of  the cases and rates
specified in sections 48, 49 & 50 and of any
tax, toll or rate inposed under section 51, as
to the maxi mum amounts or rates at which  any
of themmay be inposed, as to the prevention
of evasion of assessnment or paynent - thereof,
as to the agency by which they shall be
assessed and collected, and as to the manner
i n which account thereof shall be rendered by
District Councils.”
I n pursuance of the powers conferred on the |ocal Governnent
by s. 79, rules have been franmed on Decenber 16, / 1935.
Rules 3 to 10 deal with the question of the inpost- of tax
and provi de how deci sions nmade in that behal f by appropriate
authorities
192
becorme final. Rule 3 prescribed the rate at 3 pies per ton,
Rul e 4 provides that the figures reported by t he
concessionaires and the Railway conpanies half yearly to the
Dy. Conm ssioner, shall be the basis for the assessnent of
the tax. Under Rule 5, every mining | essee has to submit a
statement half yearly. On receipt of the statenment, the
assessment has to be nmade by the Chairnman of the |Independent
M ni ng Local Board under Rule 6. A notice of denand follows
under rule 7. Fifteen days’ period is given for filing
obj ecti ons under Rule 8. Rule 9 provides for t he
Consi deration and disposal of the objections, and Rule 10
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lays down that if no objectionis filed, the Chairman's

assessnment shall be final, if any objection is received, the
| ndependent M ning Local Board' s decision shall be final and
shall be communicated to the assessee as soon as possible.

It would thus be seen that the schene of these Rules
provi des anpl e opportunity to the assessees to object to the
notice of demand served on themand in fact, the denand
notices are substantially based on the figures supplied by
the railway conpanies and the concessionaires and the
statements submtted by t he assessees t hensel ves.
Therefore, it would be idle to suggest that the inpost of
the tax authorised by the relevant statutory provisions and
the Rules is a capricious admnistrative or executive affair
and so, should be held to violate Art. 19(1)(f) of the
Constitution.
Then it is urged that the demand of the tax @9 'es per ton
is invalid, because it is inconsistent with Rule 3 which has
prescribed the maxi mumrate permssible to be |evied against
t he assessees.
We have " already noticed that s. 79(1)(XV) authorised the
maki ng of ~a rul'e as to the maxi mum anounts or rates at which
any of the articles can be taxed. This was introduced by an
amendment made in 1933 by C'P. Act VIl of 1933, and so, the
argument is that Rul'e 3 which provides that the tax shall be
levied @3 pies per ton nust be deenmed to pro-
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vide for the maxi mumrate which can be levied and that is 3
pies per ton and no nore. This argument is no doubt well-
founded., because Rule 3 will have to be read in the |ight
of the power conferred on the local Government by .s. 79(XV)
and that would nean that the rate of 3 pies per ton has been
prescribed by the Rule of the maxi numrate permssible. But
this argument ignores the fact that this Rule has been
subsequently del eted by a notification on Septenber 6, 1943
published in the Government Gazette on Septemnber 10, 1943.
VWen this notification was cited before us, the appellants
conceded that the argunment based on the construction of Rule
3 was not available to them Therefore, the contention that
Rule 3 prohibits the levy at a rate higher than 3 pies
cannot succeed since the Rule itself has been subsequently
del eted and was not a part of the Rules at the relevant time
when the i nmpugned notices were issued.

It is then argued that the inmpost of the tax at the rate of
9 pies per ton is not valid, because it does not conply with
the requirenents of s. 51(2) of the Act, and that raises the
guestion of the construction of the said section. Secti on
51(1) authorises the inposition of the tax, provided, of
course, the procedure prescribed by it and the requirements
laid down by it are satisfied. Sub-Section (2)  then /lays
down that the first inposition of any tax shall be  subject
to the previous sanction of the Provincial Governmnent. The
appel l ants contend that in the context, the "first im
position" neans not only the first inposition in the sense-
of an initial inposition, but it includes every fresh
imposition levied at an increased rate. On the other hand,
the respondent Sabha contends that the first inposition
neans only the initial levy or inpost and cannot take in
subsequent inmposts or levies. ’'In this connection, it is
rel evant to renenber that sub-section (2) was added by the
same Anendi ng Act by which s. 79(XV) was anended, and
194

so, it would not be unreasonable to assune that when the
| egi sl ature gave power to the | ocal Government to prescribe
by rules the maximumrates permissible to be levied, it

i ntroduced sub-section (2) in s. 51 because it was thought
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necessary that whenever the rates were changed, the
i mposition of the tax at the increased rates should receive
t he previ ous sanction of the CGover nment . | f t he

respondent’s construction is accepted, it would nean that
the respondent should obtain the previous sanction of the
CGovernment at the initial levy and thereafter may go on
increasing the rate of the levy to any extent wthout
securing the sanction of the Governnent in that behalf. Now
that Rule 3 has been del eted and no maxi mum has been or can
be prescribed by the Rules, it would be unreasonable to hold
that the respondent is given an unfettered and unguided
authority to levy the inpost in question at any rate it
likes. Since no ceiling has been placed by the Rules in
that behalf, it would, we think be fair to hold that if the
rates are increased andlevy.is sought to be inposed on the
altered rates, the inposition of the levy at these altered
rates should be deemed to be included in the express on

"first ~inposition" under s. 51(2). We are, therefore,
inclined to accept the appellants’ construction of s. 51(2).
That being so, it is necessary to enquire whether the

i mposition of  the tax @9 pies has received the previous
sanction of the |ocal Governnent.

During the course of his argunents, M. Sastri for the
respondent attenmpted to suggest that " sanction had been
obtained for the increase in the rates fromtine to tine and
a typed sumary of the notifications issued in that behalf
was supplied to us at the tine of argunents.. This summary
refers to the three increnments nade in 1943, 1946 and 1947
respectively to which we have already referred.  The summary
read as if the increments had been sanctioned by the State

Gover nrent . But M. Sachin Choudhury for the appellants
contended that the
195

summary supplied by the respondent was inconplete and
i naccurate and that the examination of the Gazette in which
the notifications were published, would show that the
amendnments in the rates had been nmade not with the /previous
sanction of the Governnment, but by the Mning Local / Board
itself. Two of these notifications were then produced
bef ore us by the respondent, and they supported the ~conten-
tion made by M. Choudhury. Therefore, the argunent that
the inposition @9 pies per ton has received the sancti on of
the Governnment must fail, and so, the inpugned notices which
seek to recover the tax fromthe appellants @9 pies per ton
nmust be held to be invalid The respondent-is entitled to
levy tax only @ 3 pies per ton because that levy has
received the sanction of the Government, but if t he

respondent intends to increase the rate of the said tax, it
nmust foll ow the procedure prescribed by s.51(2), provided of
course, it is open to the respondent to increase the said
t ax.

There is yet another point on which the appellants are
entitled to succeed, and that has reference to the fact that
the respondent is seeking to reopen some of the assessnents
nmade by it against the appellants. The argunment is that
once an assessnent is made for a specific period, it becones
final and it 1is not open to the respondent to denmand
additional amunt by way of tax in respect of the said
period. The genesis of the tax is somewhat interesting. It
appears that roads were constructed by the |ndependent
M ning Local Board at enornous cost at the request of the
Mning interests and even debt had to be incurred by the
Board for conpleting the work of the construction of roads.
Since the mning conpani es received substantial benefit from
these roads, the Legislature thought of levying a tax on
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coal, and that is the origin of the tax. Wen the first
notification was issued on Decenber 16, 1935 it authorised
and sanctioned the inposition by the | ndependent
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M ni ng Local Board at Chhindwara in the Chhindwara District
"of a tax at 3 pies per ton on coal, coal dust or coke,
manufactured at the mnes, sold for export by rail or sold
otherwise than for export by rail, within the jurisdiction
of the |Independent Mning Local Board." This tax was
recovered by the Board and thereafter by the respondent in
respect of coal whether sold inside the district of
Chhindwara or sold outside the district of Chhindwara or
even outside the State of Madhya Pradesh. |n other words,
t he total coal produced by each nmining | ease- hol der
substantially came to be taxed. But after the Constitution
came into force, doubts arose as to whether Art. 286 of the
Constitution did not preclude the respondent fromrecovering
tax in respect of coal exported out of the State of Madhya
Pradesh, ‘and-in view of the advice given to the respondent
by the Governnent of Madhya Pradesh, the respondent did not
collect the tax in respect of coal which was exported by
rail outside the State of Madhya Pradesh from about 1952.
The respondent wanted to consult legal opinion on this
point, but the State CGovernnent refused permssion to the
r espondent to i'ncur expendi ture in t hat behal f.
Subsequently however, this question cane to be decided by
the H gh Court of Madhya Pradesh in a wit petition filed by
Ms. Newt on Chickli Collieries (Pvt.) Ltd. (No. 265 of
1957) . The Hi gh Court held that the tax levied by the
j anapada Sabhas under s.51 of the Act did not amount to a
sales tax nor to an excise duty and so, the respondent
thought that it could | evy tax even on coal exported by rai
outside the State of Madhya Pradesh. In fact after this
j udgrment was pronounced by the Hi gh Court on August 6, 1958,
the Provincial Government withdrew its instructions to the
respondent not to |levy tax on exported coal. That 'is how
the respondent has issued notices against the appellants in
respect of coal exported by rail out of the State of Mdhya
Pradesh in regard to the years for.  which assessnment has
al ready been | evied against the
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appel l ants for the coal not so exported, and the contention
of the appellants is that this reopening of the assessnent
is not perm ssible under the Rules.

This contention appears to be well-founded.- W have already
seen the schene of the Rules and we have noticed that Rule
10 provides that if no objection is filed, the ~Chairman’s
assessment shall be final and if an objectionis received,
the decision of the Mning Board would be final. |n other
words, the schene clearly provides that at the end of ' each
six nmonthly period, the tax has to be assessed, notices to
be issued to the assessee, his objections to be considered
and the tax to be ultimately determned in the Iight of the
deci sion on the said objections; and under Rule 10, the two
decisions specified therein becone final. It may be that
the Rules do not prescribe any limtation within which these
steps have to be taken by the respondent for each period,
but that is another matter. |In view of the provisions of
Rule 10, it is difficult to hold that the respondent is
entitled to reopen assessnents already nmade and rendered
final under the said Rule. There is no other provision for
reopeni ng assessment as we have under sections 34 & 35 of
the Indian Incone Tax Act, and so,. the respondent 1is not
justified in issuing notices for the years which arc covered
by assessment orders already passed. The finality provided
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for by Rule 10 will work as nuch against the respondent as
agai nst the assessees.

In support of the appeals, another argunent was sought to be
rai sed against the increase of the rates. It was urged that
the tax is in the nature of an excise duty or a sales-tax
and, therefore, any increase in the said tax beyond the
limt of 3 pies--the continuance of which has been saved by
the provisions of Art. 143 of the Governnment of India Act,
1935 and Art. 277 of the Constitution-will be invalid. This
argunent is based on the terns used
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in the notification of Decenmber 16, 1935. Since coal is
descri bed as manufactured at the mnes, the argunent is that
it is in the nature of an excise duty and since the
notification also refers to coal sold for export by rail or
sold otherwi se than for export by rail, it is’ argued that
it is a sales-tax. On the wother hand, the respondent
contends ‘that it is neither a sales-tax nor an excise duty
and as such, the rate can be increased subject, of course,
to the ‘requirenents of s. 51 (2) of the Act. It appears
that by notification issued on Septenber 6, 1943, the
preamble of the Rules was nodified by substituting for the
words "’ coal, coal dust or coke" by "coal and dust coal" and
by deleting the ~words "’ manufactured at the m nes"
Curiously enough, these anendnents have not been nade in the
original notification itself. W have already noticed that
this latter notification deleted Rul e 3. Some argunents were
urged before us by learned counsel on both sides as to the
effect of this notification which nodified the preanble to
the Rules. We do not, however, think it necessary to
consider these argunents in the present appeal s because of
our conclusion that the inpugned notices |levying the tax @9
pies per ton are invalid for two reasons: the increase in
the rates has not been sanctioned by the State Governnent
under s. 51 (2) and an attenpt to recover at the increased
rate the tax for the years already covered by assessnent
orders passed in that behalf, is barred by Rule 10.

The result is, the appeals and the wit petitions are
allowed and an appropriate direction or order is /issued
restrai ning the respondent fromrecovering thetax at a rate
higher than 3 pies per ton and also restraining the
respondent fromrecovering any additional tax in respect of
the vyears for which tax has already been assessed against

the appellants. The sane will be the order in the other
conpani on appeals. The
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appellants will be entitled to their costs, but one set of
bearing fees will be taxed.

Appeal s and wit petitions allowed.




