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The foll owing O der of the Court was delivered

Thi s appeal, by the assessee, is fromthe final order No. 290/94-A of the
Custons, Excise & Gold (Control) Appellate Tribunal in Appeal No.E 03/92-
A, dated Cctober 17, 1994.

The short point that arises for consideration is: whether the Tribuna
erred, in upholding the order of the Excise authorities in invoking the
proviso to Section 11-A of the Central Excise Act, 1944; if so, whether the
order confirm ng penalty is sustainable.

It will be necessary to refer to the facts giving rise to this appeal

The appel | ant - assessee is a registered small scale unit. It manufactures
patent and proprietary nedicines. It uses a logo "P/B". The assessee cl ai ns
that the | ogo was assigned to it by Ms. P& Laboratories Ltd. by a deed of
assignment dated July 1, 1984. The dispute relates to the period from May
1, 1985 to Decenber 31, 1989. On March 25, 1985 a show cause notice was

i ssued to the assessee proposing to demand duty on the basis of the price
at which its distributor, Ms. Pharnachem Di stributors, sold 'the goods in
the course of whole-sale trade on the ground that the said distributor was
a rel ated person. The assessee submitted its reply. The Assistant Collector
of Custons & Central Excise, Nadi ad dropped the proceedi ngs by order dated
May 10, 1985.

It is appropriate to note here that the Central CGovernment issued
Notification No. 175/36-CE, dated March 1, 1986 granting exenption to snal
scale units subject to the terns and conditions specified therein. That
notification was subsequently anended and para 7 was inserted therein

On January 27, 1988 and, thereafter, on July 26, 1988 show cause notices
were issued to the assessee on the ground that the assessee and its

di stributor, Ms Pharmachem Di stributors, have mutual \interest and,
therefore, the price at which the distributor sold the goddsin the market
ought to be adopted for the purposes of |evy of excise duty on the
assessee. The proceedi ngs pursuant to these show cause notices were al so
dropped by the Assistant Collector, after considering the reply of the
assessee, by order dated Septenber 26, 1988.

A fourth show cause notice was issued to the assessee on June, 12, 1990.
The present appeal arises out of those proceedings. The said notice is very
l engthy but it is based mainly on two grounds:

The first ground is that the distributor of the appellant is a related
person, therefore, there has been short |levy of duty and inasmuch as there
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has been suppression of this fact, proviso to Section 11-A of the Centra
Exci se Act (for short, "the Act’) was attracted and the assessee was liable
to pay duty for the extended period fromMuy 1, 1985 to Decenber 12, 1989.

The second ground is that after insertion of para 7 in Notification No.
175/ 86- CE, the assessee is not entitled to exenption as the assessee and M
s. P&B Laboratories Ltd. have been using the logo and it did not disclose
this fact; duty was demanded for the period comencing from Cctober 10,
1987 till the date of notice (12.6.1990) invoking the proviso to Section
11- A of the Act.

On both the grounds, the Collector confirned the demand pursuant to the
show cause notice dated June 12, 1990, and inposed a penalty of Rs.
20, 00, 000 on the assessee by his order dated Cctober 21,1991

Di ssatisfied with the said order of the Collector, the assessee filed an
appeal before the Custons, Excise & Gold (Control) Appellate Tribunal (for
short ’'the CEGAT"). The CEGAT upheld the order of the Collector but for

pur poses of quantification of duty after allow ng perm ssible deduction

the matter was renmitted to the Collector. The penalty was, however, reduced
to Rs. 15,00,000. The CEGAT thus allowed the appeal in part on Cctober 17,
1994. That is the order which s under challenge before us.

M . Lakshm kumaran, 't he l'earned counsel appearing for the appellant,
contends that so far as the demand of duty on the basis of the distributor
being a rel ated person is concerned, all facts in this regard were pl aced
bef ore the concerned authorities and, therefore, there has been no
suppression of fact; \in any event, subnits the |earned counsel, when the
show cause notice was issued in 1985 and, thereafter, when two nore show
cause notices were issued in 1988, all these facts were before the
concerned authorities, therefore, it was not open to the Central Excise
authorities to invoke proviso to Section 11-A of the Act for making a
demand of duty for the extended peri od.

M. Jai deep CGupta, the | earned senior counsel for the Revenue has, on the
ot her hand, contended that insofar as the question of related person is
concerned, as the assessee had failed to give such a declaration in a
separate formalong with the classification list, there is, in that,
suppression of fact and the authorities were justified in invoking the
proviso to section 11-A of the Act for demand of duty for the extended
peri od.

We have indicated above the facts which make it clear that the question
whet her M's. Pharmachem Di stributors was a rel ated person has been the

subj ect-matter of consideration of the Excise authorities at different
stages, when the classification was filed, when the first show cause notice
was issued in 1985 and also at the stage when the second and the third show
cause notices were issued in 1988. At all these stages, the necessary
material was before the authorities. They had then taken the view M s.

Phar machem Di stri butors was not a related person. |f the authorities cane
to the conclusion subsequently that it was a rel ated person, the sanme fact
could not be treated as a suppression of fact on the part of the assessee
so as to saddle with the liability of duty for the |arger period by

i nvoki ng proviso to Section 11-A of the Act. So far as the assessee is
concerned, it has all along been contending that they were not related
persons, so, it cannot be said to be guilty of not filling up the
declaration in the prescribed proforma indicating rel ated persons. The
necessary facts had been brought to the notice of the authorities at
different intervals from 1985 to 1988 and further they had dropped the
proceedi ngs accepting that Ms. Pharmachem Di stributors was not a rel ated
person. It is, therefore, futile to contend that there has been suppression
of fact in regard to Ms. Pharmachem Di stributors being a rel ated person

On that score, we are unable to uphold the invoking of the proviso to
Section 11-A of the Act for making the demand for the extended peri od.
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The second question relates to availing of exenption after the insertion of
para 7 in Notification No. 175/86-CE, dated March 1, 1986. Para 7 reads as
fol | ows:

"7. The exenption contained in this notification shall not apply to the
speci fi ed goods where a manufacturer affixes the specified goods with a
brand name or trade nane (registered or not) of another person who is not
eligible for the grant of exenption under this notification

We may also refer to Explanation VIII to the notification on which reliance
is placed by M. Jaideep CGupta. Explanation VIII runs thus:

"Expl anation VII1.-"Brand nane" or "trade nane" shall nean a brand nane or
trade nane, whether registered or not, that is to say a nane or a nmark,
such as synbol, nonogram |abel, signature or invented word or witing
which is used in relation to such specified goods for the purpose of

i ndicating, or so as to indicate a connection in the course of trade

bet ween such specified goods and sonme person using such name or man with or
wi t hout any indication of the identity of that person."

From a perusal of para 7 of Notification No. 175/86-CE, it is clear that
the exenption granted by the notification is not applicable to the
speci fi ed goods wherea manufacturer affixes the specified good with a
brand nane or trade nanme (registered or not) of another person who is not
eligible for the grant of exenption under the said notification. There is
no di spute that the assignor Ms. P & B'Laboratories Ltd. is not entitled
to exenption under the notification. It is evident that the test nmentioned
in para 7 to deny the benefit of exenption is, use of a logo by a

manuf acturer of which he is not the owner. It is only when a manufacturer
of the specified goods affixes themw th a | ogo-brand name or trade name- of
anot her person who is not eligible for the exenption that he becones
ineligible to avail the benefit under the notification. Use of the | ogo of
the manuf acturer by other person, whether a assignor or a third party, has
no rel evance for purposes of para 7. That is not the inport of Explanation
VI,

I nsofar as the order of the Collector, Central Excise, is concerned, it
appears that docunents were filed before the Collector to prove assi gnnent
of the "logo" in favour of the appellant but on the ground that they were
not |egible, the Collector declined to take note of them In‘ any event, he
did not accept the assignnment of |ogo-and proceeded on the footing that the
assignment of logo in favour of the appellant was not proved. Therefore, on
the basis that logo was of Ms. P&B Laboratories Ltd., he cane to the

concl usion that the assessee was not entitled to the exenption. The
appellant filed in the appeal before the CEGAT, by way of additiona

evi dence, the order passed by the trade mark authorities. The additiona

evi dence was all owed by the CEGAT; it accepted the assignnent of logo in
favour of the appellant but denied the exenption on the ground that it was
bei ng used by the assignor as well.

However, M. Jaideep Gupta submits that the Tribunal did not accept that
there has been assignnent of logo in favour of the assessee. W are unable
to accept the contention of the | earned counsel. The tenor of 'the order
"the assessee had produced certain documents such as registration form
trade mark authorities assigning the trade mark to thembut the fact
remains that there was nmaterial evidence by way of seizure of goods

manuf actured by M's. P&B Laboratories bearing the sane Logo nuch after the
al l eged transfer of trade mark to the appellants’* discloses that the

Tri bunal accepted that there has been an assignment but proceeded to dea
with the case of inapplicability of the exenption under the notification on
the ground that the | ogo was being used by Ms P& Laboratories al so. W
have al ready indicated above that use of |ogo of the manufacturer by third
parties is alien for purposes of denial of exenption on the strength of
para 7 of the notification. In this view of the matter, we are unable to
uphol d the order of the Tribunal denying the exenption to the assessee.
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In any event, the ground that the assessee has suppressed the fact that
Ms. P&B Laboratories was also using the |logo for availing the benefit
under the notification cannot be a valid reason to invoke the proviso to
Section 11-A of the Act. There is no obligation on the owner of a logo to
make a roving enquiry to ascertain whether any other person is also using
his logo and disclose it to the authorities to avert a possible allegation
of suppression of fact for purposes of invoking the proviso.

For all these reasons, we are of the view that the proviso to Section 11-A
is not avail able to the Revenue. Consequently, we hold that the CEGAT erred
in confirmng the order of the Collector.

The last point that renains to be nmentioned is about the penalty inposed on
the assessee. It is notin dispute that if the proviso to Section 11-A of
the Act cannot be called in aid, inposition of penalty can not be justified
under Rule 173Q of ‘the Central Excise Rules, 1944. See: Collector of

Central Excise vi HMM Ltd., (1995) 76 ELT 497 and Nagpur Alloy Castings
Ltd. v. Collector of Central Excise (2002) 142 ELT 515. The order inposing
penal ty i's thus unsustai nabl e.

The appeal is, accordingly, allowed and the order of the CEGAT under
chall enge is set aside. In the circunstances of the case, the parties are
directed to bear their own costs.




