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The Judgrment of the Court was delivered by SHAH, J. C. A No. 8115 of 2001
@ S.L.P.(C No. 7192 of 2001. Leave granted.

Learned Seni or Counsel” M. Ashwani Kumar appearing for the appellant
contended that the judgnent and decree passed by the Hi gh Court confirm ng

the award made by the arbitrator is on the face of it illegal because \007
(a) Arbitrator has failed to consider counter-claim
(b) second reference to arbitrator was not maintainable under Order 2

Rule 2 CPC, and

(c) the arbitrator has awarded interest despite the contrary condition
in the agreenent.

As against this, M. G L. Sanghi|earned senior counsel for the respond-ent
as well as the respondent who is appearing in person submtted that in the
witten statenent, counter-claimor set off was neither pleaded nor proved
by the appellant before the arbitrator. He also contended that in case of
clains raised by the respondent after preparation of final bill, there is
no question of application of Order 2 Rule 2 CPC as rightly held by the
arbitrator and the Courts below. For the contention based on clause 23 of
the Agreement, it is subnmitted that the appellant never contended before
the arbitrator that clause 23 provides for non-paynent of interest in such
cases. It is pointed out that neither before the arbitrator nor before die
courts below, it was contended that arbitrator had no authority to grant
interest in view of clause 23. Only conten-tion which was raised with
regard to grant of interest pendente lite for which reliance was pl aced on
various decisions of this Court;

W woul d state that the respondent who is appearing in person has in the
alternative referred to the decision rendered by this Court in State of

U P. v. Harish Chandra & Co., [1999] 1 SCC 63 and subnmitted that simlar
clause is interpreted by this Court and it is held that there is no such
prohi bition on granting interest. He further pointed out that if such plea
was rai sed, he would have produced the necessary docunentary evidence or
the letters witten by the concerned officers and proved that interest was
payabl e for wongfully withl hol ding the anount due and payabl e.

In our view, it has been rightly pointed out that in the witten statenent,
appel | ants have not clainmed any set off or title counter claimfor the

al | eged anpbunt due and payable by the contractor on the alleged ground that
Account-ant General’'s Ofice has rai sed objection for paynent of | abour
charges at accelerated rate. In our view as no such set off or claimnor
any counter claimwas filed by the appellant, arbitrator has rightly not
consi dered the sane which was sought to be raised after |apse of 4 years of
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reference. Further the H gh Court has noted that the | earned Additiona
Advocat e General was unable to point out any | egal basis to support the
contention that arbitrator was required to go into the counter-claimin the
ci rcunst ances of the present case.

There is al so no substance in the contention raised by M. Ashwani Kunmar

| ear ned seni or counsel for the appellant that the second reference was
barred by Order 2 Rule 2 CPC As such the contention was not raised before
the Hi gh Court. In any case, the dispute with regard to the subsequent
clainms arose after the first reference, that is, after the final bill was
prepared and this aspect is rightly dealt with by the Additional District
Judge,

Lastly, in the present case;, the award passed by the arbitrator is reasoned
one. The contention raised by the | earned counsel for the appellant that
under C ause 23 of the Agreenent between the parties, contractor was not
entitled to recover any interest on del ayed paynment was neither raised
before the arbitrator, the District Court or before the H gh Court. This
guesti on depends Upon the evidence Which may be |led by the parties as well
as interpretation of clause 23 by the parties and the arbitrator. The
parti es have understood that there i's no bar on granting interest on

del ayed paynments. It appears that no such contention was raised on behal f
on behalf of the State of Rajasthan. In this view of the matter, it cannot
be held that arbitrator has commtted any error apparent on the face of the
record or has m sconducted hinself in passing the inmpugned award. It is
settled law that scope for setting aside the award is limted to the
grounds avail abl e under the Arbitration Act which have been well defined by
long Iine of decided cases. In this view of the manner, it is not necessary
for us to consider the contention of the contractor that simlar clause is
interpreted by this Court in Harsish Chandra and Conmpany’s case (supra) and
it is held that there is no bar on granting interest. In our view as the
contention was not raised before the arbitrator or at any stage thereafter,
it is not necessary for us to deal with or decide the sanme in this appeal

However, considering the disputeinvolved and overall circunstances of the
case, we nodify the award qua the rate of interest and reduce the sane at
the rate of 6% per annum The arbitrator in paragraph 21.8.1 .of the award
has granted interest on the principal anbunt of clains' no 1 to 8 from
1.7.1990 to 30.4.1998 and 10 to 18 from 29.4.1991 to 30.4,1998 at the rate
of 18% and the District Court has awarded interest at the rate of 15% from
the date of decree. That part of the award and decree is nodified and it is
hel d that respondent-claimant is entitled to recover the said amunt with
interest at the rate of 6% only. The appeal is disposed of accordingly.
Parties to bear their own cost of litigation all throughout.

S.LP. (© No. 6172 of 2001
In view of the aforesaid order, the S.L.P. filed by the contractor for

enhancenent of interest rate from 15%to 18% would ri ot/ survive and is
di sm ssed




