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CASE NO. :
Appeal (crl.) 784 of 2004

PETI TI ONER
Sabbi Ml |l esu and O's.

RESPONDENT:
State of Andhra Pradesh

DATE OF JUDGVENT: 12/07/2006

BENCH
S.B. Sinha & Dal veer Bhandar.i

JUDGVENT:
JUDGVENT

S.B. Sinha, J.
Delay in filing Special |eave petition is condoned.
Leave granted in special |eave petition.

These two appeal s arising out of a comobn judgnent and order dated
18. 2. 2003 passed by the Hi gh Court of Andhra Pradesh were heard together
and are being disposed of by this judgnent.

One Kota Prasadarao who exam ned himself as PW1 before the trial Court,

| odged a First Information Report before the Station House O ficer of

Hi r amandal am Pol i ce Station alleging that a di spute had occurred between
Kar anam Chandr ai ah and Vanjarapu Savariah in regard to a bund. Allegedly,
with a viewto settle the dispute 15 persons naned, therein, including the
appel lants is Crimnal Appeal No. 784/2004 and respondents in Crinina
Appeal arising out of SLP (Crl). No. 4438/2004, cane to the place of
occurrence and accused No. 1-Sabbi Mallesu (Appellant No. 1) beat Gade
Sreeram u (deceased No.1l) with stout stick on his head. Accused No. 4
(appellant No.2) is alleged to have poked with spear on his jaw. A genera
statenment was nade to the effect that the other accused persons beat him

i ndi scrimnately. Accused No. 16, Karanam Janardhanarao Pilla Ranul a

al | egedly beat Kota Prasadarao, Kaji Asirinaidu and some others with sticks
and stones as a result one Karanam Chandrai ah (deceased No.2) as al so Gade
Sr eer amul u.

Al 't hough fifteen persons were named in the First Information Report, 39
persons were put on trial. They were charged under various Sections,
nanel y, Sections 147,148, 302, 324, 323, 341, 120B and 506(2) of the Indian
Pennal Code.

It is not in dispute that in respect of Charge under Section 147 |PC, al
were acquitted. W would at this juncture |like to reproduce charge No. 2 and
3 which relate to the charges franed under Section 302 | PC agai nst all the
accused persons.:

Charge No. I1:

That you A1 to 19 and A 22 at about 7.00 a.m near Dok Kul akhana
on the road | eading from Pindruvada were forned into an unl awfu
assenbly armed with deadly weapons |ike spears, knives, sticks and
Tentulu, with a common object to kill Gade Sreeramulu and Karanam
Chandrayya (Deceased Nos. 1 and 2).

And that you thereby comitted an offence punishabl e under Section
148 I PC within the cogni zance of the court of sessions.
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Charge No. I11.

That you A.1 to A 6, A 10, A 16 and A 19 at the sane time and at
the sane date and place nentioned in charge No.Il conmmitted nurder
intentionally causing the death of Gade Sreeramul u (deceased No.1)
that you A.2 and A.5 beat himw th sticks that you A 4 spear on his
jaw and that while the said deceased fell down that you A 3 and A 6
inflicted a blow on the head with knife that you A. 10 caused
infjury with tentu on the head and that you A 16 and A 19 beat him
with stout stick on his back.

And that you thereby committed an offence punishabl e under Section
302 IPC within the cognizance of the Court of Sessions."

The prosecution in support of its case exam ned three alleged eye

wi tnesses. PW1, as noticed hereinbefore was the first informant. PW2,
Kar anam Lakshmanaro and PW 3, Karam Chi nnanmai were to be the eye

Wi t nesses.

The | earned Sessi-ons Judge as al so the High Court did not place any
reliance on the evidence of PW3 It is not in dispute that no charge was
franed as agai nst the appellants herein under Section 302/149 | PC. The

| ear ned Sessions Judge, however, without altering the charge proceeded to
convict the six accused persons under Sections 302/149 |.P.C

Bef ore proceedi ng further we may notice that apart from accused before us

all other accused were acquitted of the charges. On an appeal preferred by
them before the H gh Court, the respondents in G vil Appeal arising out of
SLP (Crl.) No. 4438/2004, Vanjarapu Boddu (accused No. 3) and Duvva

Si nmayya (accused No.6) were directed to be acquitted followi ng the |ogic

of the learned trial Judge stating:

"It appears fromthe judgnent of the trial Court that while giving
evidence P.W.1 and 2 had attributed overt acts to A-4 alleging
that A-4 had caused injuries to D1 by spearing himon the jaw But
such corresponding injury is absent in the post nortem exam nation
and therefore, A4 was given benefit. Apply the sane logic, we are
of the considered view that A-3 and A-6 were not given any role at
the time of giving FIR by P.W 1 Under these circunstances, we fee
that it would not be safe to convict A-3 and A-6 and therefore, we
are inclined to give benefit of doubt to A-3 and A-6."

The Hi gh Court, however, as was done by the |earned Sessions Judge, relying
on and on the basis of the evidence of the depositions of PPW-1 and PW 2
di m ssed the appeals referred by the appellants herein'stating:

"According to P.W1 and P.W2., A-4 speared on the |eft cheek of
the deceased and the corresponding injury was found at the time of
post norterm exam nation. But it appears that while delivering the
judgrment, there was a little confusion in the mnd of the tria
Court and therefore, injury No. 1 was attributed to A-14 by the

| earned Judge. But in fact, A-14 caused injuries 2 and 3 as given
in the post nortem exami nation. As far as A-8.is concerned, injury
No. 1 shoul d have been attributed to A-8. The injury, which is

al | eged to have been caused by A-8 finds place in the post nortem
exam nati on and his nane also finds place in FIR given by PP.W 1.
The circunstances canvassed about the fabrication of F.I1.R are

m nor di screpancies. Therefore, as far as the death of D-2 is
concerned, we hold that A-4, A-8 and A-14 are responsible for
causing the death of D-2 after believing the reliable and
trustworthy evidence of PPW 1 and P.W 2 which is corroborated, by
nmedi cal evidence as well as Ex.P.1."

The | earned counsel appearing on behal f of the appellants, inter-alia,
submitted that froma perusal of the First Information Report, |odged by
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PW1, it would appear that overt acts were all eged al so agai nst appel | ant
Nos. 1 and 2 (accused Nos. 1 and 4). Qur attention was further drawn to the
fact in regard to the deceased No. 2, apart fromgeneral allegation no
specific overt act was attributed to any of the appellants. It was further
submitted that although in the First Information Report, the appellant No.2
(accused No. 4) was alleged to have caused injury to deceased No.1 but he
was acquitted of the said charge and purportedly was convicted only for
causing injury to deceased No. 2.

Learned counsel appearing for the State, on the other hand, not only would
support the judgment of the Hi gh Court but would al so contend that the Hi gh
Court committed a manifest error in passing the Judgnent of acquittal in
respect of accused Nos. 3 and 6. Learned counsel appearing for the State
submitted that failure to franme charge under Sections, 302/149 |.P.C., is
not fatal in asnuch as the learned trial Judge was entitled to alter the
charge in exercise of its jurisdiction under Section 46 of the Crinmina
Procedure Code.

At the outset, we would like to observe that in a case of this nature, the
H gh Court shoul d have consi dered the matter nore closely. The H gh Court
di smi ssed the appeal filed by the appellants herein in a very slipshod
manner. As appellants had rai sed a nunber of contentions before the Hi gh
Court, it was expected of the H gh Court to deal with each one of them

Unfortunately, both the | earned Sessions Judge as al so the Hi gh Court
failed to attach due /inportance to the fact that in the First Infornmation
Report, PW1 did not disclose any overt acts played by the other accused
persons apart fromappellant Nos. 1 and 2 herein. If the statenents of the
said witnesses are to be believed, he was hinmself injured in the occurrence
and, therefore, it was expected of himat |least to state as to who anpbngst
caused the said injury. Even injury on his person was not proved. W have
noti ced herein before that no overt act agai nst any person was at al
attributed in regard to the death of Karanam Chandrai ah

The | earned Sessi ons Judge as also the Hi gh Court unfortunately failed to
notice that in a case of this nature where a | arge nunmber of people

al l egedly took part in conmm ssion of an offence, sone by-standers’ nay
being falsely inplicated therein cannot be rul ed out.

Submi ssion of the | earned counsel appearing on behalf of the State is that
the First Information Report need not contain all the details may be
correct but in a case of this nature it is expected that incident would be
narrated in sonme details as otherwise it will be difficult for the tria
Judge to find out the truth particularly having regard to the fact that
both P.W 1 and P.W 2 nade omni bus statements. It is beyond any cavil that
in his deposition before the Court, P.W 1 made inprovenents. He not only
attributed overt acts to those who were all eegedly responsible for causing
death of deceased No. 1 but al so who had all egedly caused the death of
deceased No. 2 If he was an eye witness and had seen the entire occurrence
froma close proximty and i ndeed suffered an injury hinself, we fail to
understand as to why the First Information Report would | ack the details of
the of fence involving all the accused persons.

A part of the testinony of P.W 2 had not been relied upon by the |earned
Sessi ons Judge. Even the Hi gh Court had noticed that the statenents of both
P.W1 and P.W-2 in relation to the overt act in respect of sone of the
accused persons did not find any corroboration fromthe nmedical evidence.
On the said basis some of the accused persons have been given the benefit
of doubt. Follow ng the same |ogic the accused No.2 and accused No.6 were
al so acquitted by the High Court.

Havi ng considered the materials on record and keeping in viewthe

subm ssions nmade at the Bar, we are of the opinion that not only no case
has, thus, been made out to interfere with the judgment of acquittal passed
as agai nst the respondents in Crimnal Appeal arising out of SLP (Crl.) No.
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4438/ 2004 but al so the judgnent of conviction and sentence passed agai nst
the appellants Nos. 3 and 4 in Cl. Appeal No. 784/2004 herein are not
sustai nable as they are entitled to be given benefit of doubt as no overt
act had been attributed as against them W are also not in a position to
subscribe to the subm ssions made by the | earned counsel appearing on
behal f of the State that the trial Court in a case of this nature was
entitled to alter the charge under Section 246 of the Crimnal Procedure
Code.

The power of the Court to alter the charges is neither in doubt nor in

di spute but in ternms of Sub-section 2 of Section 246, C.P.C., it was
obligatory on the part of the | earned Sessions Judge to bring it to the
noti ce of the accused and explain the sane to the accused. The sane having
not been done, it cannot be said that the requirenents of Section 246 of
the Criminal Procedure Code stood conmplied with. It nust also be borne in
mnd that all the accused were acquitted for conm ssion of an offence under
Section 147 of the-1ndi an Penal  Code.

The High Court did not find any commobn object on the part of all the
accused so as to nake thenselves |iable to be convicted for conission of an
of fence under Sections 302/149 I'PC. I't must be borne in mind that in case
of this nature, where a large nunmber of persons are made accused, the
possibility of some accused person committing nurder at the spur of the
nmonment cannot al so be ruled out.

We are, however, of the opinion that the nanes of appellant Nos. 1 and 2
only having been nmentioned in the First Information Report and the
statements of PPW 1 .and PPW 2 in relation to the role played by them
havi ng been found corroboration fromthe nedical evidence, the judgnent of
convi ction and sentence as agai nst them nust be sustai ned.

For the reasons aforenentioned Crim nal Appeal No. 784/2004 is allowed in
part. The appeal of appellant Nos. 1 and 2-is dism ssed, whereas the

appel lant Nos. 3 and 4 in Crimnal Appeal No. 784/2004 are given benefit of
doubt and are acquitted. Appellant Nos.: 3 and 4 are in jail. They are
directed to be set at liberty forthwith unless they are required in any

ot her case.

Crimnal appeal No. 773/2006 (arising out of SLP(Crl). No. 4438/2004)
filed by the State is disnissed




