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The foll owing O der of the Court was delivered

DHARVADHI KARI J. This-is an appeal under Section 116 A of the
Representati on of People Act, 1951 [for short 'the Act’] against the

j udgrment dated 19. 11.2001 passed by the Hi gh Court of Punjab and Haryana in
El ection Petition No.” 6 of 2000.

The appell ant |ost ‘election to the Legislative Assenbly seat for
Constituency No 52, Mewal a Maharaj pur by a margin of 161 votes.

The appellant filed an election petition seeking relief of recount of votes
on the ground that serious irregularities were conmitted in counting of
votes on el ectronic voting machi nes which were used in the above said

el ecti on.

The main grounds urged inter alia for seeking recount of votes are non-
conpliance with the provisions of rules 63 and 56A of the conduct of

El ection Rules, 1961 [hereinafter called as Rules]. It /is pointed out from
the record produced in the election petition that in some of the result
sheets of counting, there are no signatures of counting supervisors and in
some of themonly names of counting agents of the candi dates are nmenti oned
but their signatures do not find place. It is also pointed out that in few
result sheets, there are cuttings and over-witings.

Learned seni or counsel appearing for the appellant strenuously argued that
alt these glaring illegalities conmitted in the course of counting of votes
have nade out a strong case in favour of the appellant for grant of
directions for recount of votes.

One of the inportant points urged in the election petition and pressed
before use in this appeal is regarding the alleged wongful rejection of
the application of recount of votes made by the appellant before the
Returning O ficer soon after conpletion of the Iast round of counting and
bef ore signing of result-sheet in Form 20 in accordance with rules 63 of
t he Rul es.

The application made by the appellant before the Returning Oficer seeking
recount of votes with the order of rejection passed thereon by the
Returning O ficer as recorded on the application itself needs ful
reproduction for decision of this appeal. It reads as under: -

"To,
Returning Oficer,
52, Mewal a Maharaj pur Assenbly Constituency,
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Fari dabad (Haryana).

Sub: Application for Recounting. Sir

The undersigned applicant is not satisfied with the said counting which has
been done in haste. There is over-witing in all the details of
booth/polling station of Part-I1.

Therefore, you are requested to get the recounting done and the errors
shown by the machines nay kindly be got re-verified. Recounting may kindly
be got done because the difference told by you is only 161 votes.

Thi s application has been nade Appl i cation

after declaring the result 52 Mewal a Sd/ - Engli sh 25.2. 2000
Mahar aj pur Assenbly Constituency, Vijay Partap Singh
when there is a signature of El ecti on Agent

counting agents, candi dates and Sh. Mahender partap

el ection agents on the verification Si ngh, BSP Candi dat e

certificate, therefore, this application is being returned in origina
wi t hout any action.

Sdf -

Returning O ficer,

52, Mewal a Mahar aj pur

Assenbly ‘Constituency

-cum Sub Divisiona

Oficer (Gvil),

Fai r dabad. 25.2.2000, time 3.30p.n

The | earned counsel appearing for the appellant argues that the Returning
Oficer wongly recorded in his order of rejection that the application for
recount of votes was nade after the counting was conpleted at 3.30 p. mon
25. 2. 2000.

Fromthe timngs recorded in the result-sheets in each round, it is shown
to us that tine recorded of conpletion of last round of counting is 3.30
p.m Thus, an attenpt is made on behal f -of the appellant to denonstrate
that the application for recount which was nmade before the Returning
Oficer in the interval between the announcenment of result of counting and
signing of result sheet in Form 20, was wongly rejected by stating in the
order that the application for recount was nade after the final result and
signing of "verification certificate "by the counting agents and el ection
agents of the candi dates. Reliance has been placed on the contents of rule
63 and the instructions contained in the handbook for Returning Oficer. It
is pointed out that the rule and instructions permt filing of application
for recount after the final result of counting is formally announced by the
Returning O ficer and before the final result sheet in Form 20 is signed.

The ground, thus, urged for seeking recount of votes in the election
petition is that the application made on valid grounds at proper tinme was
arbitrarily rejected by the Returning Oficer.

On behal f of the Respondent [Returned Candidate], the | earned counse
points out that the facts pleaded, verified and which are tried to be
proved on oath in the deposition of the appellant in the el ection petition
are inconsistent with the contents of his application for recount which
apparently does not appear to have been presented before the Returning
Oficer on 25.2.2000 as required by the rules in the interval between the
announcenment of final result and signing of the result sheetin Form 20.
Attention of the Court has been invited by the | earned counsel appearing
for the respondent to the avernments made in paragraph 17 of the el ection
petition. It is shown that the avernent nade is that the application for
recount was nade when 23rd round of counting was in progress. |t has been
further averred in the election petition that Returning Oficer with held
his application for about 5 to 6 mnutes and thereafter police party
entered the counting centre and forcibly drove out the counting agents from
the centre. The relevant part of the pleadings in the election petition
reads as under: -

"When 23rd round was going on, | |odged protest in witing by subnmitting
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application Ex.Al. It is signed by me and | identify nmy signatures on it,
The Returning O ficer kept ny application for about 5/7 m nutes and
thereafter | saw that police people had entered inside the counting centre.
They used their batons and forcibly drove away our counting agents fromthe
counting centre. After the declaration of the result, | |odged a conpl aint
with the Election Comm ssion of India and El ecti on Conm ssi oner, Haryana,
Chandi garh. | issued fax nessages at about 5 p.m | have seen Exs. A3 and
A4. These bear ny signhatures. Exs. A99, A100 and Al0l1 are the receipts
acknow edgi ng the fax nessages.

To prove the above avernments in the election petition, the election
petitioner exam ned hinself as PW1 and nmade the foll owi ng statenment on
oat h: -

"The final result was being processed and prepared by the Returning O ficer
on the basis of the counting sheets prepared by the counting supervisors.
On certain counting sheets the counting supervisors did not put their
signatures. After 10th -11th round of the counting ny |lead started
decreasi ng consi derably. Thereafter the counting started rapidly. Wen
counting ‘of 23rd round was in progress and ny | ead was decreasing rapidly,

| suggested my election agent to draft an application for recounting. Shr
Vijay Partap Singh was ny el ection agent. Wen our prayer for recounting
was not accepted, we brought the matter to the notice of the Deputy

Conmi ssioner, but to no effect. W al so gave telegranms to the Chief

El ecti on Conmi ssion of "Haryana. Thereafter, we also nade a conplaint to the
Chi ef El ection Conmm ssion of India. Shri” Vijay Partap Singh is my son. | am
in a position to identify his signature. | have seen the application Ex.Al.
It is signed by ne. It is also in his hand-witing. It is not dispute and
is clear fromelection record of counting that the counting was conpl et ed
in 25 rounds. Fromthe contents of application for recount, it is apparent
that the sane was made only after the |ast round of counting was over and
the respondent was declared elected by a margin of 161 votes. Had this not
been the situation in the application for recount, it was not possible for
the appellant to have stated that the margin of votes was 161

By highlighting the above di screpancies and contradictions in the facts
pl eaded in the election petition those stated in the deposition of the

el ection petitioner and as found in the contents of the application for
recount submitted to the Returning Officer, it is argued by the |earned
counsel appearing for the respondents that the el ection petition deserves
to be dism ssed on the sole ground of fal se pleas and evidence of the

el ection petitioner. A few decisions were cited before this court to pray
that apart fromthe outright dismssal of the petition for raising false
pl eas and | eadi ng evi dence, the election petitioner be held guilty of
contenpt for attenpting to mislead the Court and perverting the judicia
process.

The contents of Election petition as provided under Section 83 of the
Representati on of the People Act, 1951 should contain a concise statenent
of material facts on which appellant relies. It is also required to be
signed by the appellant and verified in the manner “laid down in the Code of
Cvil Procedure, 1908 for the verification of pleading. This verification
cannot be held to be nmere formality. In Jagat Kishore Prasad Narain Singh
v. Rajendra Kumar Poddar and Ors., [1970] 2 SCC 411, this court observed
that pleading in a case has great inportance and that is nore so in an

el ection petition particularly when the returned candidate is charged with
corrupt practices. He nust know what the charge against himis, so that he
may prepare his defence.

In Jeet Mahinder Singh v. Harm nder Singh Jassi, [1999] 9 SCC 386, this
Court referred to the settled to the settled legal principle in the field
of election jurisprudence as under-(para 40)

"(i) The success of a candidate who has won at an el ection should not be
lightly interfered with. Any petition seeking such interference mnust
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strictly conformto the requirenents of the law. Though the purity of the
el ection process has to be safeguarded and the court shall be vigilant to
see that people do not get elected by flagrant breaches of |aw or by
conmitting corrupt practices, the setting aside of an election involves
serious consequences not only for the returned candi date and the
constituency, but also for the public at |arge inasnuch as re-election

i nvol ves an enornmous | oad on the public funds and admi nistration. Jagan
Nat h v. Jaswant Singh, [1954] SCR 892 and Gaj anan Krishnaji Bapat v.
Dattaji Reghobaji Meghe, [1995] 5 SCC 347."

For maki ng out a ground for recount being granted, if intentional false
avernent is nade in an election petition and the said avernment is duly
verified to be true as provided under Section 83 of the Act then such
el ection petition could be rejected by the Court. I n Mahant Ram Prakash
Dass v. Ranesh Chandra and Ors., [1999] 9 SCC 420 considering the
contention of irregularity-in counting, the Court held thus:-

"13. A candidate or his agent has an opportunity to ask for re-count at two
stages: the first, before election result is finally declared, and the
second, by way of el ection petition before the Hi gh Court. An application
under Rule 63(2) of the Conduct of Elections Rules is to be given

i medi ately after the votes secured by each of the candidates is announced
under Rule 63(1), but such an application cannot be given after the

candi date is declared el ected under Rule 64. If an application is made
under rule 63(2) the Returning O ficer shall decide the matter either by
allowing the application in whole or inpart or may reject it inits
entirety, if it appears. to himto be frivolous or unreasonable. The

deci sion shall be inwiting containing reasons therefor. The application
for re-count should contain valid precise grounds on which the re-count is
asked for . Wen the rules provide for enough opportunity to a candidate or
his agent to watch the counting process before the result is declared and
if any objection is raised as to the validity of any ballot paper and if
such objection is rejected inproperly, it would afford a basis for re-count
in an election petition. The secrecy of the vote has to be naintained and
demand for recount should not ordinarily be granted unless the election
petitioner makes out a prina facie case with regard to error in counting of
such magnitude that the result of ‘the election of the returned candidate
may be affected. Snallness of the victory margin by itself may not be
sufficient ground for re-count. However, if a prima facie case is nade out
as to error in counting, a small nmargin by which the returned candi date
succeeded in the el ection assunes significance, inviting re-count."”

In this appeal, it has been sought to be projected that the application
for recount was nade in the permissible interval between the announcenent

of the result of counting and signing of result-sheet in Form 20. This plea
raised in the appeal is contrary to the appellant’s own pleadi ngs and
evidence and is thus, clearly, an after thought. W thus find that the
petitioner’s case is based in on msleading facts. The | east we can do is
to dismss his appeal and confirmthe order of the H gh Court rejecting his
el ection petition.

As seen fromthe decided cases nentioned above, in election petitions which
are filed with prayer for recount of votes, the court has always insisted
upon a high standard of proof of grounds as would inpel the court to direct
recount of votes and recheck the election results. It is-only after the

el ection petitioner is able to denpbnstrate before the court by | eading

sati sfactory evidence that there was serious flaw in the counting procedure
which had materially affected the result of election that the prayer for
recount is generally allowed.

In such a state of election law, the court legitimtely expects the parties
to approach it with genuine grievances on truthful facts. Were false facts
are pl eaded and fal se evidence is produced to nislead the court into
interfering with the people’s verdict of election, the m sconduct of the
parties to the election has to be viewed seriously. The court allows an
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el ection petition only on strict proof of one of the grounds prescribed in
Section 100 of the Act. If the parties to the election petitions are
allowed to take court lightly even though attenpts are skillfully made by
them by fal se pleas and evidence to nislead the Court, the whole judicia
process woul d be m sused by clever parties to their advantage and to the
detriment of the interest of the electorate who are vitally interested in
the result of election

This is case in which despite the endorsenment by the Returning O ficer that
application for recount was filed after results were declared, the el ection
petitioner has tried to make out a point that it was filed prior to the
decl aration of the results.

In Election petition, if the parties are found to have nade incorrect
statenments in their pleadings, affidavits or depositions and there is
thereby an intention on their part to mislead the court, appropriate
deterrent action like dism ssal-of their cases with costs, prosecution for
perjury or initiation of contenpt proceedi ngs should be taken by the court
| est the judicial process woul d continue to be polluted and m sused by
undeservi'ng parties who have no real grievance or clause for seeking aid of
judicial forunms. Such fal se cases not only contribute to the work-1oad of
the court and kill its precious time but create hurdles in the ways of
genuine litigants who sincerely need assistance of the court for obtaining
justice.

Wth the aforesaid observation, we disniss this appeal and inpose cost of
Rupees twenty five thousand on the appellant.  Fromthe cost deposited, a
sum of Rupees twenty thousand should be paid to the Supreme Court Legal Aid
Conmittee and the renai ning sum of Rupees five thousand be paid to
Respondent No. 1-the Returned Candi date.




