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These two appeal s i npugned 't he same judgnent of the Division Bench of the
Al | ahabad Hi gh Court and are in the nature of cross appeals. Hence, they
are being di sposed of by this common judgnent.

These appeal s arise out of an order of the Central Adm nistrative Tribunal
Lucknow, (hereinafter referred to as ‘the Tribunal’), which was noved by
Satya Narai n Shukla, appellant in Cvil Appeal No. 2082/2003 (hereinafter
referred to as ‘the appellant’). The Tribunal declined any relief to the
appel  ant and di sm ssed his original application. The appellant carried a
wit petition to the Hgh Court and the Division Bench granted himpartia
relief. There is an appeal by the appellant in respect of the relief denied
to himand there is an appeal by the Union of India in respect of that part
of the relief granted to the appellant by the H gh Court.

The Facts

The appel |l ant was sel ected as an officer of the Indian Adm nistrative
Service (IAS) and was allotted UP cadre in the year 1967. He held different
postings and was prompted to the Super Tinme Scale in the year 1982. In

Sept enber 1996, the appell ant was considered for enpanel nent ‘as additiona
Secretary to the Governnent of India, but was not enpanelled. Severa
representati ons were made by himto the authorities against his excl usion
fromthe panel of Additional Secretaries to the Governnent of India on the
ground that his case had been consi dered on the basis of wong appreciation
of the character rolls and ACRs, which had not been recorded in accordance
with the Al India Service (Confidential Rolls) Rules, 1970. In Decenber
1977 the appellant’s case was reviewed al ong withthose of several other

of ficers of the 1967 batch of I AS officer. Hi s representati ons were not

pl aced before the Special Commttee of Secretaries (SCoS) and the

Appoi ntrents Committee of the Cabinet (ACC). He was nhot, however,
enpanel | ed.

The appellant filed Oiginal Application (OA) NO 38/1998 before the
Central Administrative Tribunal, Lucknow, on 28.1.1998. He alleged that the
failure of the authorities to include himin the panel for Additiona
Secretaries to the Governnent of India was illegal on several grounds
including nmala fides on the part of some of the reporting officers. He al so
sought a direction fromthe Tribunal to the authorities for streaniining
the system of recordi ng annual confidential reports (ACRs) and to nake the
procedure for enpanel nent objective, fair and transparent. The tribuna

made an interimorder on 24.2.1998 directing that further enpanel nent and
postings of 1967 and 1968 batch I AS officers junior to the appellant shal
be subject to the decision of the OA. The appellant also subnmtted a
menorial to the President for review of his case for enpanel nent as

Addi tional Secretary to the Governnent of India but got no relief.
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On 15.09. 1998, the appellant sought an anendnment for anending the relief
clause in his OA and prayed for a direction to reconsider his case for
enpanel | ment as Additional Secretary to the Government of India and also to
consi der himfor enpanellnent as Secretary to the Governnent of India.
These amendnents were allowed on 23.3.1999. On 1.5.1999, he sent anot her
representation to the Cabinet Secretary to decide his earlier nenoria
addressed to the President and to give himjustice by enpanell nent as
Secretary to the Governnent of India.

On 12.5.1999, the Tribunal made a further interimorder directed to
authorities to conplete the appellant’s character roll (CR) and to take a
decision on his representations dated 31.8.1998 and 6. 3. 1999 before
considering himfor enpanellnent to the post of Secretary to the Governnent
of India. On 29.7.1999, the Tribunal nmade a further direction that the
appel l ant’ s representation-dated 1.5.1999 shoul d be deci ded before
finalising the enpanell ment for-the post of Secretary to the Government of
I ndia. On 31.8.1999, the CGovernment of India ifnorned the appellant that
his CR had been conpl eted and the ACR for 1993-94, about which he had sone
gri evance, had been cancell ed. The Governnent of India, however, declined
to deal with and take action on his representations on the ground that the
matter was sub judice before the Tribunal

I n Septenber 1999, the SCoS net for enpanellnent for the post of Secretary
to the Governnent of India and after considering his record the appell ant
was not included in the panel

On 11.1.2000, the appellant nade a statutory nenorial to the President
al l egi ng that he had been wongly excluded fromthe panel for the post of
Secretary to the Governnent of India. However, he got no relief therefrom

Sonetime in February 2000, the ACC net and accorded approval to the
recomendati ons nmade by the SCoS for the panel of 1967 batch for the post
of secretary to the Governnent of India. Again on 7.3.2000, the appellant
sent another menorial to the President against his exclusion fromthe pane
of the post of Secretary to the Governnent of India while two other
officers junior to him and allegedly of |esser nerit, had been enpanell ed.
On 28.4.2000, the Tribunal Dism ssed the OA holding that the post of

Addi tional Secretary to the CGovernment of India or Secretary to the
Governnment of India was not a pronotional post for an all-India Services’
officer of State cadre, and therefore, nmost of the contentions urged, which
proceeded on the footing that the enpanellnment to the post of “Additiona
Secretary to the Governnent of India or the Secretary to the Governnent of
India was a pronotional post, were irrelevant. The Tribunal also held that
once the appellant was considered for enpanell nent for the post of
Secretary to the Governnent of India, as he had become eligible for such
consi deration, there was no point in directing the respondent authorities
to consider his case for enpanellnment for the post of Additional Secretary
to the governnent of India. The Tribunal took the view that the posts of
Addi tional Secretary and Secretary to the Government of India were very
hi gh and responsi bl e posts for which only officers<with outstanding entries
in ACRs and excel |l ent reconmendati ons shoul d be considered. It was al so
held that the ACRs were not the only consideration for enmpanellnent. The
Tri bunal was satisfied that the SCoS had taken into consideration the
change nade in the ACR consequent to the direction of the Tribunal and it
had consi dered the enpanel |l nent of the appellant for the post of Secretary
to the Governnent of India after the representation dated 1.5.1999 had been
deci ded. The chal | enge nmade by the appellant to the constitution and
validity of the Central Staffing Schene was declined by the Tribunal. The
Tri bunal al so disnmissed the allegations of mala fides and arbitrariness in
not considering the appellant for enpanel ermt and di smissed his petition

The Hi gh Court party allowed the petition and the appellant. It held that
all relevant papers including the representations made by the appell ant,
appreciation letters witten in his favour and the nenorials made by him
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agai nst downgraded entries and outstanding entries should have been pl aced
by the authorities before the SCoS whi ch shoul d have applied its free and

i ndependent mind to arrive at the best possible conclusion for
enpanel | ment. The Hi gh Court declined to entertain and enter into the
contention that the Central Staffing Schene was viol ative of the provisions
of the Constitution of India. But, taking the view that enpanellnent to the
post of the level of Secretary to the Governnent of India was a pronotiona
post, directed consideration of the appellant’s case afresh for
enpanel | mrent as Additional Secretary/Secretary to the Governnment of I|ndia
by taking into consideration all relevant records as such his confidentia
report dossiers, letters of appreciation including menories etc.

We have heard the appellant in person as well as counsel for the Union of
India. Despite the sonewhat |lengthy witten argunments filed by the
appel | ant, the points which need consideration are only the foll ow ng

l. VWet her the Central Staffing Scheme is unconstitutional

. Whet her para 14 of the Central Staffing Schene is ultra virus
Articles 309 and 312 of the Constitution of India;

[, Whet her the post of Additional Secretary to the Government of India
and above are pronotional posts for |IAS officers;

I V. Whet her the appellant’s non-enpanell nment to the above post is
arbitrary and vitiated on account of mala fides, arbitrariness or violative
of applicable rules.

l. Constitutional validity of the Central Staffing Scheme

The appel | ant strongly urged that his case falls under the procedure
prescribed in the Central Staffing Schene, which is wholly unconstitutiona
and illegal. According to the appellant, the service conditions of |IAS

of ficers are governed by the provisions of the Al India Services Act, 1951
(AI'S Act) and the Rules framed thereunder. The appellant contended that it
was not permissible for the Governnent of India to prescribe any procedure
therefor other than by way of rules franmed strictly in accordance with the
Al'S Act. In his subnmi ssion, no executive order nade in respect of a natter
under Article 309 or 312 could be inconsistent with the statutory rules
framed under the AIS Act. The Central Staffing Scheme was nei't her the

provi sions of any |egislative enactnment nor a supporting |legislation framed
under the AIS Act, and, therefore, to the extent of inconsistency with the
said Act or the Rules franmed thereunder, it was illegal. For this
contention, the appellant relied on the judgnment of this Court in G K Rao
and Gthers v. S. Bhattacharyal and A B. Krishna v. State of Karnataka2.

Article 312 of the Constitution provides that the Parliament nmay by | aw
provide for the creation of one or nore all-India Service conmon to the
Union and the State, and, subject to the other provisions of that Chapter,
regul ate the recruitnent and the conditions of service of persons

appoi nted, to any such service. Further, the |AS and the IPS are deened to
be services created by the Parlianment in order to enable the Parlianent to
deal with the service conditions of the menbers of the said services.
Section 3 of the AIS Act provides as under:

"Section 3. Regulation of recruitnent and conditions of service -

(1) the Central Covernment may, after consultation with the Governments
of the States concerned including the State of Janmu and Kashmir and by
notification in the Oficial Gazette make rules for the regul ation of
recruitnent, and the condition of service of persons appointed to an All-

I ndia Service."

On 17.10.1957, the Central Staffing Scheme was formul ated by a resolution
of the Government of India and was intended to make "adequate arrangenents
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for staffing senior adm nistrative posts of and above the rank of Depute
Secretary to the Governnent of India." This staffing scheme has been
amended fromtine to tinme by resolutions of subsequent dates and the | ast
one relevant to us, which was chall enged by the appellant, was dated
5.1.1996. The contention of the appellant is that when the Central Staffing
Schene was formulated on 17.10.1957 it was clearly nentioned therein that
it had been done "in consultation with the State Governnent and ot her

aut horities concerned". The appell ant contended that section 3 of the AI'S
Act al so requires consultation with the States for making of rules. The

i mpugned Central Staffing Scheme contained in the OM dated 5.1.1996 does
not, in terms, say that it has been issued after consultation with the
State CGovernnents. Hence, the contention is that it is ultra virus Section
3 of the AIS Act.

In our view, the contention raised by the appellant has no nmerit. Section 3
is an enabling power of the Central Governnment to nmake Rules for the
regul ati on of recruitnent and the conditions of service for persons

appoi nted to the all-India services. This enabling power is hedged in with
the requirenment that before doing so there has to be consultation with the
State CGovernnents concerned and every rule made in such fashion is to be

pl aced before both the Houses of the Parlianment as required by sub-section
(2) thereof. It is not possible to accept the contention of the appell ant
that the Central Staffing Scheme is either a rule or a Regulation within
the meaning of Section 3 -of the AIS Act, nor is it possible to accept that
there is no other power available to the executive to deal with the
recruitnment and conditions of service otherwi se than by a validly nade rule
under Section 3 of the AI'S Act.

It is not well established that the Central Governnent’s executive power
extends to the sane subjects and to the same-extent as that of the
Parlianment, as long as it does not infringe any provision of any | aw made
by the Parlianent or of the Constitution. In Rai Sahib Ram Jawaya Kapur and
O hers v. The State of Punjab3, this Court has observed (vide para 12):

"It may not be possible to franme an exhaustive definition of what executive
function neans and inplies. Odinarily the executive power connotes residue
of governnental functions that remain after |egislative and judicia
function are taken away.

The I ndian Constitution has not indeed recognised the doctrine of
separation of powers in its absolute rigidity but the functions of the
different parts or branches of the Governnent have been sufficiently
differentiated and consequently it can very well be said that our
Constitution does not contenplate assunption, by one organs or part of the
State, to functions that essentially belong to another. The executive

i ndeed can exercise the powers of departnmental or subordi nate l'egislation
when such powers are delegated to it by the |egislature.

It can al so, when so enpowered, exercise judicial functions in alimted
way. The executive Governnent, however, can never go agai nst the provisions
of the Constitution or of any law. This is clear fromthe provisions of
Article 154 of the Constitution but, as we have already stated, it does not
follow fromthis that in order to enable the executive to function there
must be a |aw already in existence and that the powers of the executive are
limted nerely to the carrying out of these |aws."

Hence, we are unable to accept the contention that the Central Staffing
Scheme is unconstitutional

. Constitutional validity of Para 14of the Central Staffing
The sel ection of Additional Secretary/Secretary to the Governnent of India

has been carried out in accordance with para 14 of the Central Staffing
Scheme. Para 14 reads as under
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"Addi tional Secretary/ Special Secretary/ Secretary

14. Selection for inclusion on the panel of officers adjudged suitable for
the appointnent to the posts of Additional Secretary or Specia

Secretary/ Secretary to the Governnent of India and posts equival ent
thereto, will be approved by the ACC on the basis of proposals submtted by
the Cabinet Secretary. In this task, the Cabinet Secretary nay be assisted
by a Special Commttee of Secretaries for drawing up proposals for the
consi deration of ACC. As far as possible panels of suitable officers wll
be drawn up on an annual basis considering all officers of a particular
year of allotnent fromone service together as a group. Inclusion in such
panels will be through the process of strict selection and eval uati on of
such qualities as merit, conpetence, |eadership and a flair for
participating in the policy-making process. Posts at these levels at the
Centre filled according to the Central Staffing Scheme are not to be

consi dered as posts for the betterment of pronotion prospects of any
service. The need of the Central Covernment woul d be paranmount

consi deration. Wile due regard would be given to seniority, filling up of
any specific post woul d be based on nerit, conpetence and the specific
suitability of the officer for a particular vacancy in the Centra

Gover nment.."

Para 14 of the Central Staffing Schene nakes it clear that enpanel ment will
be through the process of strict selection and eval uation of "nerit,
conpetence, |eadershipand a flair for participating in the policy-naking
process". It is also made clear therein that posts at these levels in the
Centre filled according to the Central Staffing Scheme are not to be

consi dered as posts for the betterment of pronotion prospects of any
service and that the need of the Central Covernment woul d be the paranmount
consi deration. Wile due regard would be given to seniority, filling of any
speci fic post would be based on nerit, conpetence and specific suitability
of the officer for a particular vacancy in the Central Government.

The appel | ant contended that this provision of the Central staffing Schene
isultra virus Articles 309 and 312 of the Constitution. Amplifying this it
is urged by the appellant that several Rules have been framed by the
Central Governnent in exercise of its statutory powers under Al'S Act, 1951
i.e. Indian Administrative Service (Cadre) Rules, 1951; |ndian

Admi ni strative Service (Fixation of Cadre Strength) Regul ations, 1955;

I ndi an Admi nistrative Service (Pay) Rules, 1954; |ndian Admi nistrative
Service (Regul ation of Seniority) Rules, 1987; |ndian Adm nistrative
Servi ce (Probation) Rules, 1954; and that these Rul es occupy the whol e
field of executive discretion, and, therefore, by the doctrine of occupied
field there is no scope left for exercise of executive action outside the
purview of these Rules. It is difficult to accept this contention. Each one
of these Rules is intended to take care of a specific facet of ‘the I'AS. No
set of these Rules is exhaustive by itself of all the service conditions
applicable to the IAS. It is, therefore incorrect to contended that the
field of possible executive action is conpletely occupied by the statute or
the statutory rules framed thereunder, deriving force fromArticle 309 read
with Article 312 of the Constitution of India. W have not been shown any
provisions in these Rules which deal specifically with the subject of the
procedure for selection of officers fromthe said cadre for the post of

Addi tional Secretary/Secretary to the Governnent of India. This is a

subj ect in respect of which the field does not appear to be occupied.
Consequently, it was very much open to the executive of resort to executive
instructions by way of an office menp for dealing with this subject. The
contention, therefore, nust fail

The further contention that para 14 of the Central Staffing Scheme | eaves
roomfor arbitrary executive action for want of clear cut guidelines has no
nerit. The guidelines indicated therein are sufficiently clear enough to
steer clear of the charge of possible arbitrary use.

[l VWet her the post of Additional secretary to the CGovernment of India




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

8

and above are pronotional posts for IAS Oficers;

It is next contended by the appellant that the post of additiona

Secretary/ Secretary to the Governnment of India is a pronotional post of |IAS
officers. Strong reliance is placed on the judgment of this Court Debesh
Chandra Das v. Union of India4. This was a case of an I AS officer of the
Assam cadre, who was appoi nted as Special Secretary to the Governnent of
India, but later on reverted to Assam services, which resulted in reduction
of his pay, and the other option given to himwas to continue in Centra
CGovernment service in a |lower pay scale. This was considered to be a | ower
ranked post because as a Special Secretary at the Central Governnent

servi ces he was enjoying higher pay, emolunents and status. Being reverted
to the State cadre, according to this Court, anpunted to reversion to a

| ower post acconpanied by a stigma, in the peculiar facts of the case,
particul arly when the appoi ntnent of the appellant as Special Secretary was
for a tenure of 5 years and was termi nated before expiry thereof. In these
ci rcunst ances, this Court took the view that reverting the appell ant-
officer to the State cadre anpbunted to reversion with stigm, which
required action in accordance with Article 311(2) of the Constitution, and,
that not ‘havi ng been done, the action of reversion was held to be illegal
We notice that the Central “Staffing Schene was not even referred to or

consi dered by the judgnent. We are, therefore, unable to accept the
contention that this judgnent supports the proposition canvassed.

Rel i ance was placed on'the judgnent of this Court in State of Mysore v.
Krishna Murthy5. This was case where nmenbers of the sane service bel ongi ng
to the same cadre were treated differently for pronotional purposes nerely
on the ground that they came fromdifferent streans. Hence, his judgment is
of no rel evance to us.

Para 14 of the Central Staffing Schene read in the |ight of the judgnent of
this Court in Union of India v. Samar Singh6 al so suggests that appoi ntnment
to the post of Additional Secretary/Secretary to the Governnment of Indiais
not a pronotion for an | AS of ficer

We are, therefore, unable to accept that enpanellnent of a State cadre

of ficer for the post of Additional Secretary/Secretary to the Governnent of
India is a pronotion as contended. If the argunent of the appellant is
accepted, then an officer of the State cadre who is appointed to the
Government of India can never be sent back to-his State cadre, for the
benefit of pronotion once given cannot be w thdrawn unl ess for

extraordi nary reasons. For all these reasons, we are unable to agree with
the appellant’s contention that the post of Additional Secretary/ Secretary
to the Governnent of India is a pronotional post for an I'AS officer

I V. Whet her the appell ant’s non-enpanel l'ment is vitiated

The last contention urged by the appellant is that his non-enpanellnment to
the post of Additional Secretary/Secretary to the Governnment of India was
arbitrary, vitiated by nala fides and violative of applicable rules. The
first argument in respect of his contention is that -no reasons have been
given for his non-enpanellnent or for enpanellnent of officers junior to
him Union of India v. Samar Singh (supra) was a case of enpanellnent of an
| AS of ficer under para 14 of the Central Staffing Schene. Inthat case the
respondent contended that the committee constituted under the provisions of
the Central Staffing Schenme had wrongly and unjustifiably not chosen the
respondent for enpanellnent as Secretary to the Governnent of India. After
referring to para 14 of the Central Staffing Scheme and the observations as
tothe limted nature of review for selection for appointment indicated in
Dal pat Abasaheb Sol unke v. Dr. B.S. Mhajan7; Jai Narain Msra (Dr) v.
State of Bihar8 and Major General |.P.S. Dewan v. Union of India9, this
Court observed in para 11 as under

"This would show that the Conmittee, keeping in view the record and
experience including the conceptual and | eadership abilities, achievenents
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and potential for general managenment positions, had recomended 19 | AS

of ficers for holding the post of Secretaries and 7 I AS officers for hol ding
non-secretarial post. Merely because the mnutes of the Conmittee do not
contain the reason for non-selection of the respondent does not nean that
there has been no proper consideration of the merits and suitability of the
respondent and as a result the selection is vitiated. Fromthe m nutes of
the Special Committee it is evident that in the matter of enpanell nent of
oficers the Special Commttee has taken into account the criteria that are
laid down for holding such selection in para 14 of the Central Staffing
Scheme and, therefore, it cannot be said that the said selection is
vitiated on account of non-inclusion of the name of the respondent in the
panel . "

Anot her contention urged by the appellant is that the appellant has an

out standi ng service record, and therefore, his non-enpanellnent is
arbitrary. This Court has reiterated in Samar Singh (supra) that nerely
because an officer has an outstanding service record there is no automatic
enpanel I ment. After referring to para 14 of the Central Staffing Schene,
this Court observed (vide para 12) as follows :

"Apart fromthe record there are other matters that have to be considered
nanely, nerit, conpetence, |eadership and flair for participating in the
pol i cy- maki ng process-and the need of the Central Government which is the
par anount consi deration. ‘W are unable to hold that since the performance
of the respondent after his pronotion as Additional Secretary had been
found to be excellent’ and outstanding, the non-inclusion of his nane from
the panel by the Special Conmittee nust lead to the inference that there
was no proper consideration of the nmerit and suitability of the respondent
for enpanell ment by the Special Committee."

There is no nerit in the contention that the non-enpanel | ment of the
appel lant is arbitrary, as urged.

Finally, the appellant also urged that hi's non-enpanell nent was the result
of mala fides. In support of this contention he has contended that his ACRs
were not witten fairly and in fact his excellent record had been spoil ed
by his superior officer on account of mala fides against him Wen we
repeatedly queried himas to what were the nala fides alleged before the
Tribunal and the Hi gh Court, he contended that hi's ACRs had been | eft

i nconpl ete and his enpanel | ment as Additional Secretary/ Secretary to the
CGovernment of India was considered on the basis of inconmplete ACRs. The
appel  ant had made an application to the Tribunal that his enpanell nent
shoul d be considered only after the authorities are directed to conplete
his CR dossiers. As a matter of fact, the prayer nade by the appell ant was
granted by the Tribunal and the authorities concerned were directed to
conplete the CR dossiers of the appellant and only thereafter to take a
deci si on on emnpanell nent. Thus, it is clear that the decision for
enpanel | ment for the post of Secretary was not based on incompl ete ACRs.

The appel | ant then contended that sone officer were biased agai nst hi mand
their assessnment was vitiated by nmala fides. Wien we asked himas to who
the said officers were, he naned a former Cabinet Secretary, T.S R
Subramani an, and certain other officers who had witten his CR dossiers.
The reasons for nmala fides alleged by himare that he had seriously

di sagreed with sone of the policy decision taken by sone of these officers,
and therefore, they bore an aninmus against him He al so contended that the
very officers who had witten his downgraded entries, later on were

i nvol ved in some scandals. In our view, neither of these grounds hold any
water. Fromthe records we do not see any strong notive for any of the
officers to bear aninus against the appellant to ensure that he was not
enpanel | ed. Dissent is the essence of denpcracy and nerely because one

di sagrees with another, one cannot junp to the conclusion that the other
harbors a grudge agai nst the fornmer.

The appel |l ant al so argued that the remarks made in the ACR were not
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conmuni cated to him It was also urged by the appellant that this Court
should direct the authorities to streaniine the whole procedure so that
even renmarks |ike ‘good or ‘very good’ made in ACRs shoul d be made

conpul sorily conmuni cable to the officers concerned so that an officer may
not | ose his chance of emnpanell nent at a subsequent point of his service.
In our view, it is not our function to issue such directions. It is for the
Government to consider how to streamine the procedure for selection. W
can only examne if the procedure for selection as adopted by the
Covernment is unconstitutional or otherwise illegal or vitiated by
arbitrariness and mal a fides.

After, careful application of mind to all the contentions urged before us,
we are not satisfied that there are any vitiating factors affecting the
deci sion of the Central Governnent in not enpanelling the appellant for the
post of Additional Secretary/Secretary to the Governnent of India.

The appellant in his enthusiasmcited a | arge nunber of other judgnents
both in his oral and witten subm ssions. Having carefully perused them we
are of 'the view that they are hardly of any assistance to us a resolution
of the di'spute before us in the present appeals.

In the result, we hold as under

1. The provisions of the Central Staffing Schene including para 14
thereto are not unconstitutional;

2. In view of the express provisions of ‘para 14 of the Centra
Staffing Scheme, read in the light of the judgnent of his Court in Samar
Singh (supra), the appointment of State cadre |IAS officers for the post of
Addi tional Secretary/Secretary to the CGovernment of India does not anpunt
to pronotion.

3. The non-enpanel | mrent of the appellant for the post of Additiona
Secretary/ Secretary to the Governnent of 1ndia was neither arbitrary nor
contrary to the Rules nor vitiated by mala fides as alleged.

In the result, we allow G vil Appeal No. 2081 of 2003 and set aside that
part of the inpugned judgrment of the Hi gh Court hol'ding that the
enpanel | mrent to the post of Additional Secretary/Secretary to the
Covernment of India amounts to pronotion and directing consideration of the
appel l ant’ s case afresh for enpanell nent. The rest of the judgnent is

mai nt ai ned. CGivil Appeal No. 2082/2003 is hereby disnm ssed. There shall be
no order as to costs.




