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ACT:

Code of CGivil Procedure-Order XXI, rule 90-And section
47-1rregularities in settling sale proclamation-Section 47,
if attracted

HEADNOTE

In his petition under section 47 of the Code of Civi
Procedure the appellant alleged that the sale of one of the
lots of his property which was attached pursuant to a decree
of a court was vitiated in that there were severa
irregularities and om ssions in the proclamati on of sale and
the conduct of the sale. Accepting his contention that the
material irregularities in the sale proclamation vitiated
the sale, the executing court set ‘aside the sale.

Allowing the respondent’s appeal, the H gh Court held
that the application for setting aside the sale |ay under
rule 90 of Order XXI and not under section 47 of the Code.

Di sm ssing the appea
N

HELD : The application for setting aside the sale on
the grounds taken by the appellant is referable to rule 90
of Order XXI and, therefore, not to section 47. [603F]

The settling of the sale proclamation is part of the
integral process of publishing the sale and.irregularities
conmmitted in the process of settling the sale proclamation
are irregularities which fall wthin the anplitude of rule
90 of Order XXI. [603B]

The errors conplained of by the appellant ampunted to
nmere irregularities commtted in settling the sale
procl amati on and could not be described as errors. which
render the sale void. [602D

The requirenents which were not conplied wth when
settling the sale proclanmation were intended for the benefit
of the appellant who could waive them They were not natters
which went to the root of the <court’s jurisdiction and
constituted the foundation or authority for the proceeding
or where public interest was involved. They were nmere
irregularities which fell within the scope of rule 90 of
Order XXI C. P.C. [602E-F]

Dhirendra Nath Gorai and Subal Chandra Shaw and Ot hers
v. Sudhir Chandra Ghosh and Others [1964] 6 S.C R 1001
appl i ed.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 124 of
1981.

Appeal by Special Leave fromthe Judgnent and Order
dated 14-6-1979 of the Madras Hi gh Court in AAO No. 386/ 75.
601

M Natesan, K Rankumar and Ms. J. Ramachandran for
the Appell ant.

T. S. Krishnanborthy and K R Choudhary for the
Respondent .

The Judgrment of the Court was delivered by

PATHAK, J.-This appeal by special leave is directed
agai nst the judgnent of the Madras Hi gh Court maintaining
that objections in regard to a sale proclamation in
proceedi ngs for ~execution of a civil decree can be raised
under rule 90 of Or.der XX, Code of Civil Procedure.

A civil suit by the respondent against the appellant
was decreed in 1971. The attachnent of the appellant’s
property before judgnent was nade absolute on the date of
the decree. To execute the decree the respondent filed
execution Petition ‘No. 222 of 1972 and prayed for sale of
the attached property. 1t was decided to put up the attached
property in two lots for sale. Lot No. 1 was sold on 28th
January, 1974 for Rs. 40,000/- to the respondent. Lot No. 2
was not sold for want of bidders. The sale of Lot No. 1 was
confirmed by the court on 2nd March, 1974 and ful
satisfaction of the decree was recorded. Subsequently, the
appel lant filed Execution Application No. 600 of 1974,
purporting to be under s. 47 of the Code, for setting aside
the sale of Lot No. 1. He claimed that the proclanmation of
sale and the conduct of the sale was vitiated by severa
irregularities. It was alleged that the proclamation was not
drawn up in accordance wth law, -that credit had not been
given for a paynent of Rs. 6,000/- nmade by the appellant and
that there were other onissions in the sale proclanation
inasmuch as it did not nention the date of auction, the tax
payable in respect of Lot No. 1 and the revenue assessnent
in respect of Lot No. 2. It was also alleged that the
reduction of the upset price from Rs. 80,000/- to  Rs.
40,000/- for Lot No. 1 was inproper and that as the
appel l ant was an agriculturist entitled to the benefit of
Act No. |V of 1938 he was not liable to pay interest prior
to 1st February, 1972 and consequently the anpbunt nmentioned
in the sale proclamation as due fromhimwas incorrect. The
application was resisted by the respondent, principally on
the ground that it was not mmintai nabl e under s.47.

The executing Court found substance in the conplaint of
the appellant and holding that the sale proclamation was
vitiated by nmaterial irregularities it set aside the sale.
The respondent filed an appeal, C.MA No. 386 of 1975, in
the H gh Court against that order. Two other appeals were
also filed inthe H gh Court, CMA Nos. 2 and 3 of 1976.
They arose out of the dismssal of two
602
applications, one for restoration of an application for
possessi on and the other for renoval of obstruction. The two
applications have been di sm ssed as i nfructuous
consequentially to the setting aside of the sale.

Al the three appeals by the appellant were considered
together by the Hgh Court and, in the circunstances, the
appeal against the order setting aside the sale was taken as
the main appeal. The principal question determ ned by the
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Hi gh Court was whether the objection to the sale could
properly form the subject of a proceeding under s. 47 or
under rule 90 of Oder XXI. After exanmining a |arge number
of cases on the point, the Hgh Court held that the
application for setting aside the sale lay under rule 90 of
Order XXI  and not wunder s. 47, and therefore remtted the
appeal s to the executing Court for fresh consideration

It seens to us that the H gh Court is right. It is
plain that the errors conplained of by the appellant anount
to nmere irregularities commtted in settling the sale
procl amati on. They cannot be described as errors which
render the sale void. The difference between an error which
nmakes the proceeding void and one which makes it nerely
irregul ar has been pointed out by this Court in Dhirendra
Nath Gorai and Subal Chandra Shaw and Ohers v. Sudhir
Chandra Ghosh and Qthers. — The requirenments which were not
conplied wth in this case when settling the sale
procl amation were intended for the benefit of the appellant
and coul d 'be waived by him They were not matters whi ch went
to the root of the court’s jurisdiction and constituted the
foundation or —authority for the proceeding or where public
i nterest was i nvol ved. Clearly, t hey wer e nere
irregularities. Consequently, they fall within the scope of
rule 90 of Order XX

It may be pointed out that when rule 90 of Oder XXl
enpl oys the expression "in publishing  or  conducting the
sale", it envisages the proceeding comrencing after the
order for sale nmade wunder rule 64 of Oder XXI. The
provisions after rule 64 are provisions relating to
publ i shi ng and conducti ng the sal e. Settling the
procl amati on of sale - is part of the proceedings for
publishing the sale. Rule 65 of Oder XXl ~declares that
every sale in execution of a decree shall be conducted by an
of ficer of the court or a person nom nated by the court, and
shall be nade by public auction in-the manner prescribed.
How the sale will be published relates to the manner in
which the sale is nade. Rule 66 of Oder XXl is the first
step in that behalf. It provides for a proclamation of sale.
When
603
drawing up a sale proclamation, sub-rule (2) of rule 66
requires that the several matters specified therein be taken
into account. GOher particulars relating to the sale are
prescribed in the succeeding rules of Oder XXI.~ In _~our
view, the settling of the sale proclamation is part of the
integral process of publishing the sale, and irregularities
conmitted in the process of settling the sale proclamation
are irregularities which fall wthin the anplitude of rule
90 of Oder XXI. It may be observed that in Dhirendra Nath
Corai’'s case (supra) the question which this Court was
cal l ed upon to consider was whether non-conpliance with s.
35 of the Bengal Money Lenders Act, 1940 when draw ng up the
sal e proclamation was a nmere irregularity. Having held that
it was, the Court then considered it in the light of rule 90
of Order XXI.

Qur attention has been invited by the appellant to the
Madras anendnent rmade in 1952 in rule 66 of Order XXl where
by a new sub-rule (2) has been substituted for the origina
provision. It has not been shown to us, however, that the
substituted provision makes any material difference so far
as the point under consideration is concerned. It is urged
that an opportunity has been provided under the substituted
provision to a judgnment-debtor to participate in the draw ng
up of the sale proclanation, and therefore there is no
further right to conplain against the sale proclamation
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under rule 90 of Oder XXI. But that right was also
available in sonmewhat simlar terns under the origina
provi sion. Whether or not a judgnent-debtor, to whom notice
has been issued under rule 66 of Order XXl to participate in
the proceeding and who does not do so, should be permtted
thereafter to challenge the sale under rule 90 of Oder XXl
is a matter to be determ ned by other considerations. It is
sufficient to point out that the application for setting
aside the sale on the grounds taken by the appellant is
referable to rule 90 of Order XXI, and, therefore, not to s.
47.

Sone argunent has been addressed before us in regard to
the period of limtation but that, in our opinion, has been
properly left by the H gh Court to the executing Court for
det ermi nati on.

The appeal fails and is dismssed, but there is no
order as to costs.

P.B.R Appeal dism ssed.
604




