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ACT:

Appeal to Suprene Court- Mintainability-Decision of

Court in appeal froman award-If and when a judgnent,

Hi gh
decree

or order-Test-Defence of India Act, 1939 (No. XXXV of

1939), ss. 19(1)(b), 19(1)(f)-Code of Civil Procedure (Act V

of 1908), ss. 109, 110.

HEADNOTE:

These two appeal s were preferred against the decision of the
Nagpur High Court in an appeal under’s. 19(1)(f) 'of the
Def ence of India Act, 1939, nmodifying an awar d of
conpensati on made
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under s. 19(i)(b) of that Act in respect of certain prenises
requi sitioned by the Government under 75(A) of ~ the Rules
franed under the Act. Both the parties applied for and
obtai ned | eave to appeal to the Federal Court under ss. 109
and 110 of the Code of Civil Procedure: A prelimnary
objection was taken on behalf of the Governnent that the
deci sion of the Hi gh Court was an award and not a judgnent,
decree or order within the nmeaning of ss. 109 and 110 of the
Code and as such no appeal lay therefrom:

Hel d, that the objection must prevail and both the appeals
stand di smi ssed.

There could be no doubt that an appeal to the Hi gh  Court
under s. 19(1)(f) O the Defence of India Act froman /award
made under s. 19(i)(b) of that Act was essentially an
arbitration proceedi ng and as such the decision in such
appeal cold not be a judgment, decree or order either under
the Code- of civil procedure or under C. 29 O the Letters
patent of the Nagpur H gh Court.

Kol legal Silk Filatures Ltd. v. province, of Madyas, |. |I,.
R [1948] Mad. 490, approved.

There is a well-recognised distinction between a decision
given by the Court in a case which it 'hears on nerits and
one given by it in a proceeding for the filing of an award.
The former is a judgnent, decree or order of the Court
appel | abl e under the general law while, the latter is an
adj udi cation of a private individual with the sanction of
the Court stanped on it and where it does not exceed the
terns of the reference, it is final and not appeal abl e.
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There can be no difference in | aw between an arbitaration by
agreenment of parties and one under a statute. A referrence
to arbitration wunder a statute to a court nay be to it
either as a court or as an arbitrator. |If it is toit as a
court, the decision is a judgnent, decree or or der
appeal able wunder the ordinary law unless the statute
provides otherwise, while in the latter case the Court
functions as a persona designata and its decision is air
award not appeal able under the ordinary |aw but only under
the statute and to the extent provided by it.

An appeal being essentially a continuation of the origina
proceedi ngs, what *as at its inception an arbitration
proceeding nmust retain its character as an arbitration
proceedi ng even where the statute provides for an appeal
Rangoon Botatung Conpany v. The Collecter , Rangoon (1912)
LR 39 |I.A 197 .The special officer sales the building
sites Dassabhai Beznoji, (1912) I.L.R 37 Bom 506 the
special officer sales the Building sites v. Dassabha
Bozanji Mdtiwala (1913) 17 C.WN. 421 Manavi kram Tirunal pad
v. the Collector of the Nilagrie, (1918) I.L.R 41 Mad 943

and secretary of state for India in council v. Hi ndustan
Co-operative |Insurance society Linmted ,(1931) LLR 58 1. A
259 relied on.

1179.

Nati onal Tel ephone Conpany Limted v. Postnaster-General
[1913] A C. 546, explained.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: -G vil Appeals Nos. 224 and 225
of 1954,

Appeal s fromthe judgnment dated Decenber 31, 1947,  of the
former Nagpur High Court in Msc. (First)

Appeal No. 310 of 1943, arising out of the Award dated March
31, 1943, of the Court of the Arbitrator, Addl. Dist. and
Sessi ons Judge, Khandwa.

Achhru Ram and Naunit Lal, for appellant (In C/ A No.
224/ 54) and respondent (In C. A No. 225/54).

C. K. Daphtary, Solicitor-Ceneral for India, R Ganapathy
lyer and R H. Dhebar, for respondent (In C. A No. 224/54)
and appellant (In C A No. 225/54).

1958. August 22. The Judgnent of the Court was delivered
by

VENKATARAMA Al YAR J.-Both these appeal s are directed agai nst
the judgnent of the Hi gh Court of Nagpur passed in an appea

under s. 19(1) (f) of the Defence of India Act, 1939,
hereinafter referred to as the Act.

In exercise of the power conferred by s. 75(A) of the  Rules
franed under the Act, the Central Governnent requisitioned
on February 19, 1941, certain properties belonging to
Hanskumar Ki shanchand, the appellant in Civil-Appeal No. 224
of 1954. As there was no agreement on the amount of
conpensati on payable to him the Central Government referred
the determ nation thereof to M. Jafry, Additional District
Judge, Khandwa, under s. 19(1) (b) of the Act. On March 31

1943, M. Jafry pronounced his award, by which lie awarded
a. sumof Rs. 13,000 as annual rent -for, the occupation of
the prem ses. Against this award, there was an appeal to
the H gh Court of Nagpur under s. 19(1) (f) of the Act, and
that was heard by a Bench consisting of Gille C. J. and
Padhve J. By their judgnment dated Decenber 31, 1947, they
enhanced the annual rent payable to the appellant by a sum
of Its. 3,250, and they also allowed certain other suns as
conpensation for dislocation of the H gh School which
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was being run on the property. The appellant applied for
| eave to appeal against this judgnent to the Federal Court
under ss. 109 and | 10 of the Code of Civil Procedure in
respect of the amounts disallowed. A simlar application
was also filed by the Governnment with reference to the
enhancenent of conpensation. On August 25, 1949, both these
applications were granted, and a certificate was issued that
the appeals fulfilled the requirements of ss. 109 and 110 of
the Code of G vil Procedure. That is howthe two appeals
cone before us. Hanskumar Kishanchand is the appellant in
Cvil Appeal No. 224 of 1954 and the Union of India, in
Cvil Appeal No. 225 of 1954.

At  the opening of the hearing, a prelimnary objection was
t aken by the |-ear ned Sol i ci tor-Ceneral to t he
mai ntai nability of Cvil Appeal No. 224 of 1954 on the
ground that the judgment of the Hi gh Court passed in appea
under 's. '19(1) (f) was an award and not a judgnent, decree
or order . within the nmeaning of ss. 109 and 110 of the Code
of Civil- _Procedure, and that accordingly the appeal was
i nconmpetent. |If this contention is right, Cvil Appeal No.
225 of 1954 preferred by the Governnent would also be
i nconmpet ent . That ;7 of ~ course, does not preclude the
Gover nirent from / raising the objection as to the
mai ntai nability of the appeal, though the result of our
upholding it would entail the dismssal of GCvil Appeal No.

225 of 1954 as’ well. W accordingly proceed to dispose of
the objection on the nerits.
It will be convenient at this stage to refer to the

provi sions of the Act bearing upon the present, controversy.
Section 19(1) provides that:

" \Where...... any action is taken of the nature decribed in
sub-section (2) of section 299 of the Governnent of ' India
Act, 1935, there shall be paid conpensation, the amount of
which shall be determined in the manner, and in accordance
with the principles, hereinafter set out.........
Section 19(1) (a) provides for the amount of compensation
being fixed by agreenent, and s. 19(1) (b) enacts that

" Wiere no such agreenment can be reached, the Centra
Covernment shall appoint as arbitrator-a
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person qualified under sub-section (3) of section 220 of the
above-nmentioned Act for appointnent as a Judge of- a High
Court."

Sub-section (c) of s. 19(1) provides for the appointnment by
the Central Governnent of a person having expert know edge
as to the nature of the property acquired and for. the
nom nation of an assessor by the person to be conpensated,
for the purpose of assisting the arbitrator. Sub-secti on
(e) of s. 19(1) enacts that the arbitrator in nmaking his
award shall have regard to the provisions of sub-s. (1) of
s. 23 of the Land Acquisition Act, 1894, so far as the sane
can be nmade applicable. Then comes sub-s. (f), which is
i nportant for the present purpose, and it is as follows:

"An appeal shall lie to the Hi gh Court against an award of
an arbitrator except in cases where the anopunt thereof does
not exceed an anount prescribed in this behalf by rule nmade
by the Central Governnent."

Then we have sub-s. (g), which is as foll ows:

" Save as provided in this section and in any rules nmade
thereunder, nothing in any law for the tine being in force
shal |l apply to arbitrati ons under this section."

On these provisions, the contention on behalf of the
CGovernment is that the reference under s. 19(1),(b) and the
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appeal under s. 19(1) (f) are all arbitration proceedings,
that the decision of the H gh Court in the appeal is really
an award, and that it is, in consequence, not appeal able
under ss. 109 and 110 of the Code of Civil Procedure, as
they apply only to judgnents, decrees or orders of Courts
and not to awards. M. Achbru Ram |earned counsel for the
appel l ant does not dispute that the proceedi ngs under s.
19(1) (b) are by way of arbitration, but he contends that
when once the matter cones before the High Court by way of
appeal under s. 19(1)(f), it becones a civil proceeding
under the ordinary jurisdiction of the Court, and that any
decision therein is open to appeal under ss. 109 and | 10 of
the Code of Civil Procedure. He further contends that even
apart fromthose provisions, the appeal was conpetent under
. 29 of the Letters Patent, and that,
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the certificate granted by the H gh Court is wunder that
provision.as well.

Before' di'scussing the authorities cited on either side in
support . ‘of ‘their respective contentions, it will be wuseful
to state the well established principles applicable to the
determ nation of the present question. Wen parties enter
into an agreenent to have their dispute settled by
arbitration, its effect is to take the lis out of the hands
of the ordinary Courtsof the land and to entrust it to the
deci sion of what has been terned a private tribunal. Such
an agreenment is not hit by s. 28 of the Contract Act as
being in restraint of |egal proceedings, because s. 21 of
the Specific Relief Act expressly provides that " save as
provided by the Arbitration Act, 1940, no contract to refer

present or future differences to arbitration shall be
specifically enforced ; but if any person who has made such
a contract ... and has refused to performit sues in respect

of any subject which he has contracted to refer, the
exi stence of such contract shall bar the suit.” Thereis a
simlar provision ins. 28 of the Contract Act which is
applicable, where the Arbitration Act is not in force.
Were an arbitration is heldin pursuance of  such an
agreement and that results in a decision, that decision
takes the place of an adjudication by the ordinary Courts,
and the rights of the parties are thereafter regulated by
it. It is true that under the law the Courts have the
authority to set aside the award,-, made by arbitrators on
certain grounds such as that they are on nmatters not
referred to arbitration, or that the arbitrators had
m sconduct ed t hensel ves, or that there are errors apparently
the face of the award. But where the award is not open to
any such objection, the Court has to pass a decree in terns
of the award, and under s. 17 of the Arbitration Act, an

appeal |ies against such a decree only on the ground that it
is in excess of, or not otherwise in accordance with the
award. |In other words, it is the decision of the arbitrator

where it is not set aside that operates as the rea

adj udi cation binding on the parties, and it is with a  view
to its enforcenment that the, Court 'is authorised to pass a
decree in terns thereof. There is thus a sharp distinction
bet ween a

1183

deci si on which is pronounced by a Court in a cause which it
hears on the nerits, and one which is given by it in a
proceeding for the filing of an award. The former is a
judgrment, decree or order rendered in the exercise of its
normal jurisdiction as a Gvil Court, and that is appeal able
under the general law as for exanple, under ss. 96, 100,
104, 109 and 110 of the Code of Civil Procedure. The latter
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is an adjudication of a private tribunal with the inprimatur
of the Court stanped on it, and to the extent that the award
is withinthe ternms of the reference, it is final and not
appeal abl e. The position inlawis the same when the
reference to arbitration is made not under agreenent of
parties but under provisions of a statute. The result of
those provisions again is to withdraw the dispute from the
jurisdiction of the ordinary courts and to refer it for the

decision of a private tribunal. That decision is an award,
and stands on the same footing as an award mnmde on
reference, under agreement of parties. It is for this

reason that s. 46 of the Arbitration Act X of 1940 enacts
t hat:

" The provisions of this Act, except subsection (1) of
section 6 and sections 7, 12, 36 and 37 shall apply to every
arbitrati on under any other enactnment for the time being in
force, as if the arbitration were pursuant to an arbitration
agr eenment and —~as if that, \other enactnent wer e an
arbitration agreenment; except in so far as this Act is
i nconsi stent w th that, other enactnent or with any rules
made t hereunder. "

Nor does it make any difference in the legal position that
the reference under the statute is to a Court as arbitrator.
In that case, the Court hears the matter not as a G vi
Court but as persona designata, and its decision will be an
award not open to appeal under the ordinary |law applicable
to decisions of Courts. A statute, however, might provide
for the decision of a dispute by a Court as Court and not as
arbitrator, in which ease, its decision will be a decree or
order of Court in its ordinary civil jurisdiction, and that
will attract the nornmal procedure governing the decision of
that Court, and a right of appeal wll be conprehended
therein. The position therefore is that if the
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reference is to a Court as persona designata, its decision
will not be open to appeal except to the extent that the
statute so provides; but that if, on the other hand, it is
to a Court as Court, its decision will be appeal abl e / under
the general law, unless there is something in the statute,
which abridges or takes away that incident. It may be a
guestion whether the reference to a Court under a
particular statute is to it as a Court —or as persona
designata ; but when once it is determined that it isto it
as persona designata, there call be no question that -its
decision is not open to appeal under the ordinary |aw.

We shall now consider the authorities ‘hearing on the
guesti on. On behalf of the Governnment, the decisions in
Rangoon Bot at oung Conpany v. The Col | ector, Rangoon (1), The
Special Oficer, Salsette Building Sites wv. Dossabha
Bezonji (2), The Special Oficer, Salsette Building Sites v.
Dassabhai Bozanji Mdti. wala (3), Manavi kraman Tirumal pad v.
The Collector of the Nilgris (4) and Secretary of State for

India in Council v. Hi ndusthan Co-operative I nsur ance
Society Limted (5) were relied on as supporting the
contention that the present appeals are inconpetent. In

Rangoon Bot at oung Conpany v. The Col | ector, Rangoon (1), the
facts were that certain properties had been acquired tinder
the Land Aequistion Act of 1894, and the Collector had
det erm ned the anmount of conpensation payable to the quondam

owners. On their objection as to the guantum  of
conpensation, the matter was referred to the decision of the
Chief Court of Burina. It was heard by a Bench of two

Judges, who determined that a sumof Rs. 13,25, 720 was
payabl e as conpensation. Dissatisfied with this decision
the owners preferred an appeal to the Privy Council under
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the provisions of tile Code of Civil Procedure. A pre-
limlary objection was taken to the maintainability of the
appeal on the ground that the decision sought to be appeal ed
against was not a judgrment of Court but an award and was
therefore not appeal abl e. In giving effect to this
obj ection, the Board observed:

" Their Lordshi ps cannot accept the argunment or

(1) (1912) 39 I.A 197. (2) (1912) 1.L.R 37 Bom 506.
(3) (1913) 17 CWN. 421. (4) (1918) I.L.R 41 Mad. 943.
(5) (1931) L.R 58 I.A 259.
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suggestion that when once the clainmant is admtted to the
H gh Court he has all the rights of an ordinary suitor,
including the right to carry an award made in an arbitration
as to the value of landtaken for public purposes up to this
Board as if it were a decree of the Hi gh Court made in the
course of its ordinary jurisdiction. "

Shortly after _this judgnent was pronounced, the question
arose for determ nation in The special officer, Salsette
Bui |l di ng 'Sites v. Dossabhai Bezonji (1), whether a decision
given by the H gh Court in appeal under s. 54 of the Land
Acqui sition Act was a judgnment within . 39 of the Letters
Patent, so as to enable a party to appeal to the Privy
Council under that provision. The applicant sought to
di stingui sh the decision in Rangoon Botatoung Conmpany v. The
Col l ector, Rangoon /(2) on the ground that there, the
deci si on sought to be appeal ed agai nst was that of the Chief
Court of Burma, and the question of maintainability fell to
be decided on the terns of the, Code of Civil. Procedure,
whereas in the instant case, the party had aright to appea
to the Privy Council under C . 39 of the Letters Patent. In
rejecting this contention, the Hi gh Court referred to the
observations i n Rangoon Bot at oung Conpany’s Case (2) already
guot ed, and observed

" This passage shows that it is a m stake to suppose that
the award made in such a case by the Hgh Court is a decree
wi thin the ordinary jurisdiction to which the G vi
Procedure ("'ode refers; and it seens to nme it ‘would be
equally erroneous to regard such.an award as a fina
judgment or order within the neaning of clause 39 of the
Letters Patent. "

Leave to appeal to the Privy Council —was accordingly
refused. There was an application to the Privy Council for
special leave in this matter, but that was also rejected,

and the report of the proceedings before the Privy Counci
in The special Oficer, salsette Building Sites v. Dassabha
Basanji Mdtiwala (3)shows that the interpretati on put by the
Bonbay Hi gh Court in The Special officer, salsette Building
sites v. Dossabhai Bezonji (1) was accepted as correct.

I n Manavi kraman Tirunmal pad v. The Col |l ector of the
(1) (1912) I.L.R 37 130m 506.
(2) (1912) L.R 39 |I.A 197.
(3) (1913) 17 CWN...... 421
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Niligris(1l) the question was whether a judgment of the High
Court passed in an appeal under the Land Acquisition Act was
a judgnent within the neaning of C. 15 of the Letters
Patent so as to entitle a party to file a further appeal to
the High Court under that provision, and it was held, on a
consi deration of the authorities above referred to, that it
was not. Secretary of State for India in Council .
Hi ndust han Cooperative Insurance Society Limted (2) is a
deci sion wunder the Calcutta |Inprovenent Act, 1911. Under
that Act, there is a tribunal constituted for deternining
the ampunt of compensation payable on acquisition of |and,
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and wunder the Calcutta |Inprovenent (Appeals) Act, 1911, an
appeal is provided in certain cases fromthe decision of the
tribunal to the Calcutta Hi gh Court. The point that arose
for determ nati on was whet her the decision given by the High
Court in appeal under this provision was open to further
appeal to the Privy Council. In answering it ill the
negative, the Privy Council observed that in view of the
decision in Rangoon Botatoung Conpany v. The Collector,
Rangoon (3), there could be no right of appeal against the
decision of the H gh Court. It further held that this
conclusion was not affected by the anendnent of the Land
Acqui sition Act, 1921, providing for an appeal to the Privy
Council| against the decision of the Hi gh Court under s. 54
of that Act, as that amendment could not be held to have
been incorporated by reference in the Calcutta | nprove-

ment Act, 1911.

The law as laid down in'the above authorities may thus be
summed - up: It is not every decision given by a Court that
could 'be said to be a judgnment, decree or order within the
provisions ~of the Code of Civil Procedure or the Letters
Patent. Wether it is so or not w |l depend on whether tile
proceeding in which it was given cane before tile Court in
its normal civil jurisdiction, or de hors it as a persona
desi gnat a. Where the dispute is referred to the Court for
determ nation by way of arbitration as in Rangoon Botatoung
Conpany v. The Coll ector, Rangoon (3), or where it cones

(1) (1918) I.L.R 41 Mad. 943. (2) (1931) L.R 58 |.A 259.
(3) (1912) L.R 39'|.A 197.
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by way of appeal against what is statedly an award as in’
The Special Oficer, Salsette Building Sites v. ‘Dossabha
Bezonji (1), Manavi kraman Tirumal pad v. The Col | ector of the
Nilgris (2) and Secretary of State for India in Council .
Hi ndust han Co-operative Insurance Society Limted (3) then
the decision is not a judgnent, decree or order under either
the Code of Civil Procedure or the Letters Patent.

Now, M. Achhru Ram contests this |ast proposition, and
relies strongly on the decision in National ~Tel ephone
Conpany Limted v. Postnmaster-Ceneral (4), as supporting his
position. There, the question arose on the construction of

certain provi si ons of t he Tel egr aph (Arbitration)
Act , .1909. Section | thereof enacted t hat certain
di fferences between the Postnmaster-General and any - ot her
person should, if the parties agreed, be referred for
decision to the Railway and Canal Conm ssion -constituted
under an Act of 1888 ; and s. 2 provided that all enquiries

under the reference shoul d be conducted by the Comm ssion in
accordance wth the Act of 1888. Pursuant to a reference
under these provisions, the Railway and Canal Comm ssion had
determ ned certain disputes, and the question was whether
its decision was open to appeal. Under the Act of ©1888, the
Conmi ssion was constituted a Court of record and an ' ‘appea
lay against its decision to the Court of Appeal except on
guestions of fact and locus standi. It was held by the
House of Lords that as under the Act of 1888 the reference
to the Conmission was to it as a Court, the reference under
the Tel egraph (Arbitration) Act, 1909, to that tribunal nust
also be held to betoit as a Court and not as a body of
arbitrators, and an appeal against its decision was
therefore conpetent. The position was thus stated by
Vi scount Hal dane L. C

" When a question is stated to be referred to an established
Court without nore, it, iii nmy opinion, inports that the
ordinary incidents of the procedure of that Court are to
attach, and also that any general right of appeal from its
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deci sion |likew se attaches."
(1) (1912) |I.L.R 37 Bom 506.
(2) (1918) I.L.R 41 Mad. 943.
(3) (1931) L.R 58 I.A 259.
(4) [1913] A C 546.

151
1188
It may be noted that it was the use of the word "
arbitration " inthetitle to the Act that furnished the
ground for the contention that the proceedings before the
Commi ssion were of the nature of arbitration. But that

description, however, could not alter the true character of
the reference under the Act, which was in terns to the
Commi ssion as a Court of record. |In fact, there was no
el ement of arbitration in the -proceedings. It is true that
under that Act there could be a reference only by agreenent
of parties. That, however, could not nake any difference in
the character of the proceedi ngs before the Comm ssion, as a
statute can provide for the jurisdiction of the Court being
i nvoked. ‘as~ a Court on the agreenent of parties, as for
exanpl e, —on a case stated under Order 36 of the Code of
G vil Pr ocedure. There is thus nothing in Nat i ona
Tel ephone Conpany Limted v. Postmaster-General (1), which
can be said to conflict with the law as laid down in Rangoon
Bot at oung Conpany /v. The Col |l ector, Rangoon. (2) that when
the reference is toa Court as arbitrator, its decision is
not open to appeal

The distinction between the two cl asses of cases, where the
reference is to court as court and where the reference is to
it as arbitrator, was again pointed out by the Privy Counci
in Secretary of State for India v. Chelikani Rama Rao (3).
Ther e, the question arose wth reference to certain
provisions of the Madras Forest Act, 1882. That Act
provides that «clains to lands which are. sought to be
declared reserved forests by the Government are to be
enquired into by the Forest Settlement Oficer, and an
appeal is provided against his decision to the /District
Court. The point for decision was whet her the decision of
the District Court was open to further appeal ~ under the
provisions of the Code of Civil Procedure. The contention
was that the reference to the District Court under the Act
was to it not as a Court but as arbitrator, and that
therefore its decision was not open to appeal on the
-principle laid down in Rangoon Botat oung Conpany’s Case In
repelling this contention,

(1) [1913] A C. 546. (2) (1912) L.R 39 1.A 197
(3) (1916) L.R 43 |.A, 192.
1189

Lord Shaw observed that under the Land Acquisition Act/ the
proceedings were ,from beginning to end ostensibly and
actual ly arbitration’ proceedi ngs ", but t hat t he
proceedi ngs under the Forest Act were essentially different
in character. " The claimwas he said, the assertion of
a legal right to possession of and property in land; and if
the ordinary Courts of the country are seized of a dispute
of that character, it would require, in the opinion of the
Board, a specific linmtation to exclude the ordi nary
i ncidents of litigation"

The principles being thus well-settled, we have to see in
the present case whether an appeal to the H gh Court under
s. 19(1)(f) of the Act cones before it as a Court or as
arbitrator. Under s. 19(1)(b), the reference is adnmittedly
to an arbitrator. He need not even be a Judge of a Court.
It is sufficient that he is qualified to be appointed a
Judge of the High Court. And under the |law, no appeal would
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have lain to the Hi gh Court against the decision of such an

arbitrator. Thus, the provision for appeal to the High
Court under s. 19(1)(f) can only be construed as a reference
to it as an authority designated and not as a Court. The
fact that, in the present case, the reference was to a

District Judge would not affect the position. Then again
the decision of the arbitrator appointed under s. 19(1)(b)
is expressly referred to in s. 19(1)(f) as an award. Now,
an appeal is essentially a continuation of the origina
proceedi ngs, and if the proceedi ngs under s. 19(1)(b) are
arbitration proceedings, it is difficult to see how their
character can suffer a change, when they are brought up
before an appellate tribunal. The decisions in The Specia
Oficer, Salsette Building Sites v. Dossabhai Bezonji (1),
The Special Oficer, Salsette Building Sites v. Dassabha

Basanj i Motiwala (2),  Manavikraman Tirumalpad v. The
Collector of the Nlgris (3) and Secretary of State for
India in. Council v.  H ndusthan Co-operative I nsur ance

Society Limted (4) proceed all on the view that an appeal
agai nst . an award conti nues to be part of, and a

(1) (1912) |.L.R 37 Bom 506.

(2) (1913) 17 CWN. 421.

(3) (1918) I.L.R 41 Mad. 943.

(5) (1931) L.R 58 1.A 259.
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further stage of the original arbitration proceedings. In
our view, a proceeding which is at~ the inception an
arbitration proceeding nmust retain its character :as

arbitration, even when it is taken up in appeal, where that
is provided by the statute.

The question whet her an appeal under s. 19(1)(f) is of the
nature of arbitration proceedi ngs, and whether the  decision
given therein is an award cane up directly for consideration
in Kollegal Silk Filatures Ltd. v. Province of Midras (1)
before a Bench of the Madras ~High Court consisting of
Patanjali Sastri and Chandrasekhara Aiyar JJ. and it was
held by themthat the word "arbitration" in s. 19(1)(g) of
the Act covered the entire proceedings from their’ com
mencement before the arbitrator to their termination in the
H gh Court on appeal where an appeal had been preferred, and
the Hgh Court in hearing and deciding the appeal acted

essentially as- an arbitration tribunal. W agree with this
deci si on that the appeal wunder s. 19(1) (f) . is an
arbitration proceeding. We nust therefore hold that the

decision of the Hgh Court in the appeal ~under that
provision is not a judgnment, decree or order either wthin
ss. 109 and | 10 of the Code of G vil Procedure or cl. 29 of
the Letters Patent of the Nagpur Hi gh Court, whi ch
corresponds to cl. 39 of the Letters Patent of the Calcutta,
Madras and Bonbay Hi gh Courts, and that, therefore, the
present appeal s are inconpetent.

M. Achbru Ramfinally contended that even if no appeal |ay
under ss. 109 and 110 of the Code of Civil Procedure or cl
29 of the Letters Patent, it was, nevertheless w thin the
conpetence of this Court to grant |eave to appeal, and that
this was a fit case for the grant of such |eave. He argued
that the Privy Council had the power to grant Ileave to
appeal against the decision of the Nagpur H gh Court in the
appeal under s. 19(1) (f), that under s. 3(a)(ii) of the
Federal Court (En. largement of Jurisdiction) Act | of 1948
that power becane vested in the Federal Court, and under
Art. 135 it has devolved on this Court, and that in the
exercise of that power we should grant |eave to appea
agai nst

(1) I.L.R [1948] Mad. 490.
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the decision now under challenge. it is sufficient answer to
this contention that the Federal Court had power under s.
3(a) (ii) to grant |eave only when the proposed appeal was
against a judgnment, and that, under the definition in s.
2(b), meant a judgment, decree or order of a High Court in a
civil case; and that on our conclusion that the decision in
the appeal under s. 19(1) (f) is not a judgnent, decree or
order but an award, no order could have been passed granting
speci al |eave under s. 3(a) (ii).

In the result, we dismss both the appeals as inconpetent.
The parties will bear their own costs in this Court.

Appeal s di sm ssed




