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ACT:

| mport control s-Power ~to determine the head or Entry
under which any particular commodity falls under sections
3(2) and 4 of the Inport and Export (Control) Act (1947)
read with section 167 (entry 8) of the Sea Custons Act (Act
VI1l) 1878.

Sea Custons Act (Act WMIIl) -Sections 20, 167, 183 &
184- whet her an appropriate order under section 183 precl udes
the authorities from | evying duty under section 20-
Interpretation of two penal provisions of the inport |aws
and powers of the authorities

HEADNOTE:

The respondent conpany inported auto cycle parts under
the guise of motor vehicle parts, for which only he had a
valid license wunder the Inport laws. In respect of certain
consi gnnents of inmports fromU K the custons-authorities by
a single order dt. 14-11-1955 passed the foll ow ng:

(i) acting wunder section 167(8) of the Custons Act it
gave an option to the respondent to pay fine in [Iieu of
confiscation of the goods under section 182 and (ii) acting
under sections 183 and 20 of the Customs- Act to pay the
differential duty between auto parts and the notor parts.

The respondent challenged this order before the Hi gh
Court on the ground that once the power under section 183
has been exercised the authorities had no further-power to
levy the differential duty. The High Court while quashing
the order inposing penalty in lieu of confiscation-directed
paynment of the inmport duty ordinarily livable for the auto
cycle pedals inported. Against this view of the limtation
on the powers of the Collector, the Union cane by way of
special leave, while allow ng the appeal the Court,

N

HELD: (1) It is primarily for the |Inport Contro
Authority to deternine the head or entry under which any
particul ar commodity falls. OF <course if a construction
adopted by the authority regarding the concerned entry were
per verse, or grossly irrational, then the Court could or
woul d undoubtedly interfere. [88 D].

"Ganga Setty’'s case, A l.R 1963 S.C. 1319. followed".

(ii) The scheme of the Sea Custons Act reveals that
I mport/export duty is an obligation/cast by section 20 of
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the Act. It is a tax, not a penalty; it is an innocent |evy
once the eligible event occurs: it is not a punitive inport
for a contravention of the law. Confiscation, penalty and
fine provided for under ss. 167 (Item 8) and 183 are of the
species of punishnent for violation of the schene of
prohi bition and control [89 §G.

(iii) Two |legal consequences followed the inmportation
of pedals, uncovered by any license viz. (1) the inmportation
attracted duty which any inporter licit or illicit had to
pay the noment custons barrier was crossed and (ii) the
conmi ssion of the offence of inmporting pedals wthout a
licence trapping the respondent in the coils of S 167,
entry 8 inviting the jurisdiction of the authorities to
exercise their powers under ss. 182 or 183. [89 H, 90 A].

(iv) The order dual in character, although clubbed
together in a single docunent is valid and it does not
preclude the authorities levying duty under section 20,
since obligation under section, 20 is independent of the
liability u/s 183. Non-felicitous and inept expressions used
in the —order are perhaps apt to mislaid, but the intendnent
is clear —that -what was done, was -not confiscation, but
giving an option to pay a quantified fine in a places of
confiscation The order was a conposite one, and is quite
legal. [90 D, 91 B-D).

7-L 1276SCl/ 75
88

Col l ector of | custons v. H S. ~Mehra A l.R 1964 Mad.
504: Shewpuj anrai ‘Indrasanrai Ltd. ~v. The Collector of
Customs, [1959] S.C.R 821 referred to

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil® Appeal No. 897 of
1968.

Appeal by Special Leave fromthe Judgnent & order dated
the 24th July, 1967 of the Delhi H gh Court in L.P.A No. 54
of 1967.

G L. Sanghi and G rish Chandra for the Appellants.

S. S. Javali (Anmicas Cariae) for the Respondent-.

The Judgrment of the Court was delivered by

KRI SHNA | YER, J. The respondent inported Auto Cycle
Pedal s under the guise of notor vehicle parts for which he
had secured the relevant |icence. These two articles -are
different from the point of view or the ~law controlling
imports. As laid down in Ganga Setty's case(l) by the Court,
it is primarily for the Inmport Control  Authority to
determne the head or entry wunder which any particular
commodity falls. O course, if a construction adopted by the
authority regarding the concerned entry were perverse, or
grossly irrational, then the court could and ' woul d
undoubtedly interfere. 1In the present case the H gh Court
has held that the view of the Custons officials could not be
consi dered perverse and has declined to set aside the
i mpugned order on that score.

Even at this stage it is appropriate to quote the order
under chal | enge whi ch runs:

"Ms. The Security and Finance Ltd., Delh
imported from U K the above-nentioned goods for which
they did not possess a valid Inmport |I|icence issued
under Serial No. 301/Pt.IV of Inport Trade Contro
Schedul e. The inportation was therefore considered as
unaut hori sed. The inporters were therefore in this
Custom Meno No. S24C 1276/ 55A dated 30-9-55 cal | ed upon
to show cause why the goods should not be confiscated
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and penal action take wunder s. 167(8) Sea Custons Act
read with Section 3(2) of the Inport & Exports
(Control) Act. Inreply to the said show cause Meno,
the Clearing Agents of the inmporters produced a |icence
for Motor Vehicles parts, and claimed release of the
goods against the said |l|icence. They further stated
that simlar consignnent has been released in the past
against simlar |icence. Furthernore, no public Notice
has been issued to the effect that Auto Cycle Pedal s
will not be allowed clearance against Mtor Vehicle
Parts |icence. The argunents so advanced are not accept
able. The inporters did no, avail of the persona
hearing offered to themin the said show cause neno.
ORDER

The inmportation of the above goods w thout proper
licence is prohibited under sections 3(2) and 4 of the
I mport & Export (Control)  Act of 1947 and Notification

i ssued thereunder. | accordingly confiscate the goods
(1) A 1.R 1863 S.C. 1319
89

under _section 167(8)  Sea Custonms Act. In Ilieu of
confiscation | gave an option under section 183 ibid to the

importers to clear the goods on payment of a fine of Rs.
22,600/ - (rupees twenty two thousand six hundred only).
Custons duty and other charges as |eviable on the goods will
have to be paid in addition before these could be cleared
out of customs control
Dat ed 14-11-55. Sd/
Dy. Collector of Custons"
Even so, the Court quashed the  latter limt of the order
under challenge which had inposed penalty in lieu of
confiscation and, on top or it, directed paynent  of the
i mport duty ordinarily leviable forthe -auto cycle pedals
i mport ed.

The only ground which led to this fatal consequence was
that the authorities, acting under s 183 of the Sea Custons
Act, 1878 (Act VIII of 1878) (for short, the Act), had no
further power to direct the inporter-petitioner “i.e., the
respondent, to pay excess duty  which represents the
difference between what is leviable for notor vehicles
spares and auto cycle pedals Aggrieved by this view of the
[imtation on the powers of the Collector of Custons the
appellant i.e, the Union of India, has cone up this Court,
after securing special |leave to appeal. The respondent was
not represented by counsel and since the point involved was
one of |law and the anpunt involved not inconsiderable, we
requested Shri Javali, Advocate, to serve as ami cus curi ae.
He has argued the case with ability and we (record our
appreciation of his services to the Court. |Indeed, but for
his close scrutiny of the order of the Deputy Col lector of
Custonms we would not have perceived the m x-up “and ot her
defects he highlighted in his subni ssions.

W have already stated that a fine, in lieu of
confi scation, had been inposed by the Collector of Custons.
This he did, under s. 183 of the Act, but not content with
that inposition he also directed the paynent of the ful
duty on the goods inported as condition precedent to the
clearing of the goods out of the 'custons control’

Does the order under s. 183 preclude himfromlevying
duty under s. 20? This is the short issue before us. A close
study of the schene of the rel evant provisions, powers and
| evies discloses a clear dichotony which has escaped the
attention of the Hgh Court. Inport/export duty is an
obligation cast by s. 20 of the Act. It is a tax, not a
penalty; it is an innocent levy once the exigible event
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occurs. it is not a punitive inmpost for a contravention of
the law. Confiscation. penalty and fine provided for under
ss. 167 (item8) and 183 are of the species of punishnent
for violation of the scheme of prohibition and control. Once
this di stinction and duality are r enmenber ed, t he
interpretative process sinplifies itself.

Adm ttedly, the respondent inported pedals uncovered by

any |icence. Two | egal consequences fol | oned. The
i mportation attracted duty which any inporter, licit or
illicit, had to pay the nonent

90

custonms barrier was crossed. Secondly, the comm ssion of the
of fence of inporting pedals w thout a |icence caught the
offender in the coils of s. 167, entry 8, inviting the

jurisdiction of the authority prescribed under s. 182 to
confiscate the goods or, alternatively, to inpose a fine in
lieu of confiscation,~ under s. 183, of course, if
confiscation is “resorted to, the title vests in the State,
as provided in s. 184.

I mport-duty ~has to be paid inevitably in these cases,
by the inporter. Confiscation or fine in lieu thereof is an
infliction on the offender or circle of offenders falling
within s. 167, Entry 8. Sonme tinmes, the burden in both the
cases, falls on the sanme person. At other times, they may
fall on different persons. |In sone cases the inporter as
well as the confiscate may be identified and so the duty and
the penalty may be inposed validly. In other cases it may be
difficult to get at ' the actual person who inported or was
concerned in the offence of inportation contrary to the
prohibition or restriction clanped down by the law. In that
event, only confiscation and, alternatively, fine, nmay be
i mposed.

Viewed in this perspective, the answer to the question
that arises for decisionis sinple. In the present case, as
held by the H gh Court, the respondent did inport auto cycle
pedal s outside the permt or licence. He is therefore |iable
to pay inport duty nornally |leviable frompedal inporters.
He his admttedly transgressed the provisions of Entry 8 of
s. 167 by inporting goods not covered by thelicence and
therefore comes within the penal conmplex set out in. ss. 182,
183 ; and 184. In the present case, the Deputy Collector,
the competent authority, has chosen to give the owner of the

goods, the respondent, option to pay, in lieu of
confiscation, a fine. He has not confiscated the goods and,
therefore, s. 184 is not operational in this context. In
short, the obligation under s. 20 is independent ~of the
l[iability under s. 183. The order, dual in -character,

al t hough cl ubbed together in a single docunent, is therefore
valid in entirety. Even so, the confusion has been caused by
the Deputy Collector failing to keep distinct the two powers
and the two liabilities and thereby |I|eading to “avoidable
junbling.

Shri Javali rightly exposed the order inpugned to the
actinic light of criticismby pointing out that this rolled
up order suffers from several infirmties, apart fromits
unspeaki ng brevity. The Deputy Col | ector does not state that
he is levying duty on the inporter qua inporter under s. 20.
He does grievously err in the first breath confiscating the
goods (in which case the title vests in Governnment under s.
184) and in the very next directing payment of fine in lieu
of confiscation. Both cannot co-exist. Mreover, he forgets
that s. 167, entry 8, enpowers, apart from confiscation of
the of fending goods, a penalty also which is independent of
the fine ins. 183, in lieu of confiscation. This confused
and | aconic order only highlights the need for sone
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orientation course in law for officers who are called upon
to exercise judicial powers and wite reasoned orders.
91

However, we are prepared to gather fromthe order under
attack two levies inposed in exercise of tw distinct
powers, as earlier explained. The inport duty has been made
a condition for the clearance of the goods. This is right
and it is inpossible to say that the said paynent is not
justified by s. 20. Likew se, the authority, when it inposed
a fine, was exercising its power wunder s. 183. W can
readily see that he did not nean to confiscate the goods. He
only proposed to confiscate and proceeded to fix a fine in
lieu thereof. Non-felicitous and inept expressions used in
the order are perhaps apt o mslead, but the intendnent is
clear that what was done was not confiscation but giving an
option to pay a quantified fine in place of confiscation
The order was a conposite one;, when read in the sense we
have explained, —and is quite legal. Therefore we reach the
conclusion that the appellant "is entitled to win and the
H gh Court was in error.

The line of reasoning which has appealed to us is
echoed in a decision of the Madras H gh Court reported as
Col l ector of Customs v. S. Mehra(l). Ramachandra lyer, C. J.,
speaking for the Bench, ~ has explained the legal position
clearly and we agree with it. Two decisions of this Court
were referred to before the H gh Court and, indeed, the
decision of the H gh Court proceeded on the footing that
those two deci siions concluded the nmatter. The Madras
deci si on di stingui shes-and for right reasons, if we my say
so with respect-those two rulings of this Court. They do not
apply to the facts of the situation before us. On the other
hand, both those cases deal with quantities of gold seized
from persons as snuggl ed goods. How they were inported, who
were involved in the inport, and  who could, therefore, be
made |iable for inport duty, were left blank in those two
cases. Therefore, the conditions .inposed by the  custons
authorities for paynment of “inmport duty could not be
supported. W will go into a little nore detail to explain
those two decisions and their non-applicability to the point
we are discussing. W may state that neither of them decides
that once a find inlieu of confiscation is inmposed, the
power to levy duty under s. 20 is deprivedif. It is not as
if the authorities could not exercise both'the powers, where
the facts attracted both s. 20 and ss. 182 to 184.

In Shewpuj anrai Indrasanrai Ltd. v. The Collector of
Custonms(2) this Court had to consider an order passed by the
Col l ector under the Sea Customs Act in respect of snuggled
gold. An option to pay a fine of Rs. 10, 00, 000/- was ordered
but the Collector tied it up with * two conditions for the
rel ease of the 'confiscated gold . One was the production of
a permit fromthe Reserve Bank of India in respect of the
gold and the other was the paynment of proper custons duties
in respect of the gold. Both the conditions were held to be
illegal by this Court. It was conceded-in that case by the
| earned Solicitor General that there was no provision in-the
Forei gn Exchange Regul ati on Act or the Sea Custonms Act under
which the Reserve Bank could give perm ssion in respect of
smuggl ed gold with retrospective effect. Wat
(1) A I.R 1964 Mad, 504.

(2) [1959] S.C.R 821

92

is more, if it could, there would be no offence under s.
167, entry 8, and the order of confiscation itself would be
bad. As to the second condition of paynent of custons duty,
there was no finding by what. means the gold was snuggl ed- by
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sea or by land-and therefore ii was difficult to see how s.
88 which was sought to be pressed into service could be of
any help. Indeed, the decision of the Bonbay H gh Court in
Hormasji Elavia v. The Union of India(l) had been brought to
the notice of the |earned Judges, where custons duty was
hel d payable wunder s. 88 of the Sea Custons Act, but it was
di stingui shed on the score that in that case the goods had
been tracked down as snuggl ed through the port of Kantiaja
wi t hout paynment of any duty and, in those circunstances, it
was held that s. 88 applied. the manner of inport, once
identified the power to Ilevy duty could be exercised under
the appropriate Act. Therefore, Shewpujanrai (supra) is no
authority for the proposition that inport duty cannot be
| evied once fine in lieu of confiscation is inposed.

The later decision in Anba Lal v. Union of India(l)
also is of no. assistance. That also related to snuggled
gold. The Collector of ~Custons inmposed conditions for the
rel ease, in that case, of the confiscated gold. Though the
order was struck down on a concession by the |earned
Addi tional Solicitor General, on the facts as disclosed in
that case, the contraband  goods. were recovered by search
fromthe appellant’s house, ~but the authorities could not
establish by any evidence that the seized articles were
inmported into Indiaafter the custons barrier was put up for
the first tine between India and Pakistan. It is obvious,
therefore, that inport duty could not  be levied fromtale
person from whom the seizure was effected.

The case before us stands <clearly on a different
footing and the order inposing fine in lieu of confiscation
and also levying inport_ dulyis good. W allowthe appea

but. in the circunstances of the case. there wll be no
order as to costs
S R Appeal al | owed.

(1) C. Appl. 1296 of 1953 deci ded on 18-8-1953.
(2) [1961] 1 Ss. C R 933
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