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F 1953 SC 221 (8)
F 1957 SC 540 (25)
RF 1963 SC1464 (11)
D 1973 SC 827 (14)
ACT:

Constitution of India, Arts. 134, 136, 374(4)--Specia
| eave to appeal --Judgnent of Hyderabad High Court ' passed
bef ore 26th Jan. 1950--Application for special |eave--Min-
tai nability--Pendency of application for |eave to appeal to
Judicial Committee of Hyderabad when new constitution  cane
into force, effect of--Scope of Art. 136-"Any court or
tribunal in the territory of India "--Interpretation of
statutes--Presunption of prospective operation--Right to
appeal

HEADNOTE:

The petitioners, who were convicted and sentenced
to death by a special tribunal in the Hyderabad State,
preferred appeals to the Hi gh Court of Hyderabad which were
di smssed, and the applied to the H gh Court on the  21st
Jan., 1950, for leave to appeal to the Judicial. Commttee
of Hyderabad agai nst the judgnents of the H gh Court. O
the 96th Jan., 1950, the Constitution of India canme into
force and under the Constitution, Hyderabad becane a part of
India, the Judicial Committee of Hyderabad ceased exist, and
all appealls and ot her proceedi ngs pendi ng before that
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Conmittee stood transferred to the Suprenme Court of India.
The applications of the petitioners were amended so as to
make them applications under Art. 134 of the Ccnstitution
but they were dism ssed on the ground that no such petitions
lay wunder Art.134 and also on the nmerits. The petitioners
t hereupon made an application to the Suprene Court of India

under Art. 136 of the Constitution for special Ileave to
appeal
Held that, inasmuch as Art. 136 confers power on the

Supreme Court to grant special |eave to appeal only from any
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judgrment, decree, sentence or order passed or nade by "any
court or tribunal in the territory of India," and the Hyd-
erabad H gh Court was not a Court in the territory of India
when the judgnments in question were pronounced the Suprene
Court had no jurisdiction to grant special |eave.

Art. 136 cannot be so construed as to apply to judgments
or orders pronounced be[ore Hyderabad becane part of India
and to confer a right of appeal inferentially, nerely be-
cause the petitioners had a right to appeal to the Judicia
Commi ttee of Hyderabad when the Constitution came into force
and they had been deprivecd of this right by the abolition
of that Comm ttee without making a provision enabling them
to appeal to the Suprene Court.

JUDGVENT:
APPELLATE JURISDITION (Crimnal) :Crimnal M scellaneous
Petitions Nos.” 71 to 73 of 1950.

Petitions under Art. 136 of the Constitution praying for
speci al leave to appeal to the Suprene Court fromthe orders
of the H gh Court of Judicature at Hydrabad dated 12th, 13th
and 14th Dccemnber, 1949, disnissing the appeals prcferred by
the petitioners against orders of the Special Tribunal of
Hyderabad convicting them of murder and sentencing them to
deat h. The material facts and argunents of the counse
appear fromthe judgntnt.

D.N. Pritt (K 'B. Asthana, Daniel Latifi, Bhawa Shiv
Charan Singh and A'S. 'R Chari, with hin) for the petition-
ers.

M C. Setalvad, Attorney-General for India, and Raja Ram
lyer (G N. Joshi, with then) for the respondent.

1950. Decenber 14. The Judgnent of the Court was deliv-
ered by

KANIA C.J.---These are three crimnal mscellaneous Kan
petitions asking for special leave to appeal to the
942
Supreme Court under article 136 of the Constitution of
I ndi a.

Al  the accused were charged w th being menbers of the
Conmuni st Party wedded to the policy of overthrowing the
exi sting Governnent at Hyderabad by viol ence and establish-
ing in its place a communist regine. It is alleged that
they demanded subscriptions towards their comuni st~ organi -
zation and sonme of the villagers who did ~not neet their
demands were abducted on the 21st of Septenber, 1948,
and rmurder ed. They were charged wth various offences
i ncludi ng nurder before a special tribunal established under
the regulations promulgated by the Mlitary Governor -~ under
the :authority of HE 'H the Nizam and convicted and
sentenced to death on the 9th, 13th and 14th of - August,
1949, by separate judgnents. The petitioners appealed from
those judgnents to the Hyderabad Hi gh Court and the  Hi gh
Court,by its judgnents dated the 12th, 13th and 14th Decem
ber, 1949, respectively, dism ssed the appeals. The peti-
tioners applied to the High Court for a certificate to
appeal to the Judicial Committee of the Hyderabad State on
the 21st of January, 1950. It appears that H E.H the N zam
issued a firman on the 23rd of Novenber, 1949, stating that
the proposed Constitution of India was suitable for the
government of Hyderabad and he accepted it as the Constitu-
tion of the Hyderabad State as one of the States of Part B
in the First Schedule. On the 26th of January, 1950, the
Constitution of India becane applicable to the Union of
India and the Part B States. 'the petitions originally filed
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for a certificate for leave to appeal to the Judicial Com
mttee of the Privy Council of the Hyderabad State were, by
| eave of the Court, anmended, and nmade into petitions under
article 134 of the Constitution of India. A Division Bench
of the Hi gh Court at Hyderabad consi dered the petitions and
di smssed them on the ground that no such petitions |ay
under article 134 and they al so declared that on the nerits
no case was made out for a certificate as asked by the peti-
tioners. The petitioners have now filed their petitions to
this Court under

943

article 136 of the Constitution of India, for special |eave
to appeal fromthe judgnents of the H gh Court dated the
12th, 13th and 14th of Decenber, 1949.

Two questions arise for consideration. The first is, wheth-
er any application under article 136, wunder the circum
stances of the case, can be made to the Suprene Court, and,
the second is, whether on a consideration of the facts, if
it has jurisdiction to entertain the petitions, the Court
shoul d griant special |eave. The first question depends on
the construction of the relevant articles in the Constitu-
tion of India. Under article 374 (4) on and from the com
mencenent of this Constitution the jurisdiction of the
authority functioning as the Privy Council in a State speci -
fied in Part Bto/the First Schedule to entertain and dis-
pose of appeals and petitions fromor in ‘respect of any
judgrment, decree or order of any court within that State
ceased, and all appeals and other proceedi ngs pendi ng before
the said authority at such conmencenent stand transferred to
and have to be di sposed of by the Supreme Court. This sub-
cl ause thus abolishes the jurisdiction of the Privy Counci
of the Hyderabad State and after the Constitution of India
cane into force that body and its jurisdiction altogether
ceased. On the facts before us, it isclear that as no
proceeding or appeal in respect-of these judgnents of the
Hyder abad H gh Court was pending before the Hyderabad Privy
Council before its abolition, nothing got transferred to the
Supreme Court by operation of this subclause.

It was argued on behalf of the petitioners that on the
25t h January, 1950, they had a right to nmove the H gh Court
at Hyderabad for a certificate granting them|eave to appeal
to the Privy Council of the Hyderabad State. In fact such
petitions were pending on that day. It was therefore argued
that a right to appeal which existed on the 25th of January,
1950, cannot be inpliedly taken away by the Constitution of
India being made applicable to the State of Hyderabad. It

was pointed out that in respect of convictions all persons
who had rights of appeal, or
944

who had tine to file their applications for a certificate,
as also persons whose petitions were pending before the
Hyder abad H gh Court asking for such certificates and @ which
had not been di sposed of because of the congestion of . work
in the High Court would lose their right to appeal to the
hi gher court if article 136 is not construed so as to give a
right of appeal to the Suprene Court of India. It was
poi nted out by the Attorney Ceneral, appearing on behalf of
the State, that if a wide construction is given to article

136 it wll not only pernmit persons who are stated to be
under such hardship to apply for | eave under article 136 but
several other rights will be created. Such rights will

arise not only in crimnal cases but in civil cases al so and
they can be exercised without any linmtation as to the
period within which the application has to be made, with the
result that old judgnents may also be called into question.
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Moreover, on the wider construction of article 136, |udg-
ments which had becone final in those States in which there
existed no court like the Privy Council to whom appeals
could lie fromthe judgnents of their H gh Courts, x,vili be
subj ect to appeal though no such appeal lay before. It was
therefore argued that on the ground of convenience the
balance if at all. is against the argunent advanced by the
petitioners. |t was strenuously urged that this is a wong
approach to the question altogether. Articles of the Con-
stitution have to be construed according to their plain
natural neani ng and cases of hardship should not be brought
to bear on the natural construction. Hard cases should not
be permitted to make bad l'aw. In our opinion, this argunent
of the Attorney-GCeneral is sound. The question of hardship
cannot be and should not be allowed to affect the true
meani ng of the words used in the Constitution. It is there-
fore proper to approach the articles irrespective of consid-
erations of hardship.

In order to decide whether on the facts of this case,
the Suprenme Court has jurisdictionto grant special |eave,
it is necessary only to consider articles 133, 134, 135 and
136 of the Constitution of India. Article 133, in sub-
stance, retains the old provisions of the G vi

945
Procedure Code in/respect of appeals to the Privy Counci
fromH gh Courts in civil matters. Under article 134, it is
provi ded that an appeal shall lie to the Suprenme Court from
any judgment, final order or sentencein a crininal proceed-
ing of a Hgh Court in the territory of India if the High
Court......... (then foll ow three contingenci es under which
such appeals can lie), —In article 133 also the words "in
the territory of India" are used. Article 135 provides for
matters to which the provisions of articles |33 or 134 do
not apply. It is there provided that until Parlianent by
| aw otherw se provides, the Suprene Court shall also have
jurisdiction and powers with respect to any matter to which
the provisions of article 133 or 134 do not apply, if juris-
diction and powers in relation to that nmatter were exercisa-
ble by the Federal Court inmediately before the comrencenent
of this Constitution under any existing |law. — This ~article
was included in the Constitution to enable the Suprene Court
to exercise jurisdiction in cases which were not covered by
articles 133 and 134, in respect of matters where the Feder-
al Court had jurisdiction to entertain appeals etc. fromthe
H gh Courts under the previously existing |aw This is
obviously a provision to vest in the Suprene Court the
jurisdiction enjoyed by the Federal Court, under the Aboli-
tion of Privy Council Jurisdiction Act, 1949. It may be
nmentioned that the jurisdiction of the Privy Council to
entertain appeals fromH gh Courts, except those which were
already pending before it on the 10th Cctober 1949, was
taken away by this Act. Provision had therefore to be nade
in respect of appeals which were already pending or whi ch
were not covered by the provisions of articles 133 and 134.
Article 136 of the Constitution of Indiais in these terns

"136. (1) "Notwithstanding anything in this Chapter,
the Supreme Court may, in its discretion, grant specia
| eave to appeal from any judgrment, decree, determnation
sentence or order in any cause or nmatter passed or made by
any Court or tribunal in the territory of India."

121
946
(2) . "

The expression "territory of India" is defined in arti-
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cle 1 in these terns
"1. The territory of India shall conprise
(a) the territories of the States (neaning the States
nmentioned in Parts A, B and C of the First Schedul e),
(b) the territories specified in Part D of the First
Schedul e, (viz., The Andanman and Ni cobar Isl ands) and

(c) such other territories as may be acquired." The
guestion for consideratioh is whether on the facts of the
present case the Suprene Court can grant special leave to

appeal froma judgment, sentence or order which was passed
and made by the Hyderabad Hi gh Court before 26th January,
1950. The inportant fact to be borne in mnd is that the
Hyderabad courts were not courts within the. territory of
I ndi a when they pronounced their judgnents on the 12th, 13th
and 14th of Decenber, 1949. It is argued on behalf of the
petitioners that a narrow construction will take away the
val uabl e rights of appeal which had existed in persons in
the position of petitioners when the Constitution of India
was directed by H'E.H the Nizamby his firnan to be ap-
plicable to the Hyderabad State on the 26th of January,
1950, it _should be held that as no substantive right was
provided in the Constitution separately, the words of arti-
cle 135 were w de enough to give such right to the petition-
ers. On the other ‘hand, it was then argued by the |earned
At t or ney General / that every legislation is primarily
prospective and not retrospective. A right of appeal has to
be given specifically by a statute and-it is not nerely a
procedural right. If therefore there exists no right of
appeal under the Constitution such right cannot be inferen-
tially held to cone . into being on the application of the
Constitution to the Hyderabad State. For this, reliance
was placed on the decision of the Privy Council ‘in Delh

Coth and General MIIs Ltd. v. Incone Tax Conmi ssioner

Del hi & Another(1) and The Col oni al- Sugar Refining Co.. Ltd.

v. lrving(2).
(1) 54 1. A 421. (2,) [1905] A C 369.
947

In our opinion, the contention of the Attorney genera
on this point is correct. There appears no reason why in
t he present case the normal node of interpreting a
| egi sl ati on as prospective only shoul d be departed from It
was contended.by M. Pritt that the interpretation sought to
be put by the State on' article 136 wll require the
insertion of the word "hereafter"” in the clause, for which
there was no justification. W are unable to accept this

contention because, prima facie, every legislation is
prospective and even w thout the use of the word "hereafter”
the |language of article 136 conveys the same  neaning. It

shoul d be noticed in this case that before the 26th January,
1950, the Government of H E.H the Nizamwas an independent
State in the sense that no court in India or the " Judicia

Committee of the Privy Council in London had any
jurisdiction over the decisions of the Hyderabad State
Courts. To give the Suprenme Court of India jurisdiction

over the decisions of courts of such a state, one requires
specific provisions or provisions which necessarily confer
jurisdiction to deal, on appeal, with the decisions of such
courts. It is comopn ground that there is no express
provision of that kind. There appear to us also no such
necessary circunstances which on reasonable construction
should be treated as inpliedly giving such right of appeal

Indeed the words "territory of India" lead to a contrary
concl usi on. Under the words used in article 136 t he
-courts which passed judgnments or sentence must be courts
within the territory of India. The territory of the
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Government of H E H the Nizamwas never the territory of
India before the 26th of January, 1950, and therefore the
j udgrment and sentence passed by the H gh Court of H E H the
Ni zam on the 12th, lath and 14th Decenber, 1949, cannot be
considered as judgnents and sentence "passed by a court
within the territory of India”. On that short ground al one
it seens that the petitioners’ contention nmust fail

It was argued by M. Pritt on behalf of the petitioners
that if such construction were put, the territory of the
Provi nce of Bombay al so may be excluded from
948
the operation of article 136. The answer however is that a
right to file an appeal fromthe judgnments of the H gh Court
at Bombay in both civil and crimnal matters existed under
t he Cvil Procedure Code, Crinminal Procedure Code and the
Letters Patent of The Hi gh Court before the 26th of January,
1950. Such right of appeal to the Judicial Comrittee of the
Privy Council, which previously existed, was transferred to
the Federal Court by the appropriate |egislation and event u-
ally by article 135 to the Suprene Court. Therefore by the
i nterpretation, which we think is the proper interpretation
of article 136 of the Constitution of India, the right of
appeal from the judgnent of the Bonmbay High Court is not
taken away. It is true that having regard to the words used
in article 136 which 'can bear a wider neaning a right to
apply for leave to appeal to the Suprene Court is given in
respect of decisions not only of High Courts but of other
tribunals also. That larger right, if it did not exist
before the 26th January, 1950, can be legitinmately construed
as newy conferred by article 136 and such constructi on does
not give rise to any anomaly. I n our opinion, therefore as
the judgnments were pronounced and sentences passed in al
these matters before us by the High  Court of Hyderabad,
which was in the territory of H E H the Nizam and ' which
territory was not the territory of India before the 26th of
January, 1950, and as those judgnents were passed before the

Constitution cane into force they do not fall. wthin the
cl ass of judgnments agai nst which special |eave to appeal to
the Supreme Court can be asked for under article 136. It is

obvi ous that such judgnents are not covered -under ~article
135 of the Constitution of India.

In our opinion this Court has therefore no jurisdiction
to entertain these petitions for special |eave to “appea
agai nst such judgnents of the Hi gh Court of Hyderabad under
Article 136 of the Constitution. Cases like those of the
petitioners are thus not covered by articles 134, 135 or 136
and therefore the Suprene Court in the present state of the
| egislation is unable to

949
render any assistance to them An omission to provide for
such relief in the Constitution cannot be renedied by the
Supreme Court and assunption of jurisdiction which is not
warranted by the clear words of articles 134, 135 or 136
will be tantamount to nmaking legislation by the Suprene
Court which it is never its function to do.

The petitions, under the circunstances, are rejected.
Petitions dismssed.

Agent for the petitioners :1. N Shroff.

Agent for the respondent: P.A Mehta.




