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ACT:

Supreme Court-Wit Petition Security for <costs /of res-
pondent-Rul e, validity of-Suprene Court Rules, O XXXV, r.12-
Constitution of India, Arts. 32 and 145.

HEADNOTE:

Rule 12 of O XXXV Suprenme Court Rul es enpowers the Suprene
Court in wit petitions wunder Art. 32 -to require the
petitioner to furnish security for the costs of t he
respondent . The petitioner contended that the rule was
invalid as it placed obstructions on the fundanental right
guaranteed under Art. 32, to nove the Suprene Court for/ the
enforcenent of fundanental rights.

Held, (per Sinha, C J., Gajendragadkar, Wanchoo -and Das
Qupta, JJ., Shah, J., contra), that r. 12 of O XXXV Supremne
Court Rules is invalidinso far as it relates to the
furni shing of security. The right to nmove the Suprenme Court
under Art. 32 is an absolute right and the content of this
ri ght cannot be circunscribed or inpaired on any ground. An
order for furnishing security for the respondent’s costs
retards the assertion or vindication of the fundanental
right under Art. 32 and contravenes the said right. The
fact that the rule is discretionary does not alter the
position. Though Art. 142(1) enpowers the Suprenme Court to
pass any order to do conplete justice between the parties,
the Court cannot make an order inconsistent wth the
f undanent al rights guaranteed by Part [11 of the
Consti tution. No question of inconsistency between Art.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 17

142. (1) and Art. 32 arises as Art. 142(1) does not confer
any power on the Suprene Court to contravene the provisions
of Art. 32. Nor does Art. 145 which confers power, upon the
Supreme Court to make rules, enpower it to contravene the
provisions of Art. 32.

Ranesh Thapper v. State of.Madras, [19501 S. C. R 394,
State of Madras v. V. G Row, [1952] S. C. R 597 and Daryao
V. of U P., [1962] 1 S. C R 574, relied on

886

Kaval appara Kottarathil Kochunni Moopil Nayar v. State of
Madras [1959] Supp. 2 S. C. R 316, expl ained.

Pandit M S. M Sharma v. Shri Sri Krishna Sinha, [1959]
Supp. 1 S.CR 806, K.'M Nanavati v. State of Bonbay,
[1961] 1 S. C. R 497, distinguished.

Shah, J.-The inmpugned rules is not void. The rule does not
directly place any restriction upon the right of a |Ilitigant
to nmove the Supreme Court. It merely recognises the
jurisdiction of the Court, in appropriate cases, to nake an
order ' demanding security. It _is not, in substance, a rule
relating to practice and procedure but it deals primarily
with the jurisdiction of the Court, which has its source in
Art. 142 of the Constitution, No question of conflict arises
between the rule which merely declares the jurisdiction of
the Court defined by Art. 142 and the right guaranteed under
Art. 32. The provisions of Art. 142 and Art. 32(1) nust be
read har noni ousl y. Bot h bei ng provisi ons in t he
Constitution, one cannot prevail over-the other.

Pandit M S. M Sharma v. Shri sri Krihhna Sinha, [1959]
Supp. 1 S. C R 806, relied on.

JUDGVENT:

ORI G NAL JURI SDICTION : Petition No. 52 of 1962.

Petition wunder Art. 32 of the Constitution of India for
enf orcenent of fundanental rights.

G S. Pathak, B. Gopal akri shnan and Naunit Lal, /for the
petitioners.

K. S. Hajela and C. P. Lal, for the respondents Nos. /1 & 2.

C. K. Daphtary, Solicitor-General of India, B. R L.
lyengar and R. H. Dhebar, for respondent No. 3.
1962. Novenber, 6. The Judgnent of Si nha, cJ.,

Gaj endr agadkar, Wanchoo and Das CGupta, JJ., was delivered by
Gaj endr agadkar, J. Shah, J., delivered a separate judgnent.
GAJENDRAGADKAR, J.-This is a petition under Art. 32 and it
rai ses an interesting and i nportant

887

guestion about the validity of one of the Rules made by this
Court in exercise of its powers under Art. 145 of the
Consti tution. The inmpugned Rule is Rule 12 in Oder / XXXV.
It provides that the Court may, in the proceedings to which
the said Order applies, inmpose such terms as to costs and as
to the giving of security as it thinks fit. One of the
proceedi ngs covered by Order XXXV is a petition under  Art.
32. The petitioners Prem Chand Garg, 8 Anr., partners of
M's. Industrial Chemi cal Corporation, Ghaziabad, have filed
under Art. 32 petition No. 348 of 1961 inpeaching the
validity of the order passed by the Excise Conmi ssioner
refusing pernmission to the Distillery to supply power
al cohol to the petitioners. This petition was admitted on
Decenber 12, 1961 and a Rule was ordered to be issued to the
respondents, the Excise Conmi ssioner of U P., Allahabad, and
the State of U P. At the time when the rule was thus
i ssued, this Court directed under the inpugned Rule that the
petitioners should deposit a security of Rs. 2,500/- in cash
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within six weeks. According to the practice of this Court
prevailing since 1959, this order is treated as a condition
precedent for issuing rule Nisi to the inpleaded respon-

dents. The petitioners found it difficult to raise this
ampunt and so, on January 24, 1962, they noved this Court
for a nodification of the said order as to security. Thi s

application was disnissed, but the petitioners were given
further tine to deposit the said amobunt by March 26, 1962.
This order was passed on March 15, 1962. The petitioners
then tried to collect the requisite fund, but failed in
their efforts, and that has led to the present petition
filed on March 24, 1962. By this petition, the petitioners
contend that the inmpugned Rule, in so far as it relates to
t he giving of security, is wultra vires, because it
contravenes the fundanmental right guranteed to the
petitioners under Art. 32 of the Constitution. That is how
the question about the validity of the said Rule falls to be
determ ned on the present application

888

Article 32 (1) provides that the. right to nove the Suprene
Court by the appropriate proceedings for the enforcenment of
the rights conferred by this Part is guaranteed, and sub-
Art. (4) lays down that this right shall not be suspended
except as otherwise provided for by this Constitution

There is no doubt that the right to nmve this Court
conferred on the citizens of this country by Art. 32 is
itself a guaranteed right-and it hol'ds the sane place of
pride in the Constitution as do the other ‘provisions in

respect of the citizens’ fundanent al rights. The
fundanental rights guaranteed by Part |11 which have been
made  justiciable, form the nost out st andi ng and
di stinguishing feature of the Indian Constitution.. It is

true that the said rights arc not absolute and they have to
be adjusted in relation to the interests of the | genera

publ i c. But as the scheme of  Art.~ 19 illustrates the
difficult task of determ ning the propriety or the validity
of adjustnments nmade either legislatively or by executive
action between the fundanental rights and the denands of
soci oeconom ¢ wel fare has been ultimately left in charge of
the High Courts and the Supreme Court by the Constitution

It is inthe light of this position that the Constitution-
makers thought it advisable to treat the citizens’ right  to
nove this Court for the enforcement of their fundanmenta

rights as being a fundanental right by itself. The
fundanental right to nove this Court can, therefore be
appropriately described as the coner-stone of the denocratic
edifice raised by the Constitution. That is why it is
natural that this Court should, in the words of Patanjal

Sastri, J., regard itself "as the protector and guarantor of

fundanental rights, "and should declare that "it ~cannot,
consistently with the responsibility laid upon it, ‘refuse to
entertain applications seeki ng protection agai nst

infringements of such rights" (Vide Ranesh Tlappar Y. The
State of Madras). (1) In discharging the duties assigned to
it, this Court has to play

(1) [1950] S.C.R 594, 597.

889

the role of a sentinel on the qui vive" (Vide State of
Madras v. V. G Row) (1), and it nust always regard it as
its solemm duty to protect the said fundanmental rights
zealously and vigilantly (Vide Daryao v. The State of U P.)
(2). M. Pathak for the petitioners contends that the right
guaranteed under Art. 32 (1) is not subject to any
exceptions as are the rights guaranteed by Art. 19. The
right to move this Court is an absolute right and the
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content of this right cannot be circunscribed or inmpaired on
any ground, such as the interests of the general public. It

is in this connection that M. Pathak preferred to describe
the guaranteed right under Art. 32 as "absol utely absol ute".
The key role assigned to the right guaranteed by Art. 32 and
the width of its content are wit large on the face of its
provisions, and so, it is, in our opinion unnecessary and
even i nappropriate to enploy hyperboles or use superlatives
to enphasise its significance or inportance.

M. Pathak however, conceded that the right to move this
Court can be validly regulated by rules of procedure and
regul ations nmade wth a viewto aid the assertion and
vindi cation of the right and to provide for a fair trial of
the points raised by the petitioners. For instance, he
agrees that a rule can be nmade that the petition proposed to
be filed under Art. 32 should be legibly witten, or typed,
before it is filed, or that the rel evant paper book should
be prepared in the prescribed manner in order to facilitate
the referencein Court, or that a notice should be issued to
the respondent, or for the making of the affidavit in the
prescri bed nanner . These rules,  he argues, can be
legitimately nade because they serve to aid and facilitate a
fair disposal of the petition made by the petitioner on the
merits. If, however, a ruleis made which retards or
obstructs t he petitioner’s .attenpt to assert hi s
fundanental right under Art. 32, that rule nmust be struck
down as being violative of Art. 32. “His argunent is that
the i npugned rul e inposes upon the petitioners an obligation
to deposit

(1) [1952] S.C. R 597, 605. (2) [1962] 1 S.C'R 574, 582.
890

a certain anbunt in Court as security for the respondents
costs, and far fromsiding or assisting the petitioners’
assertion of fundanental right, it has the effect of
retarding or obstructing the sanme. 1f, as in this case the
petitioners are unable to deposit the security, their
petition is liable to be disnmssed for non-prosecution
That <clearly illustrates the hardship that the rule wll
wor k, and thus brings out how it contravenes Art. 32.

On the other hand, the | earned Solicitor-General who has
appeared for the Registrar of this Court, has argued that
the rule cannot be said to contravene Art. 32 because it is
a discretionary rule and it vests discretion in this~ Court
either to nmake an order as to the giving of the security  or
not to make it, as it may deem fit according to the
circunst ances of each case. He conceded that for some tine
past., it has been the practice of this Court generally to
make ,in order as to security in Art. 32 petitions, though
in sonme cases, on the notion of the petitioner, the -anount
of security has been reduced and sonetines security has even
been dispensed with. But he argues that if the prevailing
practice is found to be unsatisfactory or inconsistent. with
the spirit of the rule itself, the remedy is to change the
practice; there 1is, however, no vice in the rule. In_a
proper case, security can be demanded from the petitioner
because that is the normal rule of procedure recognised by
the Givil Procedure Code. |In this connection’ he relied on
the provisions of 0.25r. 1 &2 and 0.41 r. 10. Like al
judicial trials, even in respect of the trial of the
petition filed under Art. 32, the Court nust act fairly by
both the parties, and so, if it appears to the Court that it
is in the interest of justice that the costs of the
respondent shoul d be secured, it would be open to the Court
to nake an order of security in that behalf and a rule which
permts such an order to be nade in a proper case, cannot be
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said to be inconsistent with Art. 32. |In support of this
891
argument, the Solicitor-General relied upon the provisions
of Art. 145(1)(f) and nore particularly on the w de power
conferred on this Court under Art. 142(1) of t he
Consti tution. He also suggested that in determning the
ef fect of the wide provisions of Art. 142, we ought to adopt
the rule of harnonious construction so as to reconcile the
said powers with Art. 32.
If the present dispute had been confined to the narrow
guesti on about the construction of the inmpugned rule and the
propriety or otherwi se of the prevailing practice, it would
have becone necessary for us to consider whether the rule
can be said to be valid and the practice prevailing
irregular inasnuch asin sone cases security nmay perhaps
have been demanded fromthe petitioner w thout full exam na-
tion as to the special features of the case. |In that case,
it would have becone necessary also to consider whether the
rule cannot be sustained in so far as it vests the
di scretion ~in the highest Court of this country and can be
used only-in cases where for reasons like those contenpl ated
by Order 25 r. 1 & 2 and 0.41 r. 10 an order of security is
made. In this connection, two rival contentions have been
urged before us. M. Pathak argues that the rule is very
wide and would justify the making of an order for security
even in cases which do not satisfy the tests laid down, for
instance, by 0.25r. 1 and 0.41 r. 10 of the Code and he
argues that in such a case, the rule must be struck down as
a whole. In support of his contention M. Pathak has relied
on the decision of this Court in- Ramesh Thappar v. The State
of Madras(1l), Chintanan Rao v. The State of Madhya Pradesh()
, and Kameshwar Prasad v. State of Bihar(3).  On the other
hand, the Solicitor-General contends that the rule should be
so construed as to enable this Court to nmake orders of
security only in proper cases and on t hat narr ow
construction its wvalidity should be upheld. if, in sone
cases, orders have been passe without a full exam nation of
the nerits of the question, that

(1) [1950] S.C.R 594, 597. (2) [1950] S.C. R~ 759.
(3) [1962] Supp. 3 S.C.R 3609.
892

may only mean that the said orders may ~not have -been
properly passed under the rule. The exercise 'of the  power
conferred on the Court in such cases wll not, ~however,
invalidate the rule itself. |In support of- this argunent,
reliance has been placed on the decisions of this Court in
the cases of )?.MD. Chamarbaugwalla v. The Union of
India(l) and Kedar Nath Singh v. State of Bihar(2).

As we have just indicated, it would have becone necessary
for us to exam ne these contentions if the power to make an
order for security in appropriate cases had been conceded by
the petitioners. But since the existence of the power is
di sputed, we have to decide the larger issue raised by M.
Pat hak. M. Pathak argues that even in cases to which the
rel evant provisions of 0.25 and 0.41 may ordinarily apply,
this Court has no power to make an order of’ security in a
petition wunder Art. 32. The only test, says M. Pathak,
which can be legitimately applied in dealing with the matter
is : does the rule aid or assist the assertion or
vindi cation of the fundamental right, or does it retard or
obstruct it ? If the answer to the question is that the rule
retards or obstructs the assertion or vindication of the
fundanental right by inposing a pecuniary obligation on the
petitioner, the rule is bad and there is no authority in
this Court to make such a rule under Art. 145 and there is
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no jurisdiction in the Court to make such an order under
Art. 142. It is this larger question which calls for our

decision in the present petition

In support of his argunment that this Court has no power to
make such a rule, M. Pathak has relied on the decision of
this Court in the Cape of Kaval appara Kottarathil Kochunn

Moopi | Nayar V. The State of Madras(3). |In that case, Das,
C.J has exam ned the scope and effect of the provisions of
Art. 32 and has observed that an application nade under Art.
32 cannot be rejected on the sinple ground that the peti-
tioner has an alternative remedy open to him, Then

(1) [1457] S.C.R 930. (2) [1962] Supp.2 S.C.R 769,
(3) [1959] 2 S.C,R 316, 335.
893

the learned C.J. addressed hinself to the question as to
whet her such an application could be disnissed on the ground
that it involves the determ nation of disputed questions of
fact, and in answering this question in the negative, he has
stated hi's conclusion in these words : ’'But we do not
count enance the proposition-that, on an application under
Art. 32, this Court may decline to entertain the sanme on the
sinple ground that it involves the determination of disputed

guestions of fact or on any other ground." It is on the |ast
cl ause of the sentence that M. Pathak relics. He contends
that the statement 'of the learned C. J., is categorical that

a petition under Art. 32 cannot be disnmissed on the ground

that it involves the decision of disputed questions of fact
or on any other ground, and that excludes the ground of
nonpayment of security. W do not think that this argunent
is well-founded. The  words "or on any other ground” on
whi ch the argument rests, cannot be torn fromtheir context.
context shows that "any other ground , which the learned C
J., had in mnd nust be simlar to the ground which he had
enurmer at ed before wusing the said clause. Take, for
instance, the case of a petition whichis barred by res
j udi cat a. This Court has held that the principles of res
judicata apply to petitions under Art. 32 (Vide Daryao V.
The State of U P.) (1). Take also the case where a
petition wunder Art. 32 would be liable to be dismssed on
the prelimnary ground that it purports to - challenge an
order of assessnent made by an authority wunder ~a taxing
statute which is intra vires, on the sole ground that it is
based on a m sconstruction of a provision of the Act or of a
notification issued thereunder, Vide Smt. U jamBai v. The
State of Utar Pradesh (2). |If the words "or on any - other
ground" wused by Das, C. J., are literally 'construed, they
woul d have to be treated as inconsistent with these subs-
equent decisions. That, however, is plainly not the true
position and so, the argunent based on the said words /used
by Das, C. J., cannot, in our opinion, be

(1) [1962] 1 S.C.R 574,582.

(2) [1963] 1 S.C R 778,

894

accept ed. It would, we think, be unfair to assune that in
using the words "or on any other ground" this Court wanted
to inply, as M. Pathak seens to assune, that once a
petition is made under Art. 32, there is no alternative but
to consider its nerits apart from considerations Like
res judicata or the conpetence of the petition itself.
Therefore, the argunment that the rule is inconsistent wth
the decision in Kochunni Moopil Nayar’s(1l) case nust be
rej ected.

The next question to consider is whether an order for
security can be said to retard or obstruct the assertion or
vindication of a fundamental right under Art. 32. For

The
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anol ogy, we may refer to 0. 25 r. 1 and 0. 41 r. 10. These
rules give us an idea as to the circunstances in which
orders of security are made under the Code of GCvi
Procedure. 0, 25 r. 1 provides, inter alia, that if the
plaintiffs reside out of India and do not possess any
sufficient imovable property within India other than the
property in suit, the Court may, on its own notion or on the
application of any defendant, order security to be deposited
by them A simlar order can be passed where any party to
the suit |eaves India under circunstances which would show
that in all probability he will not be forthcomng to pay
the costs of his opponent when called upon to do so. Such
an order can al so be passed if the plaintiff happens to be a
wormman and the Court is satisfied that she does not possess
sufficient imovable property wthinIndia. 0.41 r. 10
confers on the appellate Court discretion to demand fromthe
appel l ant security for the costs of the appeal or of the
original suit or of both in sonewhat simlar circunstances.
Now if an order is made calling upon the petitioner to
furni sh security in cases simlar to those covered by 0. 25
r. 1 and 0. 41 r. 10, would it not be reasonable to say that
the order of security would retard the assertion or
vi ndi cation of the fundanental right ? The order inposes on
the petitioner a financial obligation and if he is not able
to conply

(1) [21959] 2 S.C R /316, 335,

895
with the order, his petition would fail. In . our opinion
there is no doubt ‘that an order of security for the
respondent’s costs would, in sone cases effectively bar’ and
in all cases anpunt to a hindrance in, the further  progress
of the petition. It cannot be said that the said  order
aids a fair hearing of the petition 1like the or der
prescribing the manner in which the paper books have to be
prepared, or other steps in connection with the petition
have to be taken. 1t. may be conceded that the order is
intended to protect the interest ‘of the respondent and in
that sense, may be treated as fair; but the fairness of the
order or of the object intended to be achieved by it wll
not disguise the fact that its effect is not~ to aid the
petition but to retard it to some extent. In considering
the constitutionality of the order or the rule which pernmts
the order to be nade, the fact that the object intended to
be achieved is good, just or unexceptionable would  be
imuaterial, vide the State of Bonbay v. Bonbay Education
Society(1), and Punjab Province v. Daul-at Si ngh( 2).
Therefore, we do not see howit is possible to escape the
conclusion that the order for security retards the assertion
or vindication of the fundanental right under Art. 32 and in
that sense, nust be held to contravene the said right.

It is true that the statistics of the Art. 32 ‘petitions
filed in this Court during the |ast decade may show that the
majority of the petitions are filed by citizens who conplain
about the contravention of their fundanmental right under
Art. 19(1)(f) and (g) and in that sense, the validity of the
i mpact of the welfare policies of the States or the Union
Covernment on the property rights of the citizens has nore
frequently fallen to be considered by this Court.
Contravention of fundanmental rights in respect of the
freedom of speech and expression, and the freedom to form
assenblies, associations or Unions, which sone jurists
describe as "preferred freedons"

(1) [1955) 1 S.C R 568, 583,

(2) (1946) L.R 73 |I.A 59, 7-,

896
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has not given rise to as many petitions as the contravention
of property rights has, and in that sense; it nmy be
perm ssible to assune that the petitioners who conplain
against the infringenment of their property rights nmay be
able to conply with the orders of security passed by the
Court under the inpugned rule; but that, in our opinion, is
hardly relevant. |If the right

under Art. 32 is circunscribed or inpaired by such in order

the fact that the petitioner nay be able to comply with the
order would not help to nake the order or the rule valid.
Therefore, the practical considerations to which reference
was made during the course of the arguments have no materia

bearing in deciding the validity or the constitutionality of
the rule or the existence of the relevant power in this
Court under Art. 142.

It is, however, urged by the learned Solicitor-Ceneral that
the powers of this Court under- Art. 142 are very w de and
cannot be controlled by Art. 32. He has put his argunent in
two ways.  He urges that the words used in Art. 142 are very
wi de and 'since they constitute the constitutional charter of
this Court’s powers, theyu nmust be very liberally construed.
This contention is undoubtedly well founded. Article 142(1)
provides that in exercise of its jurisdiction, this Court
may pass such decree or make such order as is necessary for
doi ng conplete justice in any cause or matter pendi ng before

it; and it adds that a decree or order so made shall be
enforceabl e throughout the territory of India in the nanner
prescribed by any ‘law nade by Parliament  and, unti

provision in that behalf is so made, in such manner as the
President may by order prescribe. The Solicitor-Genera

wants us to conpare Art. 142(1) with Art. 194(3) and he
suggests that just as the powers, privileges and immnities
specified by the latter Article are not ~subject to the
provisions in respect of fundamental rights, so is the power
specified by Art. 142 (1) not subject to the said rights

897

In support of this argument, Ike has relied on the /decision
of this Court in the case of Pandit M S. M Sharma v. Shri
Sri Krishna Sinha (1). It may be recalled that Art. 194
deals with the powers, privileges and imunities of State
Legi sl atures and their nenmbers and Art. 194(3) provides that
in other respects, the powers, privileges —and imunities
shall be such as may fromtine to tine be defined by the
Legi slature by law, and until so defined shall’ be those  of
the House of Commons of the Parlianment. of the United
Ki ngdom and of its nmenbers and committees, at t he
commencement of this Constitution. The effect of this
provision is that until lawis made in that « behalf, the
powers enjoyed by the nenbers of the House of Commons’' and
its Commttees at the commencenent of this Constitution

shall continue to be enjoyed by the nenbers of the State
Legi sl atures and their committees. One of the points  which
fell to be considered by this Court in the case of ' Sharma

was whether the rights, powers and privileges of the nenbers
of the House pf Commons which could be claimed by the
nenbers of the State Legislatures had to stand the scrutiny
of the test prescribed by Art. 19. In other words, if it
appears that the said rights were inconsistent with the
provisions of Art. 19(1), had the said rights to yield
before the fundanmental rights guaranteed by Art.19(1); and
this Court held that Art. 19(1)(a) and Art. 194(3) have to
be reconciled and the only way of reconciling the sane is to
read Art. 19(1)(a) as subject to the latter part of Art.
194(3) just as Art. 31 has been read as subject to Art. 265
in the earlier decisions of this Court. In other words, the
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effect of this decisionis that if there is a conflict
between the rights clainmed under the latter part of Art.
194(3) and the fundanental rights of citizens under Art. 19,
the wvalidity of the said rights cannot be inpeached on the
ground that they are inconsistent with the provisions of
Art. 19(1)(a).

(1) [1959] 1 S.C.R 806,

898

Basi ng himself on this decision, the SolicitorGeneral argues
that the power conferred on this Court under Art. .142(1) is
conparable to the privileges claimed by the menbers of the
State Legi sl atures under the latter part of Art. 194(3), and
so, there can be no question of striking down an order
passed by this Court under Art. 142(1) on the ground that it
is inconsistent with Art. 32. It would be noticed that this
argunent proceeds on the basis that the order for security
infringes the fundanmental right-guaranteed by Art. 32 and it
suggest's that under Art. 142(1) this Court has jurisdiction
to pass such-an order. |In our opinion, the argunent thus
presented i's msconceived. In this connection, it is
necessary to appreci ate the actual decision in the case of
Sharma and its effect.” The-actual decision was that the
rights claimble under the latter part of Art. 194(3) were
not subject to Art. 19(1)(a), because the said rights had
been expressly provided for by a Constitutional provision,
viz., Art. 194(3), and it would be inpossible to hold that
one part of the Constitution is inconsistent: with another
part. The position would, however, be entirely different if
the State Legislature was to pass a lawin regard to the
privileges of its nenbers. Such-a |aw woul d obviously have
to be consistent with Art. 19(1)(a). If any of the
provisions of such a law were to contravene any of the
fundanental rights guaranteed by Part 111, they would be
struck down as being unconstitutional. Sinilarly, there can
be no doubt that if in respect of petitions under Art. 32 a
law is made by Parlianment as contenplated by Art.  145(1),
and such a law, in substance, corresponds to the provisions
of 0.25r. 1 or 0.41 r. 10, it would be struck down on the
ground that it purports to restrict the fundanmental ' right
guaranteed by Art. 32. The position of an order nade either
under the rules framed by this Court or _under the
jurisdiction of this Court under Art. 142(1) can be no
different. |If this aspect of the matter is borne in_mnd,
there would be no difficulty in rejecting

(1) [1959] 1 S.C R 806, 859-860.
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the Solicitor-Ceneral’s argunent based on Art. 142(1). The
powers of this Court are no doubt very wirde and they
are intended to be and will always be exerci sed in the

interest of justice. But that is not to say that an / order
can be made by this Court which is inconsistent ‘with the
f undanent al rights guaranteed by Part [11 of the
Consti tution. An order which this Court can make in' order
to do conplete justice between the parties, nmust not only be
consistent wth the fundamental rights guaranteed by the
Constitution, but it cannot even be inconsistent wth the
substantive provisions of the relevant statutory |aws.
Therefore, we do not think it would be possible to hold that
Art. 142(1) confers wupon this Court powers which can
contravene the provisions of Article 32.

In this connection, it nay be pertinent to point out that
the wide powers which are given to this Court for doing
conplete justice between the parties, can be used by this
court for instance, in adding parties to the proceedings
pending before it, or in admtting additional evidence, or
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in remanding the case, or in allowing a new point to be
taken for the first time. It is plainthat in exercising

these and simlar other powers, this Court would not be
bound by the relevant provisions of procedure iif it is
satisfied that a departure from the said procedure is
necessary to do conplete justice between the parties.
That takes us to the second argunent urged by the Solicitor-
CGeneral that Art. 142 and Art. 32 should be reconciled by
the adoption of the rule of harnonious construction. In
this connection, we ought to bear in mind that though the
powers conferred on this Court by Art. 142(1) are very w de,
and the same can be exercised for doing conplete justice in
any case, as we have already observed, this Court cannot
even under Art. 142(1) rmake an order plainly inconsistent
with the express statutory provisions of substantive
900

I aw, much less, inconsistent wth any Constitutiona
provi sions. There can, therefore, be no conflict between
Art. 142(1) and Art. 32. In the case of K M Nanavati V.
The State of Bonbay(1l) on which the Solicitor-Genera
relies, it was conceded, and rightly, that under Art. 142(1)
this Court had the power to-grant bail in cases brought
before it, and so, there was obviously a conflict between
the power vested in this Court under the said Article and
that vested in the Governor of the State under Art. 161
The possibility of a conflict between t hese power s
necessitated the application of the rule- of harnonious
construction. The said rule can have no application to the
present case, because on a fair construction of Art. 142(1).
This Court has no power to circunscribe the fundanenta
right guaranteed under Art. 32. The existence of the said
power is itself in dispute, and so, the present <case is
clearly distinguishable fromthe case of K.~ M Nanavati(1).
Let us now consider whether a rul e can be made wunder Art.
145(1) providing for the nmaking of an order for furnishing
security in cases of petitions under Art. 32 where the Court
is satisfied that in case the petition fails, the petitioner
nmay not be able to pay the costs of the respondent. The
i mpugned rule is presumably based upon the provisions of
Art. 145(1) (f). It may be assumed that the expression
"costs of and incidental to any proceedings in the Court”
used in clause (f) may cover in order of security ; but” if
an order for security amounts to a contravention of Art. 32,
there would be no power to make such a rule wunder Art.
145(1) (f). After all, rules franed under Art. 145 are in
exerci se of the del egated power of |egislation, and the said
power cannot be exercised so as to affect the fundanenta
rights. If the wide words used in Art. 142 cannot justify
an order of security, in an Art. 32 petition, it follows
that a rul e nade under Art. 145 cannot authorise the naking
of such an order. W ought to add that cases of “frivol ous
petitions filed

(1) [1961] 1 S.C.R 497.
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under Art. 32 can be elimnated at the prelimnary hearing
of such petitions. Since 1959, petitions filed under Art.
32 are set down for a prelimnary hearing and it is only
after the Court is satisfied that a prina facie case has
been nade out by the petitioner that a rule Nisi is ordered
to be issued against the respondent. 1In order to decide
this question, sonmetines notice is issued to the respondent
even at the prelimnary hearing and it is after hearing the
respondent that a rule is issued on the petition. It may be
that in sone cases, the respondent may not be able to re-
cover its costs fromthe petitioner even if the petition is
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dismssed on the merits. But that, in our opinion, cannot
justify the naking of an order for security, because even
i mpecunious citizens, or citizens living abroad, nust be
entitled to nove this Court if they feel that their
fundanental rights have been contravened. Sinmilarly, wonen
who own no property would be entitled to nove this Court in
case their fundanental rights are contravened, and follow ng
the anology of 0.25 r. 1(3), no order for security can be
made against them because that would nmake their right
illusory. That obviously is the content of the fundanental
ri ght guaranteed under Art. 32, and since the inpugned rule,
in so far as it relates to security for costs, inpairs the
content of that right, it nust be struck down as being
unconstitutional. Rules franed under Art. 145 which govern
the practice and procedure in respect of the petitions under
Art. 32 with the object of aiding and facilitating the
orderly course of ‘their presentation and further progress
until their decision, cannot be said to contravene Art. 32.
Al'l proceedings in Court nust be orderly and nust follow the
wel | recognised pattern wusually adopted for a fair and
sati sfactory -hearing; petitions under Art. 32 are no
exception in that behal f. Besides, orders can be passed on
the nmerits of the petitions either at an interlocutory stage
or after their final decision., and no  objection can be
taken agai nst such/orders on the ground that they contravene
Art. 32. In a proper
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case, proceedi ngs threatened agai nst the petitioners’ nmay be
stayed unconditionally or on condition or may not be stayed,
or a Receiver may be appointed in respect of the property in
di spute, or at the end of the final hearing if the petition
fails, the petitioner may be ordered to pay the costs of the
respondent. All these are matters whose validity cannot be
chal | enged on the ground that they contravene Art. 32. But
if arule or an order imposes a financial liability on the
petitioner at the thresh-hold of his petition and that too
for the benefit of the respondent, and non-conpliance wth
the said rule or order brings to an end the career of the
sai d petition, that nmust be held to constitute an
i nfringement of the fundanmental right guaranteed "to the
citizens to move this Court under Art. 32. That is why we
think Rule 12 in respect of the inposing of security is
i nvalid.

There is another aspect of the matter to which reference
must incidentally be made. The rule is obviously intended
to secure the costs of the respondent in a proper case. Let

us see howthis rule will work if it is interpreted and
acted upon in the manner suggested by the | earned Solicitor-
Gener al . In practice, at present, an order of security is

normally nade wunless a request is nade by the petitioner
either for the reduction of the ampbunt or for dispensing
with the security altogether. |If the petitioner 'is not
i mpecuni ous, an order for security wll not serve any
essential purpose, because if the costs are awarded against
him after the final hearing, the respondent nmay be able to

secure his costs. If, however, the petitioner is
i mpecuni ous, the Court nay not, after granting a rule on the
petition, in its discretion, pass an order of security and
in that sense, the very object of securing the respondent’s
costs would not be served. It is true that if the
di scretion is exercised by the Court in favour of
i mpecuni ous petitioners and orders for security are not
passed in their cases, no hardship will be caused to them

But it seens to us
903
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that what would be left to the discretion of the Court on
this construction of the rule, is really a matter of the
ri ght of inpecunious petitioners under Art. 32. That is why
we think that the inpugned rule in so far as it relates to
the giving of security cannot be sustained.

In the result, the petition is allowed and the order passed
against the petitioners on Decenber 12, 1961, calling upon
themto furnish security of Rs. 2,500/- is set aside. There
woul d be no order as to costs.

SHAH, J.-The petitioner filed petition No. 348 of 1961
invoking jurisdiction of this Court to issue a wit wunder
Art. 32 of the Constitution on the plea that certain orders
passed by the Excise Conmm ssioner, U P. were invalid. The
petitioner was directed on Decenber 12, 1961 when rule was
ordered to issue to the respondents-Excise Conmi ssioner

U.P. Allahabad, and the State of Utar Pradesh to "furnish
security in the sumof Rs. 2,500/- in cash within six weeks
for the costs of the respondents™. The petitioner failed to
conply with the order, and noved this Court for nodification
thereof. ' This application was disnissed, but at the request
of the petitioner tine for furnishing security was extended
till March 26, 1962. Stating that his efforts to collect
the requisite amunt were unsuccessful, the petitioner
presented this petition and prayed that the order requiring
himto furnish security in the sumof Rs. 2,500/- be vacated
because R 12 0. XXXV of the Suprene Court Rul es under which
presunably the order was nade, contravened the fundanenta

ri ght guranteed by Art. 32(1) of the Constitution

The petitioner contends that  the rule infringes t he
fundanental right to move this Court guaranteed by Art. 32
(1) of the Constitution. Prima facie, by the rule no
restriction is placed directly upon the
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right of alitigant to nove this Court for relief | against
i nfri ngenent of fundanental rights: The rule nerely
envi sages exercise of jurisdiction of this Court in

appropriate cases to inmpose upon a party under an order-
final or interlocutory-such terns as to costs, and to
security for costs or for other purposes, as- the Court
thinks fit. Undoubtedly an order directing the petitioner
to furnish security for the costs of the respondent raises
some obstacle to the prosecution of a petition for relief
agai nst infringenent of fundanental rights claimed by the
petitioner. Are the order, and the authority in exercise of
whi ch the order is made on that account void ?

Article 32 substantially makes two provisions. By the first
clause it guarantees the right to nove the Suprene Court by

appropriate proceedings. As a corollary thereof by cl.. (4)
it is provided that the guarantee under cl. (1) shall not be
suspended except as provided by the Constitution. Cl ause
(2) declares the jurisdiction of the Court to i ssue

directions, orders or wits including certain specified
wits for enforcement of any of the rights conferred by Part
111. A truly denocratic Constitution recognizes not  only
certain inportant natural rights which are the attributes of
a free citizen, but also sets up adequate nachinery for

protection agai nst i nvasi on of t hose rights. Qur
Constitution has in Ch. |11l enunmerated certain fundanenta
rights such as equality before the Ilaw, with t he

concom tant guarantee against discrimnation, right of
freedom of speech, assenbly, association, novenent and
resi dence, right to acquire, hold and di spose of property
and to practice any profession or to carry on occupation

trade or business, freedom of conscience and the right to
practice and propagate religion, freedomto nanage religious
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affairs and cultural and educational 'rights. After enunci-
ating the rights sone in terns positive, sonme in negative,
exerci sabl e absolutely or subject to reasonable restrictions
the Constitution has rendered all |aws
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i nconsistent therewith if preexisting, or made in con-
travention, thereof if enacted after the commencenent of the
Constitution, void to the extent of the inconsistency or
contraventi on. For relief against infringenent of these
rights by action legislative or executive by the State,
recourse nmay undoubtedly be had to the ordinary Courts by
institution of civil proceedings for appropriate relief.
But the Constitution has conferred upon the H gh Courts and
the Supreme Court power to issue wits for the protection of
t hose f undanent al rights, and the Constitution has
guaranteed by Art. 32(1) the right to nove this Court for
enforcenent of those rights. The right to nmove this Court
for enforcement of -the fundanmental rights is therefore
itself made a fundanmental right. Law which is repugnant to
the effective exercise of the right to nove this Court in
enforcenent of the rights described in Ch. 1Il therefore to
the extent of inconsistency or contravention would be void.
Is it that the exercise of the right is to be so unfettered,
that any law which inposes any restriction in any form
what ever against /'the exercise of that right direct or
indirect nust be regarded as void ? Counsel for the
petitioner using the |anguage of hyperbole -submitted that
the right was "absol utely absol ute”, and even a | aw whi ch by
itself does not place any restriction upon the exercise of
the right but which contenplates the exercise of the
jurisdiction of this Court to inpose restriction upon the
exercise of the right, nust be regarded. as void.
But the right guaranteed is not ~wholly wunfettered or
unrestricted as clainmed. Art. 32(1) guarantees a right to
nove by "' appropriate proceedings" : there is therefore in
the Article itself Ilimtation upon the exercise of the
right. Appropriate proceedi ngs would include the procedure
relating to form conditions of [odgenment of petitions, and
conpliance with a reasonabl e directions inposed which’ would
conduce to the snmooth conduct of proceeding inthis Court,
906
Power to make rules for practice and procedure of this Court
read with the guarantee under Art. 32(1) to nobve by
appropriate proceedings inplies the power to i mpose
procedural restrictions conducive to the orderly progress of
the petition for relief for breach of a fundanental right.
The argument of counsel of the petitioner that the right to
nove this Court for enforcenent of a fundamental right is
absol ute, may involve the plea that rules of the Court which
require a petition to be filed, legibly witten, typewitten
or lithographed, subm ssion of translation of documents not
in the English | anguage, presentation of affidavits, paynent
of court-fee on the petition and process fee for service of
noti ce upon the parties concerned and simlar rules would be
invalid, for all these rules in a sense obstruct, the
exercise of the right, and inpose financial obligations
which are not insignificant. But this rather extravagant
view of the absolute character of the right to nove this
Court was very properly not attenpted to be sustained. It
was conceded that the right conferred by- Art. 32(1) to move
this Court may be regulated by all such directions genera
or ad hoc which serve to aid and facilitate a fair disposa
of the case, according to an orderly procedure.
What the Constitution has guaranteed is the right to nove
this Court i.e. the right to claim redress against an
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al l eged infringenent of a fundamental right. This Court s
doubtl ess made the custodian of the fundanental rights
guaranteed by the Constitution and we would be failing in
our duty if we were to refuse to entertain a petition for
enforcenent of a fundanental right or to decline to
adj udi cate upon the same. W cannot direct, the litigant to
seek relief by recourse to a Cvil Court or other renedy
where prima .,facie an infringenment of the fundanental right
is made out, but that is not to say that, after the petition
is entertained the Court, is
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not bound to hold the scales even between the |litigating
parties. The party conplaining of infringenment of a

fundanental right has undoubtedly the right to denmand that
his petition shall be entertained and heard and di sposed of
according to. law, but in the investigation of the claim to
relief the petitioner “is not entitled to any hi gher
privileges than any other litigant would be entitled to in
respect of a lis which is brought up for adjudicating before
this Court. The claimof the parties nust be supported by
evi dence, — wi tnesses in support rmust be brought before the
Court or exam ned on conmission; if the party dies or ceases
legally, to exist representative of the party should be
brought on record, if the pleadings arc not proper they. nmay
be struck off or amended and if the claim sought to be
litigated has been previously adjudicated upon the rule of
res judicata would apply. The procedure for trial and
adj udi cation of a claimwhich does not involve enforcenent
of a fundanmental right is in substance the sane as in the
case of a petition for enforcenent of a right under Ch. III.
An order for security for costs of the respondent. or for
ot her purposes is a procedural order, and unless inposition
of an order for furnishing security may  be regarded as
amounting substantially to a denial of the right to ' nove,
this Court, the insistence of a special rule warranting an
exception in proceedings for. enforcement of fundanenta
rights cannot be appreciated. It may be observed that the
i mpugned rule does not contenplate that the order is to be
nade as a natter of course. I't —merely recognises the
jurisdiction of the Court in appropriate cases to demand
security; it does not prescribe or even indicate the stage
at which this order has to be nade. The jurisdiction of the
Court is declared in the nost general ternms and is to be
exercised only when the Court thinks it necessary . in order
to do justice in the proceeding.

Undoubtedly a practice has grown up lately that when rule is
issued in petition for enforcenent
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of a fundanmental right, the Court is requested to consider
whet her the petitioner should furnish security for the costs
of the respondent. The matter is then judicially considered
and an order requiring the petitioner to furnish security if
the Court is satisfied about the necessity of passing  such
an order is made. But even orders so passed are often
recalled and nodified having regard to the justice of the
case. The practice of considering the question at the
initial stage-of issuing the rule may require to be altered,
but there is nothing inthe rule which requires that
practice to be followed. |In an appropriate case the Court
may nake an order suo notu at the threshold of the
proceeding, or at any tinme in another, on the request nmade
by the respondent. All such orders are in the exercise of
the jurisdiction of the Court, having regard to the
circunmstances and for doing conplete justice between the
parties.
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In considering the nature of the jurisdiction exercise by
the Court reference nust be made to Art. 142 of the
Constitution which in so far as it is material in this case
provides by the first clause that "the Suprene Court in the
exercise of its jurisdiction my pass such decree or make
such order as is necessary for doing conplete justice in any
cause or matter pending before it x x x x x x ". The
jurisdiction of the Court so described undoubtedly enbraces
power to nmake an order requiring security in appropriate
cases, and the inpugned rule does no nore than enunciate a
facet of the jurisdiction of this Court which is conferred
by Art. 142. The expression "as it thinks fit’ nmust in the
context in which it occurs nmean that where the Court deens
it necessary for doing conplete justice in the cause or
matter pending before it, the Court nay nake the order as to
gi ving of security.
It is not necessary to consider whether in exercise of the
del egated power of |egislation conferred
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by Art. 145 (1) it is opento this Court to nmake a rule
requiring  security for costs froma-litigating party which
may apparently place a restriction upon 'the exercise of the
fundamental right under Art. 32. The inpugned rule is not
in substance a rule relating to practice and procedure, but
deals primarily with the jurisdiction of the Court, which
has its source in Art. 142
Can the petitioner <claim imunity from -an order for
furnishing security for costs or for other purposes nerely
because he has commenced a proceeding tinder Art. 32 (1) of
the Constitution, even.if the Court is of the opinion that
it is necessary in doing conplete justice to nake the order?
The i mpugned rul e does not contenplate that the order is to

be nade as a matter of course. It merely recognises the
jurisdiction of the Court in appropriate cases to make. an
order demanding security. It _also does not prescribe the

stage at which the order is to be nade.

Assumi ng that an order made in a given case may be erroneous
the jurisdiction of the Court conferred by the Constitution
under Art. 142 to neke such orders as nmay be necessary for
doing conplete justice is not on that account affected. I

am unable to countenance the proposition that in dealing
with a claimfor relief for infringenent of —a fundanmenta

right in a petition under Art. 32 the power which is
inherent inits constitution to denand security for costs of
the respondent cannot be exercised, even if the Court is
satisfied that such an order is preenminently called for. It
frequently happens t hat m xed up with pl eas of
constitutional invalidity of statutes or executive  acts
havi ng an i npact upon fundanental rights, allegations of bad
faith, arbitrariness, exercise of power for ulterior
purposes and simlar allegations are made by “litigants
resorting to this Court, and there is no recogni sed
procedure by which investigation of such allegations of
i mproper conduct may be
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di sentangled from those to be dealt with on a strictly
interpretational plane. The Court has, therefore, to hear
the entire case dealing both with the wvalidity of the
statutes or executive acts and the allegations of inproper-
conduct before it can finally, adjudicate upon the claim
nmade by the petitioner. |f because of the nature of the
proceedi ng brought before it, the Court is precluded from
ordering even in appropriate cases an applicant for redress
to furnish security before exercising his privilege of
prosecuting his claim the Court would be acting not as a
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Court of justice but as an instrunent of oppression

The i mpugned rule being nerely declaratory of t he
jurisdiction which is defined by Art. 142 of t he
Constitution no question of conflict between | aw made by the
State, and the guarantee of right to nove this Court wunder
Art. 32(1) by appropriate proceedings for enforcement of
f undanent al rights ari ses. The provi si ons of the
Constitution contained in Art. 142 and Art. 32(1) nust be
read harnoni ously. On the one hand there is the guaranteed
right in favour of the litigant by an appropriate proceeding
to move this Court for enforcement of a fundanmental right,
on the other there is the jurisdiction vested in this Court
to pass all such orders as nmay be necessary in the interests
of justice such orders including inappropriate cases an
order for payment of costs by the petitioner. There is no
warrant for assuming that the exercise of this jurisdiction
has to be subordinated to the exercise of the right to nove
this Court. Article32(1) is included in Ch. [I1l and the
right to nove this Court is itself made a fundanental right,
whereas ‘Art. 142 falls in Part  V dealing wth Union
Judiciary. But- these being parts of a Constitutiona
docunent no special sanctity attaches to the provisions
contained in Ch. |IIl soas to prevail over the other
provisions. In Pandi MS'M Sharma v. Shri Sri Krishna this
Court had to consider whether Art. 194 dealing with the
powers, privileges and immunities of

(1) [1959] 1 S.C R 806.
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the State Legislatures and of their menbers was - subordinate
to fundamental right of speech under Art. 19(1)(a) of the
Constitution. The petitioner in that case wurged that
rights, powers and privil eges of the nmenbers of the House of
Commons i n Engl and which coul d be clainmed by the nmenbers of
the State Legislatures by virtue of Art. 194 had still to
stand the test of reasonabl eness prescribed by Art. 19(2),
and to the extent of inconsistency the right had to yield
before the fundamental right guaranteed by Art. 19(1). It
was held by the Court that Art. 19(1)(a) and Art. 194 have
to be harnoniously interpreted and the only  nethod of
reconciling the two is to read the general provision of Art.
19(1)(a) as subject to Art. 194 just as Art. 31 is read as
subject to Art. 265. Cenerality of the provision is  not
however the sole criterion. Cause (1) and (2) of Art. 13

render laws either preexisting or enacted since t he
Constitution, void if they are inconsistent with or~ take
away or abridge any fundanmental rights. Exer ci se of

| egi sl ative authority under powers derived from the
Constitution is undoubtedly hit by Art. 13(2).  But one part
of the Constitution cannot render nugatory another part
the two nust be read together and harnoni zed. So read, the
gurantee of the right to nove this Court by appropriate
proceedi ngs, for enforcement of fundamental rights cannot be
permtted to encroach upon the jurisdiction of the Court,
where exercise thereof is necessary for doing conplete
justice. Therefore even in a proceeding under Art. 32(1),
this Court is conpetent to nake all such orders as it deens
proper including an order for security for costs of the
respondent .

The inpugned rule which enunciates the jurisdiction of the
Court to inpose terms as to giving of-’ security is not
therefore void

By COURT : In accordance with the opinion of the nmjority
the wit petition is allowed and the order
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calling upon the petitioners to furnish security of Rs.
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2, 500/ -

is set aside.

There will

be no order

as to costs.




