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Cri m nal Pr ocedur e- Appeal agai nst acquittal -while

reversing acquittal ~ High Court has to deal with each one of
the reasons which pronpted trial court to record acquittal.

HEADNOTE

The appellants were tried along with one other person
for offences wunder ss. 302 and 323 read with s. 34, |.P.C
as also under ss. 218 and 302, |.P.C., on allegations that
they had taken one Balwant Singh into custody, tortured him
to death and thereafter created false evidence with a view
to escape fromlegal punishnent in - connection wth the
mur der of Balwant Singh. The Sessions Judge acquitted al
the accused after coming to (the conclusion that the
prosecution story was highly inprobable. He dealt with the
prosecution evidence el aborately  and gave -substantia
reasons for rejecting the sane.

In the appeal preferred by the State, the H gh Court
reversed the acquittal and convicted and sentenced the
appel l ants without dealing with or discussing the reasons
given by the Sessions Judge for acquitting them  The Hi gh
Court was principally influenced by the nature of injuries
that had been noticed on the dead body at the tinme of
autopsy. Based on the injuries found on the “soles and
buttocks of the deceased the H gh Court cane to the
conclusion that the deceased had been given a sound bearing
while he was in police custody. The High Court nentioned
that its conclusion had been strengthened by the fact that
appel lant No. 2 had, while preparing the inquest 'report,
made a deliberate effort to mnimse the nunber of injuries
sustai ned by the deceased inasnmuch as in colum No. 10
thereof, injuries on file different parts of the body had
been nentioned w thout giving the actual nunber of injuries
in those parts, while according to the doctor’s post nortem
report there were 33 external injuries.

Al'l owi ng the appeal
N

HELD: The duty of the High Court while dealing with the
appeal against acquittal was quite clear. It should have
dealt with each one of the reasons which pronpted the tria
court to record the acquittal and should have pointed out
how, if at all, those reasons were wong or incorrect.
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Wt hout undertaking such exercise the Hi gh Court could not
reverse the acquittal. [267 A-B]

The High Court was clearly in error in solely relying
upon the nature of sone of the injuries for drawing the
concl usion that the deceased must have
258
been assaulted by the appellant in custody. In doing so, the
Hi gh Court indulged in conjectures and surm ses. There were
only two injuries which could properly be regarded as
injuries on the soles of the two feet of the deceased which
may be indicative of the police using third degree methods
but the injuries on the buttocks could not be indicative of
user of third degree nethods. Apart frominjuries on the
sol es and the buttocks, there were other injuries on severa
ot her parts of the body which could not be regarded as being
necessarily consistent with the assault on the deceased only
in police custody. The criticism nmade agai nst appel |l ant No.
2 that ~he nade deliberate attenpt to mnimse the injuries
sust ai ned by the deceased while witing colum No. 10 of the
i nquest report also cannot be accepted. rt is quite possible
that he may not have noticed all the-injuries or, even after
noticing them he may not have mentioned in detail all the
injuries that were present- on the dead body at the tine of
the inquest. In any event it cannot be forgotten that he has
broadly indicated /'five parts of the body on which it has
been stated several injuries were noticed. His only fault is
that the actual nunber of injuries ~were not nentioned but
fromthis alone it wll be difficult to inpute the notive
that he had deliberately done sowith a viewto mnimse the
nunber of injuries sustained by the deceased. [266 B-H|

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION:- Crimnal Appeal No.
584 of 1976.

Appeal From the Judgnent and order dated the 22nd
Noverber, 1976 of the Punjab & Haryana H gh Court in
Crimnal Appeal No. 501 of 1973.

Prem Mal hotra for the Appellants.

R N. Poddar for the Respondent.

The Judgrment of the Court was delivered by

TULZAPURKAR, J. The three appellants al ongwith one Ram
Ki shan (since acquitted) were tried for offences under ss.
302 and 323 read with s. 34 |.P.C. as al so under ss. 218 and
342 | .P.C. Dbefore the I|earned Sessions Judge, Karnal in
Sessions Case No. 3 of 1973 but the | earned Sessions Judge
on an appreciation of the evidence |ed by the prosecution as
well as by the defence acquitted them of all the charges on
the ground that the prosecution had failed to prove the
of fences charged. The State of Haryana preferred-an appea
being Criminal Appeal No. 501 of 1973 to the High Court
chall enging the said acquittal and the H gh Court by its
judgrment and order dated 22nd Novenber, 1976 allowed the
State appeal so far as the three appellants before us are
concerned, but confirnmed the acquittal of Ram Kishan. The
Hi gh Court convicted the appellants under s. 302
259
read with s. 34 |.P.C. and sentenced each of themto suffer
i mprisonnment for I|ife and further convicted the first two
appel l ants (Ram Chander and Chand Ran) under s. 218 |.P.C
and sentenced themto suffer rigorous inprisonment for two
years each; the substantive sentences were directed to run
concurrently. In other words, so far as the three appellants
are concerned, their acquittal has been reversed and the
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guestion in this appeal is whether the Hi gh Court is right
in that behal f.

The prosecution case against the three appellants and
Ram Ki shan nmay briefly be stated as follows. Ram Chander
(appellant No 1) had been posted as a Station House officer
Police Station, Sadar Panipat a few days before the
occurrence, while appellants Nos 2 and 3 (Chand Ram and
Bal j eet Singh) and Ram Ki shan were worki ng as Assistant Sub
I nspector, Head Constable and Constable respectively under
himat that Police Station. According to the prosecution on
the evening of Septenber 6, 1972, appellant No. 1 summoned
some persons suspected of having committed a theft to the
Police Station; Banta (P.W7) on being summoned through
appel l ant No. 3 held reached the Police Station at about 4/5
p.m while Vir Singh (P.W6) and one Sukha Singh were
personal |y brought by appellant No. | to the Police Station
at about 7 p.m; ~at about 10 p.m appellants Nos. 2 and 3
and Ram Kishan went to the house of Balwant Singh, the
deceased, ‘and - proclai ned that ~Balwant Singh was wanted by
the appellant No. | at the Police Station whereupon Jogi nder
Singh (P.W4) —his brother and other nenbers of his famly
requested that Balwant Singh should not be taken to the
police station at that odd hour and that they thensel ves
woul d produce himbeforethe S.H O on the foll ow ng norning
but their request went unheeded and reluctantly Balwant
Singh and his servant Harnam Singh (PW)  went with the
police party in a tenpo driven by SomNath (P.W14) to the
police station while Joginder Singh (PW), Amarjeet Singh
(P.W12) another brother of Balwant Singh and two others
followed the police party on their bicycles; on the way the
police party told them (the wtnesses) to go back, but

Joginder Singh and his conmpanions did not |Ilisten and
followed the police party right up to the Police Station

Jogi nder Singh (P.W4) approached appellant No. | and
enquired from himabout the matter for which the deceased
Bal want Si ngh had been sumoned but appellant No. | told him

to go back and to make inquiries about the matter on the
following norning. According to the prosecution’ further
within their sight Balwant Singh deceased and Harnam Si ngh
260
(P.W5) were taken in a room of the police station where
Moharrir A Head Constabl e (Bal want Singh PW15) used to sit,
and while Joginder Singh (P.W 4) and his conpani ons were
standing just outside the police station they heard the
cries of Balwant Singh deceased who was sayi ng that he was
i nnocent and should not be beaten. |In short, according to
the prosecution, Balwant Singh was tortured to death by the
three appellants and Ram Kishan while he was in police
custody on the night between 6th and 7th Septenber, 1972.

In the norning at about 6.30 (on Septenber 7, 1972) Vir
Si ngh (PWs) who cane out of the police station told Joginder
Singh (PW) and his conmpanions, who were still ‘waiting
outside the police station, that the three appellants and
Ram Ki shan had conti nuously beaten Bal want Si ngh inside the
police station for the whole night and that he was not sure
whet her Balwant Singh was alive or not and that the
appel l ants were conspiring to sonme how or other dispose of
the dead body. At the instance of Joginder Singh (PW),
Amarjit Singh (P.W12) went to the Sub Di vi si ona
Magi strate’s Court, Panipat and got an application (Ex. PM
drafted and presented it to the Sub Divisional Magistrate,
who marked it to the Station House officer, Sadar Pani pat
(appellant No. 1) for report. Snt. Harnam Kaur (P.W13)
not her of Balwant Singh deceased, after waiting in vain for
her sons to cone back till 11 a.m herself went to the
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police station Panipat and net Joginder Singh (PW) and
others outside the police station and after hearing about
the beating of Balwant Singh in the custody of the police
station, at the instance of Jogi nder Singh (PW), she sent a
telegram (Ex. PL) to the Superintendent of Police Karnal to
the effect that Station House officer, Sadar Panipat and
five constables and Havildar Baljeet Singh raided her house
on the previous night and took her son Balwant Singh and
servant Harnam Singh (PW) to the police station, that
Bal want Singh had been beaten ruthlessly and taken to an
unknown place and that his life was in danger and she prayed
for an early action to save the precious |I|ife of Bal want
Singh. At about 7 or 7.30 p.m On Septenber 7, 1972,
Jogi nder Singh (PW) contacted Dy. S.P. Igbal Singh (PW6)
and narrated to him all that had happened and |qgbal Singh
assured him that justice would be done in the case. By this
time it had becone that Bal want Singh had succunbed to the
injuries ‘received by him and therefore Joginder Singh
requested the Dy. S.P. to have the autopsy on the dead body
done by Chief Medical officer Karnal instead of by the |oca
Medi cal officer.
261

Meanwhil e, as per the direction of the Sub Divisiona
Magi strat e, endor sed on Ex. PM " (Amarjit Singh’ s
application), appellant No. 1 submitted his report (Ex. DE)
on Septenber 9, 1972, stating his version as to what had
transpired, which  substantially becane the defence version
at the trial. In his report it was stated that on Septenber
7, 1972 at about 5.30 a.m BhimSingh (D.W2) reported that
at night two thieves entered his residential Kotha for
committing theft which he noticed on returning from the
field and on finding the thieves there he raised an alarm
“"thief, thief". Both the thieves opened -an attack ' on him
with lathis which they were carrying but many persons of the
village al so gathered there carrying lathis; that one of the
thi eves who was a Sikh succeeded i'n running away while the
ot her was knocked down by the people who gave himmany |ath
bl ows. Later on he was found to be Balwant Singh
consequently a case under s. 458 | PC had been registered at
the police station Sadar Pani pat on the information given by
Bhim Singh (DW2) and that during this operation currency
notes worth Rs. 2260/- al ongwith one gold ring belonging to

Bhi m Si ngh had been stolen; the investigation was still in
hand and the search for the second accused was bei ng nmade.
Appellant No. | denied that Balwant Singh deceased and

Harnam Singh (PWs) had been asked to attend the police
station. The appellants also pleaded that they were falsely
inplicated in this case by the conplainant and ot hers who
were not nerely related to and interested in the deceased
but were ininmcal to them being people of shady character
and were aggrieved by the appellant No. |’ <s strict
surveillance over their illegal activities. Appellant' No. 1
and Ram Ki shan al so Rai sed pleas of alibi suggesting that on
the night in question they were not at police station Sadar
Pani pat but were away on duty el sewhere and exam ned defence
Wit nesses to support their case.

It may be stated that as desired by the deceased’ s
relatives the autopsy on the dead body of Bal want Singh was
performed by Dr. P.N Kapila (P.W 1), Chief Medica
of ficer, Karnal on Septenber 8,1972, who noticed as many as
33 external injuries and four internal injuries and opined
that the cause of death was shock as a result of nmultiple
injuries which were all ante-nortemand were sufficient in
the ordinary course of nature to cause death collectively.
It was not disputed that Balwant Singh's death was honici da
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and those responsible for assault on himwould be guilty of
nmurder. Main question was whether the prosecution di scharged
the onus of proving convincingly that the appellants were
i nvol ved in such assault ?

262

In view of the aforenentioned rival versions put
forward by the prosecution and the defence, three main
guestions arose for determination: (a) whether deceased
Bal want Singh was taken to the Police Station Sadar Pani pat
by the appellants Nos. 2 and 3 and Ram Ki shan in the tenpo
driven by Som Nath (P. W14) on the night between 6th and 7th
Sept enber, 1972 ? (b) what transpired at the Police Station
that is to say, whether deceased Balwant Singh was given a
beating by the three appellants and Ram Ki shan while he was
allegedly in their custody ? and (c) whether the appellants
particularly appellant No. | created false evidence by
prepari ng docunments in connection wth the theft said to
have been conmtted in the house of Bhim Singh (DW2) with a
view to escape fromlegal punishnment in connection with the
nurder of Balwant Singh ? on the first two points the
prosecution nainly relied wupon the evidence of Som
Nat h(P. W14),the driver of the tenpo, Vir Singh (PW), Banta
Singh (PW), Harnam Singh (PW), Joginder Singh (PW) and
Amarjeet Singh (PW2), out of whom Banta Singh and Harnam
Singh were said to he ’'stanped witnesses’ as they had
infjuries on . their / persons allegedly suffered by them at
the time of causing injuries to deceased Bal want Singh. On
analysing the entire material on record the | earned Sessions
Judge canme to the conclusion that the prosecution story was
hi ghly i nprobable and that the evidence of the aforesaid
wi t nesses was not reliable. The pleas of alibi were accepted
and the defence version of theft at the house of DWBhim
Si ngh involving deceased Bal want Singh was held to be true.
Leavi ng aside the defence case, it nust be observed that he
dealt with the prosecution evidence quite elaborately and
gave substantial reasons for rejecting the sane.

As regards Som Nath (P.W 14), aged about 18 years, who
is alleged to have brought Harnam Si ngh and Bal want Si ngh in
his tenpo to the Police Station in the conpany of the police
officials, the |earned Judge found that though the witness
asserted that he was driving the tenpo for the |ast about 5
years, he was not in possession of any licence till the date
of his evidence, that it was surprising how he  could
renenber the date 6th of Septenber, 1972 as the date  on
whi ch he brought Balwant Singh in his tenpo to the police
station when he could not renenber other dates of other
occasi ons when his tenpo had been requisitioned by the
police and who were the police officials who had travelled
in his tenpo on those occasions and that his statenent had
been recorded by the police as late as on 17th Septenber,
1972 t hough he was shown to have remmi ned in
263
Pani pat throughout. For these reasons the |earned Judge was
not prepared to accept Som Nath’'s evidence and if that be so
the very A basis of the prosecution story that deceased
Bal want Singh was taken to the police station on the night
in question, was kept in custody there and was assaul ted by
the appellants, would fall to the ground. As regards the
ot her prosecution witnesses nentioned above, the |earned
Judge referred to the admitted position that each one of
them had past antecedents and history of shady character to
his credit and being inimcal towards the police attached to
Pani pat Police Station had shown anxiety to involve the
Police officials in the case. Wth this background he
exam ned their evidence with great care and caution and came
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lo the conclusion that none of themwas worth relying upon
and their evidence hopelessly fell short of connecting any
of the appellants with the offences charged. The |earned
Judge further pointed out That in Ex. PMdt. 7th Septenber,

1972, the earliest application made by Amarjeet Singh (P.W
12) to the Sub Divisional Mugistrate, the nanes of appell ant
No. | (Ram Chander) and Ram Ki shan had not been nentioned at
all and this fact assuned inportance especially when it was
i medi ately after getting information about the assault on
Bal want Singh fromVir Singh (PW6) in the nmorning at 6.30
a.m Amarjit Singh nade that application as directed by
Jogi nder Singh (PW4). The | earned Judge further pointed out
that in the telegram Ex. PL sent by Harnam Kaur (PW13), to
the Superintendent of Police, Karnal, it was stated that
S.H O Sadar Pani pat alongwith five constables and Hawal dar
Bal j eet Singh had taken away her son Balwant Singh and
servant Harnam Singh to  the police station whereas it was
never the case of the prosecution that S.H O Ram Chander
(appel lant No.~ 1) was anobng those police officials who had
gone to. ‘the Dera of Balwant® Singh. In view of these facts
and the other naterial on record the |earned Judge canme to
the conclusion that Ex.© PG -the regular First Information
Report | odged by Jogi nder Singh as late as on 9th Septenber,

1972 had been got ~-drafted after hol ding deliberations and
consultations in which detailed allegations were nmade
agai nst the appellants nentioning even the sections of the
Penal Code. One nore crucial circunstance was referred to by
the | earned Sessions Judge and that was that Jogi nder Singh
(PW4), Amarjeet Singh (PW12) had claimed that they had not
al | owed the dead body of Bal want “Singh to be taken away from
the police station and that it was brought out. in the
norning in the i medi ate presence of hundreds of persons and
if that were so there should have been no dearth of
i ndependent persons, who coul d have been-exani ned for

264

substantiating the prosecution case that at sonme stage of
the other the dead body of Balwant Singh was at the police
station but nothing of the kind was done. Wat is / nore,

Amarjit Singh (P.W 12) had stated before the Dy.” S. P, Iqgba

Singh (PW16), with which portion he was confronted, that he
had seen the dead body of Balwant Singh for the first time
at the norgue. The |I|earned Sessions Judge, therefore,

concluded that there was no satisfactory proof that the
deadbody of Balwant Singh had ever renmined in the police
station of Sadar Panipat either during the night intervening
between 6th and 7th Septenmber, 1972 or any time subsequently
and prior toits post nmortem As regards the two injured
wi t nesses Banta Singh and Harnam Si ngh, the | earned Sessions
Judge pointed out that neither in Ex. PMdt. 7th Septenber
1972 the fact that Banta Singh too had received injuries
while at police station was mentioned and further, “since Dr.
R S. Naiyar, who had exanmined Banta Singh's injuries had
stated that Banta Singh could have received those injuries
within 3 to 7 days of his exam nation, which was done on
13th Septenber, 1972, it could not be pin-pointed wth
certainty that he had received those injuries during the
ni ght of the occurrence. As regards injuries on Harnam
Singh, the |earned Judge observed that the possibility of
Harnam Si ngh being the other thief alongw th Bal want Singh
during the theft that occurred on the night in question at
the house of Bhim Singh (D.W 2) and he being the thief who
had escaped on that occasion with mnor injuries at the
hands of the villagers <could not be ruled out. It was for
this state of evidence and for the reasons indicated above
that the |earned Sessions Judge acquitted the appellants of
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the charge of murder. Consequently, the other charge under
s. 218 also failed

When the matter was taken in appeal by the State, we
are surprised to find that the H gh Court reversed the
acquittal without dealing with or discussing any of the
af oresaid reasons given by the |earned Sessions Judge for
acquitting the appellants. The Hi gh Court, it appears, was
principally influenced by the nature of injuries that were
noticed by the doctor on the dead body of Balwant Singh at
the tinme of autopsy and in its view sone of the injuries
which were on the soles and buttocks of the deceased
convinced it that the deceased was given a sound beating
while he was in police custody. This is what the H gh Court
has observed in that behal f:

“Injuries Nos. 21', 22, 23, 25, 29, 30 and 31 were
on the soles and the buttocks of the deceased. Such
injuries

265
are sustained by a person when he is subjected to third
degr'ee nethods by the police. The reason is obvious.

Injuries —inflicted on the soles, unl ess gi ven
continuously for a longer period, do not |eave behind
tell-tale marks. Thi's consideration apart, we have
to see in the light of the two versions before us the

probability of the circunstances under which the
injuries were sustai ned by the deceased; assumi ng while
not admitting, that the deceased did go to comit a
burglary at the house of BhimSingh, D.W 2, and he was
knocked down by his co-villagers, it would be wholly
i nprobable on the part ~of such villagers to aimtheir
blows at the soles of a fallen thief. They would much
rather break the shin bones of the thief instead of
particularly aimng their blows at that part of the
body where injuries do not leave —any mark. Wen we
asked the learned counsel for  the respondents to
explain these injuries, the only explanation which he
could put forth was that (the deceased could have
sustained them by jumping on to the ground. W are
unable to accept this explanation because  nature has
endowed the hunman sole with nore elasticity than which
he is required for junping about. |If a person falls
froma height, it 1is nore probably for himto sustain
fractures of his ankles and shin bones instead of
getting redness on the soles. Furthernore, the presence
of the contusions on both the sol es unm stakably points
out to the infliction of injuries thereupon wth the
help of a small rule which the police nmen wusually
carry. W are accordingly convinced that the deceased
was given these injuries while he was in custody. In
fact the deceased was brutally basted, his tongue was
caught in between the teeth, there was bleeding from
the right nostril, nouth and left ear. There was
sem nal discharge fromthe wurethra on the posterior
surface of the trunk and back of neck. Human beings
possessed with the spirit of the devil alone could -
have caused. such injuries."

The High Court has further gone on to observe that its

concl usi on nentioned in the above quoted portion was

strengthened by the fact that when Chand Ram (appel |l ant No.

2) prepared the inquest report he nmade a deliberate effort

to mnimse the nunmber of injuries sustained by the

deceased, for, in colum No. 10 of the inquest

266

report injuries on S different parts of the body were

mentioned A without giving the actual nunber of injuries in
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those parts, while according to doctor’s post nortemreport
there were 33 external injuries.

In our viewthe H gh Court was clearly in error in
solely relying upon the nature of sone of the injuries that
were found on the dead body of Balwant Singh for draw ng the
concl usion that the deceased must have been assaulted by the
appellant in custody. In doing so, the Hgh Court has
unfortunately indulged in conjectures and surmses. In the
first place there were only two injuries, nanely, injury No.
22 and 23 which could properly be regarded as injuries on
the soles of the tw feet of the deceased, which rmay be
indicative of the Police using third degree methods but the
injuries on the buttocks could not be indicative of user of
third degree nmethods, for;, once a thief is caught by
villagers for the purpose of giving a sound beating he my
as well fall flat on the ground and the villagers could give
beating on his buttocks. Mreover, apart fromthese injuries
on the ~“soles and the buttocks there were other injuries on
several other parts of the body, such as fore-head,
shoul ders, neck, ~arnms, |egs, knees, scalp, etc. The inpact
of these injuries cannot be ignored and these injuries could
not be regarded as being necessarily consistent with the
assault on the deceased only in police custody. It is thus
not possible to agree with the High Court’s view which has
been expressed thus: "Furthernore, the presence of the
contusions on both the soles unm stakably points out to the
infarction of injuries thereupon wth the -help of a smal
rule which the policenmen wusually carry. W are accordingly
convinced that the deceased was given these injuries while
he was in custody."”

The critici smnade agai nst appellant No. 2 that he nade
a deliberate attenpt to minimse the injuries sustained by
the deceased while witing Col. No. 10 of the inquest report
al so cannot be accepted. It is quite possible that he may
not have noticed all the injuries or even after noticing
them he nmay not have nentioned in detail all the injuries
that were present on the dead body of Balwant Singh at the
time of the inquest. |In any event it cannot be forgotten
that the appellant No. 2 has broadly indicated 5 parts of
the body on which it has been stated several injuries were
noticed. The only fault on the part of appellant No. 2 .is
that the actual nunber of injuries were not nentioned but
fromthis alone it wll be difficult to inpute the notive
that he had deliberately done so with a viewto mnimsethe
nunber of injuries sustained by the deceased.

267

Apart fromthese aspects of the Hi gh Court’s reasoning,
its duty while dealing with the appeal against acquittal was
quite clear it should have dealt wth each one of the
reasons which pronpted the trial Court to record the
acquittal and should have pointed out how, if at all, these
reasons were wong or incorrect. Wthout undertaking such
exercise the Hi gh Court could not reverse the acquittal. W
therefore, allow the appeal, set aside the conviction
recorded by the High Court and restore the appellants’
acquittal in respect of the charges |evelled agai nst them
their bail bonds are cancell ed.

HLC Appeal al | owed.
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