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ACT:

Co-operative Soci ety-Reference-Jurisdiction of  Registrar-If
can entertain claimby registered soci ety agai hst non- nember
Bi har and Orissa Co-operative Societies Act, 1985 (B. & O 6
of 1935), as anended by Bi har Co-operative Societies (Amrend-
nent) Act, 1948 (Bihar 16 of 1948), ss.48 (1), 16(1) and
2(c).

HEADNOTE:

The point for determ nation in the appeal was whether the
Regi strar of Co-operative Societies under the Bihar and
Orissa Co-operative Societies Act, 1935, as anended by Act
16 of 1948, had the jurisdiction under s. 48(1) of the Act
to hear and decide a reference made by a registered society
agai nst a non-nenber. The appellant conpany, incorporated
under the Indian Conpanies Act, with its registered office
at Calcutta, manufactured sugar in Bihar. ~The second res-
pondent the Union of Co-operative Societies, registered
under the Co-operative Societies Act, made a reference under
s. 48 of the Act, against the appellant claimng the sum of
Rs. 1,20,809/- odd as conmmission and interest for. supplying
sugarcane in 1959-60. The first respondent, the Assistant
Regi strar of Go-operative Societies registered the reference
and issued notice to the appellant. The appellant took the
prelimnary objection that the Assistant Registrar had no
jurisdiction under the Act to entertain the reference.  That
obj ection was overruled by the Assistant Registrar relying,
on a decision of the High Court and the Hi gh Court upheld
that order by dismissing in linmne the appellant’s petition
under Arts.226 and 227 of the Constitution

Hel d, that the Hi gh Court had taken a wong view of the |aw
Al though under s. 48 of the Act the claimby a financing
bank against a nonnenber to whomit had made in advance
either in cash or kind, with the sanction of the Registrar
under s. 16(1), could be entertained by the Registrar, that
did not nean that a claimnot of the kind referred to in
s.16(1), read
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with s. 2(c), made by a registered society against a non-
menber, who was not an agriculturist, was within the purview
of s. 48(1), read with the Explanation 1. The addition of
the word ‘non-nenber’ by the anending Act of 1948 to the
Expl anation I, did not enlarge the scope of the main section
so as to nmake all kinds of dispute between a registered
soci ety and a non-nenber cogni zabl e by the Registrar

Since in the present case, the second respondent was not a
fi nanci ng bank nor was the appellant an agriculturist, 48(1)
(e) and, the Explanation 1 could have no application.Union
of India v. Registrar, Co-operative Societies, Patna, (1961)
I.L.R 40 Pat. 7, overruled.

JUDGVENT:

ClVIL APPELLATE, JURISDICTION : Civil Appeal No. 100 of
1962.

Appeal by special |eave fromthe judgnent and order dated
Cct ober 30, 1961, of the Patna High Court in MJ.C. No. 954
of 1961.

A N. Sinha, A. K Nag and P. K. Mikherjee, for appellant.
C. K. Daphtary Solicitor General of India and S.P. Varnma
for respondent No. 2.

L. K Jha, and S. P. Varma for respondent

1962. March 14. ' ' The Judgnent of the Court was delivered
by

SINHA C.  J.-This appeal, by special Ileave, is directed
against the order of a Division Bench of the Patna Hi gh
Court, dated OCctober 30, 1961, disnmissing in- limne the
appel l ant’s petition dated Cctober 24, 1961, under Arts. 226
and 227 of the Constitution, being M scellaneous Judicia
Case No. 954 of 1961, for a wit of Prohibition directing
the first respondent not to proceed with the Award case No.
101 of 1961, and a wit of certiorari for quashing the order
of the said respondent, dated Septenber 29, 1961. The
appellant is a private limted conpany, incorporated / under
the wunder the Indian conpanies Act, with its  registered
office at Calcutta. It
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carries on the business of manufacturing sugar in-its
factory at Sugauli in the district of Chanparan, in Bihar
The first respondent is the Assistant Registrar, Co-
operative Societies, Mdtihari Crcle, Mtihari, in the State
of Bihar; the second respondent is the Union of Co-operative
Societies, and is registered under the Bihar and Oissa Co-
operative Societies Act (B. & O Act VI of 1935) (to be
referred to hereinafter as the Act); the third respondent is
the State of Bihar.

On August 14, 1961, respondent No. 2 rmade a reference under
s. 48 of the Act, against the appellant, clainng the sum of
Rs. 1,20,809/- odd, as comission and interest for supply of
sugarcane during the crushing season 1959-60. The  said
reference was registered by the first respondent as Award
Case No. 101 of 1961, on August 17, 1961.. Notice of the
said reference was issued to the appellant. On  Sept enber
26, 1961, the appellant took a prelinm nary objection to the
jurisdiction of the first respondent to entertain the
reference and to adjudicate upon it, and prayed that the
reference be rejected. The first respondent, following a
deci sion of the Patna Hi gh Court, reported in Union of India
v. Registrar, Co-operative Societies Patna (1), overruled
the appellant’s prelimnary objection by his order dated
Sept ember 29, 1961. Against that order, the appellant noved




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 7

its application aforesaid before the High Court of Patna.
The High Court, following its previous decision aforesaid,
summarily dism ssed the application. The appellant noved
this Court, and obtained special |eave to appeal from the
order of the High Court, dismssing his application. Thi s
Court granted the special |eave on Decenber 4, 1961. The
appel | ant noved this Court for stay, which was finally heard
on January 11 ,1962 and the Court directed that the appea

be heard perenptorily on February 15, this year. That is
how t he

(1) (1961) I.L.R 40 Patna 7.

807

matter conmes before us for hearing of the main appeal

The only question for determnation in this appeal is

whet her under the provisions of the Act, the first
respondent had jurisdiction' to hear and determine the
dispute referred to himat the instance of the second
r espondent.. The answer to the question raised in this
appeal ' nust depend upon the interpretation of the provisions
of the Act.

Bef ore exani ning the provisions of the Act, as it stands at
present, it is necessary to set out the legislative history
of the law on the subject.” Wen the Co-operative mnpvenent
was set up in the beginning of this century, the |aw
governing co. operative societies was enacted as The Co-
operative Societies Act (11 of 1912), by the Indian Legisl a-
ture. That Central Act continued in force- in Bihar and
Oissa until it was repealed by the Bihar and Oissa
Legislative Council. by the Bihar & Oissa Co-operative
Societies Act (B. & O Act VI of 1935), after obtaining the
previ ous sanction of the Governor-General , under sub-s. 3 of
a. 80-A of the Governnent of '.lIndia Act. The Act of 1935
was enacted with a viewto consolidate and amend ‘the |aw
relating to co-operative societiesin the Province of | Bi har
and Oissa, as it then was. As it displaced the Cooperative
Societies Act. of 1912, so far as the Province of Bihar and
Orissa was concerned, s.5 enacted that all references to the
Co-operative Societies Act, 1912, occurring in any enactnent
made by any authority in 'British . India, and for the tine
being in force in the Province, shall be construed as
references to the new Act. Under s. 7, a society, which has
as its object the pronotion of the conmmn interests of “its
nmenbers in accordance with cooperative principles,  or _a
,society’ established with the object of facilitating the
operation of such a society, may be registered
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under the Act. On such registration, the Society becomes a

body corporate with perpetual succession and’ a common
sea], and with power to acquire and hold property, to
enter into contracts, to institute and defend suits, etc.

Under s. 15, a registered society shall receive deposits and
| oans from nmenbers and non-nenbers only to such extent and
under such conditions as may be prescribed. Under a. 16,
ordinarily a registered society shall not nmake a | oan to any
person other than a nmenber, except with the, general or
special sanction of the Registrar and subject to such
restrictions as he may inpose. Section 17 further provides
for such prohibitions and restrictions, in respect of the
transactions of registered society with persons other than
menbers, as the Provincial GCovernment nmay by rul es
prescribe. Section 48 nakes it obligatory that any dispute
touching the business. of’ a registered society, anpng
nenbers, past nenbers, persons claimng through nenbers,
past menbers or deceased nenbers and sureties of nenbers,
past nenbers or deceased nenbers, whether such sureties are
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nmenbers, or nonmenbers, or between them and the registered
society, shall he referred to the Registrar. By virtue of
Expl anation (1) to the section, a claim by a registered
soci ety for any debt or demand due to it froma nenber or a
past menber or his heir or legal representative, or from
sureties. whether they are nenbers or non-nenbers, &hall be
a dispute within the nmeaning of the main section, even
t hough such debt or demand is adnitted and the only point at
issue is the ability to pay or the manner of enforcenent of
paynent .
It will thus be seen that the Act is limted in its
operation to registered societies and their nenbers in their
dealings with one another It is only in exceptional cases of
borrow ng
809
by a registered society fromnonmenbers, in accordance wth
t he rules and bye-laws prescribed by t he conpet ent
aut hority, or in case of loan to a non-menber wunder the
provisions of s. 16, that there could be dealings between
regi stered ~societies and non-nenbers, keeping aside the
cases of sureties of nmenbers, who may be nonnenbers, but who
also come within the purvi ewof dealings between a society
and its menbers.
Such were the relevant provisions of the Act when it was
anended by tile Bihar Co-operative Societies (Anmendnent)
Act, 1942, and the Bihar Co-operative Societies (Arendnent)
Act, 1944, enacted by the Governor of Bihar -in exercise of
tile powers assunmed to hinself by the Proclamation dated
Novermber 3, 1939,  issued by him under s. 93 of the
CGovernment of. India Act, 1935 For our purposes, it is
only necessary to notice sonme of the anendnments made by the
amendi ng Act of 1944 (-Bihar Act X of 1944). By a. 2, cl
(c) of s. 2 of the Act of 1935 was ~substituted in these
terns :
"(c) financing bank’- neans a regi stered
society the main object of which if; to make
advances in cash or kind to other registered
societies or to agriculturists who are not
nmenbers of registered societies or to both
such societies and agriculturists."”
By s. 3, s. 16 of the Act of 1935 was anended by addi ng sub-
s. (3) to s. 16, as under
"(3) Wiere the Registrar has accorded sanction
to a financing bank under the provisions  of
sub-section (1), a registered society which is
a nmenber of such financing bank may,  subject
to tile ternms of the sanction and such other
terns and conditions as may be prescribed by
the Registrar, act as agent for the financing
bank and as such agent carry out, wth or
wi t hout any conmi ssion, all or
810
any transactions connected wth |[|oans or
advances made or to be made by the financing
bank. "
A consequential change was nade 'in s. 23 of the Act of
1935, by inserting a. 23-A so as to nmake a debt or an
out standi ng dermand to a registered society froma non-nenber
a first charge on the property of the non-menber. The nopst
i mportant amendment was made by a. 6, in s. 48 of the main
Act as foll ows
"6. In sub-section (1) of section 48 of the
said Act-(& after clause (d), the word "shal
be inserted and thereafter the follow ng
cl ause shall be inserted, nanely :-
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"(e) between a financing bank authorised under
the provisions of sub-section (1) of section
16 and a person who is not a menber of a
regi stered society;" and
(b) in Explanation (1), after the words
"from a nenber,"” the word "non-nmenber"” shal
be inserted. an(-] after the words "of a
deceased nenmber" the words "or nonnenber"
shal | be inserted.
It is not necessary to refer to the other consequentia
amendnments nade and the addition of a new chapter 7A
relating to the manner of recovery. The amendnents effected
by the amendi ng Act of 1944 had been enacted by the Governor

of Bihar in exercise of his special powers aforesaid. The
provi si ons of those anendnents were re-enacted as Act XVI of
1948. W would, therefore refer hereinafter to t he

amendnents in question as the anendnents of 1948.
As already indicated. a D vision Bench of the patna High

Court has laid it down in the case of
811
Union of Indiav. Registrar, Co-operative Societies. Pat na

(1) that the Explanation tos. 48(1) of the Act covers a
claimby a registered society for any debt or demand from a
non-menber, and that, therefore, the claimof a registered
soci ety against the railway conpany for conpensation for
short supply is a dispute within the anbit of a. 48 of the
Act, and that, therefore, the Assistant -Registrar, Co-
operative Societies had jurisdiction to determne t he
di spute under s. 48(2) of the  Act. Rel yi nhg. upon that
deci sion, the Hi gh Court disnissed the appellant’s petition
under arts. 226 and 227 of the Constitution, inlTimne. The
appel | ant has questioned the correctness of that decision
The question, therefore, .is whether the Hi gh Court has
taken correct view of the provisions of s. 48, the relevant
portions of which are as fol | ows:
"48 (1) If any dispute touching the business
of a registered society ... arises-
(a) anongst nenbers, past nenbers, persons
through nenbers, past nenbers or deceased
menbers, and sureties of nmenbers, past nenbers
or deceased nenbers whether such sureties are
menbers or non-nenbers; or
(b) bet ween a nenber, past nmenber, persons
claimng through a nmenber, past nenber  or
deceased nenber or sureties of nmenbers,  past
menbers or deceased nenbers, whether such
sureties are nenbers or nonmenbers, and the

soci ety, its nmanaging commttee or any
of ficer, agent or servant of the society; or
(C) e

(d) oo

(e) between a financing bank aut hori sed
under the provisions of sub-section (1) of (1)
(1961)1.L.R 40Pat . 7.
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section 16 and a person who is not a nenber of
a registered society ; such disputes shall be

referred to the Registrar

for any debt or demand due to it from a
menber, non- menber, past nenber or t he
nom nee, heir or legal representative of a
deceased nenber or non-nenber or from sureties
of menbers, past nenbers or deceased nenbers,

cl ai m ng
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whet her such sureties are nenbers or non-
nenbers, shall be a dispute touching the
busi ness of the society within the neaning of
this subsection even in case such debt or
demand s admitted and the only point at issue
i s the ability to pay the manner of
enf orcenent of paynent.

(9) Save as expressly provided in this
section, a decision of the Registrar under
this section, and subject to tile orders of
the Registrar on appeal of review, a decision
given in a dispute transferred or referred
under clause (b) or (c) of sub-section (2),
shall be final."

From the provisions of the Act, set out above, it is
mani fest that the act created a special tribunal, nanely,
the registrar of  Co-operative Societies, to deal wth
certain disputes specified ins. 48(1)(a) to (e). Thi s

special tribunal was created with a view to shortening
[itigation and providing speedy relief to regi stered
soci eties _and their nenmbers in their disputes inter se in
respect of the business of the society. Bef ore t he
amendment s i ntroduced by the Act of 1948 the disputes which
could be, entertained by the Registrar were di sputes anongst
813
nmenbers, past nenbers or their heirs or their sureties, or
between a society and other registered societies (wthout
neaning to exhaust all the categories.) But, before the
amendnments, one who was not a nember of a society or was not
claimng through a menber or a past nenber or a deceased
menber, or was not a surety of a nmenber or a deceased
nmenber, was not subject to the jurisdiction of the Registrar
under s. 48. That is to say, any dispute between a society
or its nenbers, past menbers or deceased nenbers or surities
of such nenbers on the one hand and  non-nenbers on the
other, was not within the purview of the section so that,
the appel |l ant conpany, which is not a registered society, or
a nenber of a registered society, could not have its claim
or a claimagainst it by a registered society, referred to
the Registrar for decision, under this section, ~Such a
di spute by a society or its nenbers agai nst a non-nenber had
to be taken to the ordinary courts for decision.
In our opinion, the contention raised on behalf of the
appellant is «correct. By the anending Act of 1948, the
af oresai d rel evant and i nportant anmendnents Were  introduced
into the Act. The effect of these amendnents is that a
claim by a financing bank agai nst a nonmenber to~ whom the
former may have made an advance in cash or kind wth the
sanction of the Registrar s. 16(1), would be entertainable
by the Registrar, on a reference. But that does not/  nean
that a claimwhich is not of the description referred to in
s. 16(1), read with s. 2(c), by a registered society against
any non-nmenber, who is not an agriculturist, is within the
purview of s. 48(1). read wth the Explanation. The
Expl anation cannot be read as adding a new head to the
categories (a) to (e) under s. 48 (1), of disputes which may
be referred to the Registrar. Oiginally, the Explanation
had been added only to nake it clear that even if a debt or
814
a demand is admtted and the only point at issue is the
ability to pay or the manner of enforcenment of paynent, the
di spute would come within the purview of the main s. 48(1).
The addition of the word non-nenber’; by the anmendi ng Act of
1948, to the first Explanation has not enlarged the scope of
the main s. 48(1) so as to make all kinds of disputes
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bet ween a registered society and a non-nenber cogni zable by
the Registrar. thus excluding the jurisdiction of the
ordi nary courts.

In the instant case, it is nmanifest that the dispute is
bet ween a registered society, the second respondent, and the
appel lant, a non-nmenber, in respect of the claim for
conmi ssion and interest thereon for supply of sugarcane, and
the appellant alleges that it has a counterclaimof a |akh
and fifty thousand rupees for short and irregular supply of
sugarcane ’'against that respondent. These are matters
which, in our view, are wholly beyond the purview of s. 48
of the Act, when it is renenbered that the second respondent
is not a financing bank and that the appellant is not an
agriculturist to whom any advances in cash or kind had been
made or could have been made so as to bring the appellant
within the purview of s.48 (1) e), and consequentially of
Expl anation 1. The decision of the Patna H gh Court to the
contrary is, therefore, not correct.

In the result, the appeal is allowed with costs, and it is
directed " that the Registrar should not entertain t he
reference, and shoul d not adjudi cate upon the dispute, and
not make an award. The mmin contesting parties nmust be |eft
to their renedies in the ordinary courts.

Appeal Al | owed.
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