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ACT:

I ncome-t ax- Conput ation of total income-’1ndividual’, Meaning
of -l ndian Incone-tax Act, 1922 (XI O 1922), as anmended by
the Indian Income-tax (Anendrment) Act, 1937 (IV OF 1937), S.

16(3).

HEADNOTE:

The common question of law for determination’in these two
appeals was whether the word 'individual ins. 16(3) of

the ’'Indian Incone-tax Act, 1922, -as anended by Act, |V of
1937, includes a femal e and whether the incone of mnor sons
from a partnership, to the benefits of which they were
admtted, was liable to be included in conputing the tota
i ncomre of the nother who was a nenber of the partnership
Hel d, (Per Bhagwati and Kapur jj., S. K Das J. ~dissenting)
that the question must be answered in the negative.

The word 'individual’ occurring in s.-16(3) of the Indian
I ncome-tax Act, as anended by Act IV OF 1937, nmeans only a
mal e and does not include a fenale.

Shrimati Chanda Devi v. The Commissioner of |ncone-tax,
(1950) 18 I.T.R 944 and Musta Quima Begum-In re, (1953) 23
. T.R 345, disapproved.

VWere the Legi sl ature uses anbi guous | anguage in enacting a
statute, as it has undoubtedly done in the instant case,
recourse nust necessarily be had, for a clarification of
such anbiguity, to the pre-existing state of the law in
order to see what defect or mischief therein was being
sought to be remedi ed, the remedy that was prescribed by the
statute and the reason for it.

Bengal Imunity Conpany Limted v. The State of Bihar,
(1955) 2 S.C R 603, Thonson v. Lord dannorris, (1900) 1
Ch. D. 718 and Eastnan Photographic Materials Conpany V.
Conptroller General of Patents, Designs and Trade Marks,
(1898) A.C. 571, relied on.

A reference to the Income-Tax Enquiry Report, 1936, and the
St at ement of objects and reasons that led to the passing of
the Indian Incone-tax (Anmendnent) Act |V of 1937 mmkes it
clear beyond doubt that the mschief the Legislature was
seeking to renmedy was one that resulted from a husband
entering into a
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nom nal partnership with his wife or a father admtting his
mnor children to the benefits of a partnership, and the
possibility of a nother doing so was not even thought of.

Per S. K Das J.-There is no anbiguity in s. 16(3) of the
I ndian Income-Tax Act, as anmended by Act IV OF 1937, and,
read in the context of the other provisions of the Act and
construed as a whole, it clearly indicates that the
Legi sl ature used the word 'individual ' in that sub-section
inits ordinary connotation to nean both a nale and a fenale
person.

Even if, on the assunption that there is ambiguity in the
phraseol ogy used in the sub-section, reference is nmade to
the Income-Tax Enquiry Report, 1936, and the Statenent of
objects and reasons of the Anending Act IV of 1937 for the
limted purpose for which it is permssible to do so, they
di scl ose nothing concerning the policy adopted by the
Legislature or the object the, statute was intended to
acconplish that~ makes any other meaning inevitable. The
recomendati ons nmade by the Report were not fully accepted
by the Legislature and it cannot be a reliable guide and the
use of the word ’'parent’ in the Statement clearly shows that
the m schief envisaged was not confined to the father alone.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeals Nos. 322 and 25
of 1955.

Appeal fromthe judgnment and order dated April 13, 1954, of
the Nagpur High Court in M scellaneous CGvil Case No. 71 of
1956 and appeal fromthe judgnment and order dated August 26,
1952, of the Punjab High Court in Civil Reference No. 11 of
1952.

C K. Daphtary, Solicitor-General of I'ndia, G N ' Josh

and R H. Dhebar, for the appellant in C A No. 322 of @ 1955
and respondent in C A No. 25 of 1955.

R J. Kolah, J. B. Dadachanji, (S. N Andley and Raneshwar
Nat h, for the respondent in C.A No. 322 of 1955.

G S. Pathak and M L. Kapur, for the appellant in C A
No. 25 of 1955.

1957. WMay 17. The Judgnent of Bhagwati and J.L. Kapur JJ.
was delivered by Bhagwati J. S.K Das J. delivered a
separate judgment.

BHAGMTI J.-These two appeals wth certificates under
Section 66A (2) of the Indian Income-Tax Act (hereinafter
referred to as the Act) raise a common question of 1aw and
will be governed by this conmon judgrent.

3

The facts leading up to these appeals nay be shortly stated
as under.

Prior to Cctober 18, 1944, one Rai Bahadur Narsi ngdas Daga
(since deceased), his wife Shrimti Sodr adevi (the
assessee), and his three mmjor and three mnor sons
constituted a joint and undivided H ndu famly. There was a
severance of joint status between the erstwhile nmenbers  of
the said joint famly on COctober 18, 1944, and the joint
famly properties were accordingly partitioned. On  such
partition, the business of the Spinning and Waving MIls
and agency shop at Hinganghat fell to the share of the
assessee and her three mgjor and three mnor sons. A
partnership was entered into between the assessee and her
three major sons for the purpose of carrying on the business
of the Spinning and Waving MIls and the agency firm at
H nganghat . The three nminor sons of the assessee were
adm tted to the benefits of the part ner shi p. The
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genui neness of the partnership was not disputed. The only
guestion which arose for the consideration of the Tribuna
was whether the income falling to the share of the three
m nor sons was liable to be included in the total inconme of
the assessee. Gl a construction of s. 16 (3) (a) (ii) of
the Act, the Tribunal held that the inconme falling to the
shares of the three mnor sons of the assessee was liable to
be included in her total incone. The assessee thereupon
applied to the Tribunal for a reference to the H gh Court of
Judi cature at Nagpur of the question of |aw arising out of
its order wunder s. 66 (1) of the Act and the Tribuna
submitted a statenent of <case referring the follow ng
question of law for the determ nation of the Hi gh Court:

" \Whether on a true construction of the provisions of
section 16 (3) (a) (ii) of the Indian Income-tax Act, 1922,
the inconme of the three minor sons of the assessee is |iable
to be included in her total income. "

The High Court~ heard the reference and canme to the
conclusion that it was not the intention of the Legislature
to includein the inconme of the nother, the incone of her
m nor childrenarising fromthe benefits of partnership of a
firmin which the nother is a

4

partner and accordingly answered the referred question in
the negati ve. The “High Court, however, granted the
necessary certificate wunder s. 66A (2) of the Act to the
Comm ssi oner of I|ncome-tax, Madhya Pradesh and Bhopal, and
hence Civil Appeal No. 322 of 1955 before us.

One Ishwardas Sahni who died on Novenber 7, ' 1946, was a
partner in the firmof Messrs. I'shwardas Sahni & Bros. The
firms accounting year ended on March 31, 1947. The said
| shwar das Sahni |eft himsurviving his wi dow Damayanti (the
assessee) and two mnor sons. The assessee becane a partner
in the said firmwhich also adnmitted her two minor sons to
the benefits of the partnership.~ The Incone-tax authorities
i ncl uded the mnor sons’ shares in the reconstituted firnms
profits in conputing the incone of the assessee’ on the
ground that " individual " ins. 16 (3) (a) (ii) of the Act
meant an individual person of either sex. The ~ I ncone-t ax
Appel late Tribunal held that the word "individual " nmust be
taken as referring only to a mal e assessee wherever that
occurred in s. 16 (3) and directed the deletion from the
assessee’'s income of the shares of her mnor sons in the
profits of the firm At the instance of the Conm ssioner of
Income-tax, Delhi, the Tribunal referred to the Hi gh Court
of Punjab at Sima the question of law arising out ~of its
order under s. 66 (1) of the Act together with a statenent
of case. The referred question was: -

" Whether the word " individual " in Section 16(3) (a)  (ii)
of the Income Tax Act, 1922, includes also a fenmale and
whether the shares of the two minor sons of -Shrinati
Damayanti Sahni in the profits of the re-constituted firm of
Messrs. | shwardas Sahni and Brothers should be included in
the income of Shrimati Damayanti Sahni in assessing her
i ncomre, profits and gains. "

The Hi gh Court heard the reference and following the
decision given by the H gh Court of Allahabad in Shrimati
Chanda Devi v. The Conmi ssioner of Inconmetax (1), answered
the referred question in the affirmtive.

(1) [21950] 18 I.T.R 944.

5

The assessee obtained the requisite certificate under s. 66A
(2) of the Act fromthe H gh Court and that is how G vi
Appeal No. 25 of 1955 is before us.

The comrmon question of [aw which we have to determine in
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these appeals is whether the word " individual " in s. 16
(3) (a) (ii) of the Act includes also a fenmale and the
income of the mnor sons derived froma partnership to the
benefits of which they have been admitted is liable to be
included in the income of the nother who is a menber of that
part ner shi p.

Section 16(3) of the Act provides:

" In conputing the total incone of any individual for the
pur pose of assessnment, there shall be included-

(a) so much of the income of a wife or minor child of such
i ndi vidual as arises directly or indirectly:

(i)from the menbership of the wife in a firmof which her
husband is a partner

(ii)from the admi ssion of the mnor to the benefits of the
partnership in a firmof which such individual is a partner
(iii)from assets transferred directly or indirectly to the
wife by t he husband ot herw se t han f or adequat e
consi deration or in-connection with an agreenent to live
apart; |or

(iv)from assets transferred directly or indirectly to the
m nor child,~ not being a narried daughter, by such
i ndi vi dual otherw se than for adequate consideration; and
(b)so nuch of the income of any person or association of
persons as arises from assets transferred otherw se than for
adequat e considerationto the person or association by such
i ndi vidual for the benefit of his wifeor a minor child or
both."

Section 3 of the Act may also be referred to iin this context
and it runs as foll ows:

Section 3. Charge of lncone Tax:

" \Wiere any Central Act enacts that inconme-tax shall be
charged for any year at any rate or rates, tax at that rate
or those rates shall be charged for that year in accordance
with, and subject to the provisions of this Act in | respect
of the total income of the previous year- of every
i ndi vi dual, H ndu undi vi ded

6

fam ly, conpany and local authority, and of every firm and-
ot her association of persons or the partners of the firm or
the menmbers of the association individually."

The sane description of the assessee is also to be found .in
S. 4A, which deals wth residence in t he t axabl e
territories, s. 48 dealing with refund and s. 58 .dealing
with the charge of super-tax.

The word assessee is wi de enough to cover not only an
"individual" but also a Hindu undivided fanmily, conmpany and
local authority and every firmand other association of
persons or the partners of the firmor the nenbers of the
association individually. Wereas the word " individua
is narrower in its connotation being one of the wunits for
the purposes of taxation than the word " assessee ", the
word " individual " has not been defined in the Act and
there is authority for the proposition that the word "
i ndi vidual " does not nean only a human being but is wde
enough to include a group of persons forming a unit. 1t has
been held that the word " individual " includes a Corpora-
tion created by a statute, e.g., a University or a Bar
Council, or the trustees of a baronetcy trust incorporated
by a Baronetcy Act. It would also include a mnor or a
person of unsound mind. |If this is the connotation of the
word " individual " it follows that when s. 16(3) tal ks of
an "individual" it is only in a restricted sense that the
word has been used. The section only talks of " individua
" capable of having a wife or mnor child or both. It
therefore necessarily excludes fromits purview a group of
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persons formng a unit or a corporation created by a statute
and is confined only to hunan beings who in the context
woul d be -conprised within that category.

The Revenue urges before us that the word " individual as
used qua human beings is capable of including within its
connotation a male as well as a female of the species and
having regard to the context in which the word has been used
ins. 16(3), it should be construed as neaning a nale of the
speci es when used in Juxtaposition with " a wife and as
nmeani ng both a nale and a fenmal e when used in juxtaposition
with "mnor child" so that when s. 16(3) tal ks of

7

such individual” in sub-cls. (ii) and (iv) of «cl. (a)
thereof it refers to both a nmale and a fenal e of the species
so as to include withinits conpass not only a father of the
m nor child but al so a nother.

The assessees, on-the other hand, contend that the word
individual,L, " used in s. 16(3) is not used in its generic
sense ‘but is usedin arestricted and narrower sense as
connoting —only ~human being and if it is thus restricted
there is _anple justification for  restricting it stil
further to the nale of the species when regarded in the
context of s. 16(3). ~Sub-clauses (i) to (iv) of cl. (a) are
specific cases where the incone of a wife or a mnor child
of ,such individual" arising directly or indirectly fromthe
several sources therein indicated isto ‘be included in
conputing the total inconme of the "individual" for the
pur pose of assessment and the word could not have been ' Used
in a different sense for the purposes of sub-cls. (i) and
(iii) and sub cls. (ii) and (iv) of cl. (a). The word "
such individual " as used in sub-cl. (a) can only have been
used in one sense and one sense only and if~ that " is the
sense in which it could have been used " such i ndividua
shoul d be one who is capable of having awife or mnor child
or both and that individual can only be a male of the
species and not a female.

The question for our determnation is a very narrow one and
it turns on the construction of 's. 16(3) of the Act. The
Hi gh Court of Mdhya Pradesh plunged headlong into a
di scussion of the reasons which notivated the Legislature
into enacting s. 16 (3) by Act IV of 1937, and took into
consi deration the recomendations made in the Inconme  Tax
Enquiry Report, 1936 and al so the statenent of objects and
reasons for the enactnent of the sane, w thout considering
in the first instance whether there was any anbiguity in the
word individual " as used therein. It is clear that  unless
there is any such anbiguity it would not be open to the
court to depart fromthe normal rule of construction which
is that the intention of the Legislature should be primarily
gat hered fromthe words which are used. It is only when the
words used are anbiguous that they would stand to be
exam ned and

8

construed in the light of surrounding circunmstances —and
constitutional principle and practice (Per Lord Ashbourne in
Nairn v. University of St. Andrews(1). |In the latter event
the follow ng observations of Lord Lindley M R in Thomson
v. Lord dannorris(2) would be apposite:

" In construing any statutory enactnent, regard nust be had
not only to the words used, but to the history of the Act
and the reasons which led to its being passed. You nust
| ook at the m schief which had to be cured as well as at the
cure provided" (See al so the observations of Goddard C. J.
in B. v. Paddington and St. Maryl ebone Rent Tribunal (3).
The position in | aw has been thus enunciated in the judgnent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 23

of Das, Actg. C J. (as he then was) in the Bengal |munity
Conpany Limted v. The State of Bihar (4)

“ It is a sound rule of construction of a statute firmy
established in England as far back as 1584 when Heydon’'s
Case (5) was decided that-

[ for the sure and true interpretation of al
statutes in general (be they penal or benefi ci al
restrictive or enlarging of the common law) four things are
to be di scerned and consi dered:
1st. Wiat was the common | aw before the making of the Act.,
2nd. What was the mschief and defect for which the conmon
| aw di d not provide.
3rd. What renedy the Parlianent hath resol ved and appointed
to cure the disease of the Conmonweal th., and
4th. The true reason of the renedy; and then the office of
all judges is always to make such construction as shal
suppress the mschief,  and advance the renedy, and to
suppress subtle’inventions and evasions for continuance of
the m schief, -and pro privato comodo, and to add force and
life to the cure and renedy, according to the true intent of
t he makers of the Act, pro bono publico. "

(1) (1909) A .C 147.

(2) (1900) 1 Ch. D. 718, 725

(3) (1949) 65 T.L.R 200, 203.

(4) (1955) 2 S.C. R 603, 632.

(5) (1584) 3 Co. Rep. 7a; 76 EER 637,
9

InIn re Mayfair Property Conpany (1) Lindley M R in 1898
found the rule " as necessary now-as it was when Lord Coke
reported Heydon’s case ". In Eastman Phot ographic. Materials
Conpany v. Conptroller General of Patents, Designs and Trade
Marks (2) Earl of Halsbury re-affirmed the rule as foll ows:

" M Lords, it appears to nme that to construe the statute
now in question, it is not only legitimte but' highly
convenient to refer both to the former Act and to the
ascertained evils to which the former Act had given rise

and to the later Act which provided the remedy. These three
things being conmpared, | cannot doubt the conclusion."

The High Court of Punjab based its conclusion primarily on
the wuse of the word "or" between the word "wife" ~and the
words "minor child" ins. 16(3)(a) of the Act and-it was of
opinion that these words were used disjunctively and the
"individual" referred to ins. 16(3) (a) of the Act may have
a wfe and mnor child or may not have a wife but have a "
mnor child ". If the individual assessed to inconme tax is a
femal e that individual will have no wife but she may have a
m nor child and therefore s. 16 (3) (a) of the Act does not
imply that the individual nust necessarily be a male.

The argunent based on the disjunctive user of the word
"wife' and the words "minor child" is capable of /being
summarily disposed of. Even if the words "such individual"
ins. 16 (3)(a) of the Act meant only a nale of the 'species
the word "wife" and the words "mnor child" could only  have
been used wth the word "or"™ in between. A male of the
species nay. not necessarily have both a wife and a mnor

child. He may have a wife but no "mnor child". He may
have a minor child but may have no wife at the relevant
peri od. If therefore provision had to be made for the

i nclusion of the incone of a wife or mnor child or both in
the total income of a male of the species the word "or" was
absolutely necessary to be interposed between the word
"wife" and the words 'minor child". To construe the word
"or" as disjunctive between the word "wi fe" and

(1) L.R (1898) 2 Ch. 28, 35.

(2) (1898) A.C. 571, 576.
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the words "mnor child" does not necessarily lead to the
conclusion that the words "such individual" were wused for
both a male and a fenal e of the species and were necessarily
i nconsistent wth the user of those words for the male of
the species if the context otherwi se |ead to t hat
concl usion. The reasoni ng adopted by the | earned Judges of
the High Court of Punjab therefore does not <clinch the
matter.

We have therefore got to exami ne whether the use of the word

"individual" in s. 16(3) (a) of the Act is in any nanner
anmbi guous. The opening words of s. 16(3) talk of "any
i ndi vidual" whose total income has got to be conputed for

the purpose of assessnment and the words "such individual"
used in section 16(3) (a) have reference only to that
i ndi vi dual . That i ndividual nust be an assessee and it is
in the conputation of his total income for the purpose of
assessnent, that the i ncome of the persons nentioned in cls.
(a) and (b) have got to be included. Sub-clause (a) refers
to two distinct sets of persons bearing a relationship wth
"such individual", the assessee. One is a wife and the
other is a mnor child. ~The case of the wife is dealt wth
in sub-cls. (i) and (iii) and the case of a minor child is
dealt in sub-cls. (i) and (iv). Sub-clauses (i) and (iii)
use the word "her husband" or "the husband" in place of the
words "such individual" with reference to the incone derived
by the wife in the circunstances therein nmentioned, though

it my be observed that the wuser of the words "such
i ndi vidual " woul d not have made the slightest difference to
the position. Subclauses (ii) and (iv) which deal wth a

"mnor child" use the words "such individual™ inrelation to
the mnor child whose inconme under the circunstances therein
nmentioned has to be included in conmputing the total ' incone

of "such individual" for the purpose of assessnent. ' \Wereas
the words used in sub-cls. (i) and (iii) are specific and
refer only to "her husband® and "the husband”" as "such

i ndividual", the words used in sub-cls. (ii) and (iv) |eave
it indefinite as to which is neant by the words / "such
i ndividual" whether a nale and/or a fenale of the species.

If the words used in all these four sub-clauses were to be
11

har moni ously read and the two cases which are nentioned in
sub-cls. (i) and (iii) are not to be read differently from
the cases nentioned in sub-cls. (ii) and (iv) the only way
in which the words "such individual" as used in sub-cls.
(ii) and (iv) could be understood would be to read them as
confined to a male of the species and not including the
femal e. If these words "such individual” as used in  sub-
cls. (ii) and (iv) are thus read restricted to a nale of the
species, all these sub-clauses woul d have reference only to
the male of the species irrespective of the fact “that the
wor ds "her husband" and "the husband" have been used in sub-
cls. (i) and (iii) instead of the words "such individual".
If the words "such individual" had been used in sub-cls. (i)
and (iii) as they have been used in sub-cls. (ii) and (iv)
the position would have been just the sane because in that
event al so we woul d have had to deterni ne whether there was
any justification for reading the words "such individual”
used with reference to sub-cls. (i) and (iii) in any

different sense fromthe sanme words "such individual" as
used in sub-cls. (ii) and (iv). The crux of the question
therefore, is whether the words "such individual" wused in

the opening part of s. 16 (3) (a) are used to nean a nal e of
the species when they are read in juxtaposition wth the
words "a wife" and are used to nean both a male as well as a
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female of the species, as the case nay be, when wused in
juxtaposition with the words "mnor child".

If that was the intention of the Legislature there was
nothing to prevent it fromdividing cl. (a) into tw sub-
cl auses whether they were nunbered (a) and (ai) or (a) and
(b) respectively. The Legislature could as well have
enacted the provisions in the manner foll ow ng:

(a):so nmuch of the income of a wife of such individual as
arises directly or indirectly;

(i)from the nmenbership of the wife in a firmof which her
husband (or such individual) is a partner; or

(ii)from assets transferred directly or indirectly to the
wi fe by the husband (or such individual)

12

ot herwi se than for adequate consideration or in connection
with an agreenent to live apart;

(ai) or (b): so much of the income of a minor child of such
i ndi vidual, as arises directly or indirectly ;

(i)from the admi ssion of the minor to the benefits of the
partnershipin a firmof which such.individual is a partner
or

(ii)from assets transferred directly or indirectly to the
m nor child, not being a married daughter, by such
i ndi vi dual otherw se than for adequate consideration

If these provisions had been enacted in the manner aforesaid
it would have been possible to urge, as ‘has been urged
before wus by the Revenue, that cl. (a) referred only to a
mal e of the species who only could have a wife and cl. (ai)
or (b) referred to a male and/or a fermal e of the species.
The Legislature however chose to adopt a peculiar node of
enactment either for the purpose of econony of words or
structural beauty and ni xed up both these sets of provisions
into the enactnent of cl. (a) of s. 16(3) of the Act as it
stands at present. It rolled in both these sets of ' cases
and used the words "a wife" or "mnor child" of "such
i ndi vidual" raising thus the question of construction which
has got to be determned by us. "Such individual” as is
talked of ins. 16(3) (a) may have a wife, nmay have a ' m nor
child or may have both a wife and a mnor child. ~ Wen "such
i ndi vidual " is thought of in connection with awife, it can
only be a male of the species, but when "such individual" is
t hought of in connection with a minor childit can be both a
male as well as a female of the species, though, of _course,
when "such individual" is thought of in connection with
"both" then again it would have to be a male of the species
and certainly not a female. Such an interpretation would

| ead to the interpretation of the same words "such
i ndividual" as neaning two different things in two different
cont exts. They woul d nean one thing when used in relation
to "a wfe" and would nean another thing when used in

relation to a m nor child". They would be capabl e’ of
bei ng understood in a narrower sense when used in connection
with "a wife" and woul d be capabl e of being

13

understood in a w der sense when used in connection with a
"mnor child". One nay as well question the el egance or the
propriety of such user of the words "such individual" where

the words as the case may be" are necessarily to be
inmported in order to understand the true inport of these
words, when again they are used not in different parts of
the sanme section but at one place only.

If one turns tos. 16 (3) (b) the words used therein are
"transferred............ by "such individual" for t he
benefit of his wife or a minor child or both". There is the
indefinite article "a" used before the words "m nor child".




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 23

If that indefinite article "a" had not been wused, the
expression would have run "for the benefit of his wfe or

m nor child or both" thus |eaving no doubt at all that in
cl. (b) at least the words "such individual" nmeant only a
male of the species. It is urged however that the use of

the indefinite article "a" shows that the words "his wfe"
and "minor child" md "both" have been wused disjunctively
and should be read in the sanme manner as in s. 16(3)(a) of
the Act. The words " his wife " would appropriately go with
a male of the species but the words "a minor child" would
appropriately go wth a male as well as a female of the
speci es, though the word "both" could only be appropriate in
relation to a male of the species and not a fenmale who can
have a mnor child but not both a wife and a minor child.
The sane want of el egance or propriety can be predicated of
this expression al so -and the use of such expressions both in
S. 16 (3)(a) and s.~ 16 (3)(b) raise guesti ons of
construction whether what was nmeant by the Legislature was
only a nale of the species in both these contexts or a male
and/ or flemal e of the species, as the case nay be, applying
one or the other in accordance wth the circunstances
attendant, upon the conputation of the total inconme of " any
i ndi vidual " for the purpose of assessnent.

We are of opinion that the very manner in which all the four
sub-cl auses have been grouped together ins. 16 (3) (a) and
the manner in which the expression "for the benefit of his
wife, a mnor child or both" is usedin s. 16 (3) (b)
renders the words "any individual"

14

or such indi vi dual anbi guous.” There is no knowing wth
certainty as to whether the Legislature nmeant to enact these
provisions with reference only to a male of the  species
using the words "any individual" or " such individual " in
the narrower sense of the termindi cated above or intended
to include wthin the connotation of the words "any
i ndividual”™ or " such individual also a female of the
speci es, wherever appropriate which would of course /'only be
possible in the cases contenplated in sub-cls. (ii) and (iv)

of s. 16 (3)(a) and in one of the three cases
contenplated in s. 16 (3)(b). The Legislature certainly
was guilty of using, an anbiguous termin enacting s. 16
(3) of the Act as it did. In order to resolve this

anmbiguity therefore we nust of necessity have resort to the
state of the | aw before the enactnment of the provisions; the
m schi ef and defect for which the |aw did not provide; the
remedy which the legislature resolved and appointed to cure
the defect and; the true reason of the remedy wthin the
meani ng of the authorities referred to above.

Before the enactrment of s. 16 (3) of the Act by the Indian
I ncome-tax (Anendnment) Act, 1937 (IV of 1937), there was no
provision at all for the inclusion of the incone of a wife
or a mnor child in the computation of the total income of "
any individual " for the purpose of assessment. VWhat ever
may have been the inconme of a wife fromher nenbership.in_ a
firm of which her husband was a partner or from assets
transferred directly or indirectly to her by her husband
otherwi se than for adequate consideration or in connection
with an agreenent to live apart, her incone was not included
in the income of her husband in conmputing the total income
of the husband for the purpose of assessnent. Simlar was
the position in the case of incone derived by a mnor child
from the admssion of the minor to the benefits of
partnership in a firmof which "such individual" was a
partner or fromassets transferred directly or indirectly to
the mnor child, not being a married daughter, by "such
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i ndi vidual" otherwi se than for adequate consideration. The
i ncomre derived by such mnor child could not be added to the
15

income of the father for the purpose of assessnent. The
income derived by the wife or minor child could only be
included in computing his or its total income for the

purposes of assessnent and neither the husband nor the
father could be made liable for income-tax in respect of
such incone, whatever nay be the reason which actuated them
in providing such income for the wife or the mnor child.

The position was pregnant with difficulties for the Revenue.
There were no doubt genuine cases where a wife or the mnor
child as the case may be, was provided with such incone on
bona fide severance of joint status between the erstwhile
nmenbers of a joint and undivided Hindu fanmly and where
after such partition the adult nenber of the fanmily entered
into a bona fide -partnership admtting the mnors to the
benefits of the partnership. There were, on the other hand,
i nnurer abl'e cases where such severance of joint status was
resorted to nmainly with a view to evade a higher incidence
of income tax. There were al so cases where husbands and
fathers provided shares for their w ves and m nor sons and
thus evaded paynment of incone tax in regard to their shares
in the profits of such partnerships. This evil was so
ranpant that the Income Tax Enquiry Report, 1936, recognised
t he same and nmmade the followi ng recommendations for
remedyi ng the situation (vide pp. 19 & 20 of ‘the Report).

CHAPTER | I | - Assessees

Section |-1ndividuals.
(a) Wfe's Incone. Qur attention has been drawn to the
extent to which taxation is avoided by nom nal partnerships
bet ween husband and wife and mnor children. “In sonme parts

of the country, avoidance of taxation by this neans has
attained very serious dinmensions. ~ The obvious renmedy for
this state of affairs so far-as husband and wfe are
concerned is the aggregation for assessment of their
i ncomes, but such a course wouldinvolve aggregation in a
quite different class of cases i.e., where the wife's incone
ari ses from sources unconnected with the husband.........

16

W recomend, therefore, that the incomes of a wife ~“should
be deened to be, for incone tax purposes, the inconme of her
husband, but that where the income of the wife is derived
from her personal exertions and is wunconnected wth any
busi ness of her husband, her income from her persona
exertions wupto a certain limt, say Rs. 500, should not be
so included .

(b) Incone of Mnor Children. There is also a growing and
serious tendency to avoid taxation by the admi ssion-of mnor
children to the benefits of partnership in the father’s
busi ness. Moreover, the admissionis, as a rule, nerely
nom nal , but being supported by entries in the firm s books,
the I ncone-Tax Officer is rarely in a position to prove that
the alleged participation in the benefits of partnership is
unreal . ... ..

We suggest that the incone of a nminor should be deenmed to be
the incone of the father (i) if it arises fromthe benefits
of partnership in a business in which the father is a
partner or (ii) if, being the incone of a mnor other than a
married daughter, it is derived from assets transferred
directly or indirectly to the minor by his or her father or
nmother, (iii) if it is derived fromassets apportioned to
himin the partition of a H ndu Undivi ded Fam |y.
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It may be noted that the recommendations of the Enquiry
Committee even in the cases hereinbefore nentioned went to
the length of including the income of the wife or the minor
child as the case may be in the incone of the husband or the
father in the conputation of his total income for the
purpose of assessment. The mischief which the Enquiry
Report sought to renedy by its recommendati ons was one which
was the result of husbands entering into noninal partner-
ships between themselves and their wves and fathers
admitting their minor children to the benefits of such
part nershi ps. The mschief, if any, resulting from the
nothers admitting their mnor children to the benefits of
partnerships in which they were nenbers was farthest from
the thoughts of the Enquiry Committee and was nowhere sought
to be renedied. Having

17

regard to the circunmstances which prevailed at the time when
the Enquiry Conmittee nade its report, the only mschief
whi ch they sought to renmedy by their recomendati ons was the
one resulting fromthe nal e assessees indulging in such
tactics for the evasion of incone tax by creating nomna

partnershi ps between thenselves and their wives on the one
hand and their m nor children on the other

These recommendati ons were duly considered by the Governnment
and as a result/ thereof Act IV of 1937 was enacted
introducing a. 16(3) in the Act. What was intended to be
done by the Legislature in enacting this anendnent rmay be
gleaned to a certain extent fromthe statenent of objects
and reasons appended to the Bill which eventual l'y becane the
amending Act. Though it is not legitimate to refer to the
st at enent of objects and reasons as an aid to the
construction or for ascertaining the neaning  of any
particular word used in the Act or Statute (See Aswani Kunar
Ghose v. Arabinda Bose (1), nevertheless, this Court in The
State of West Bengal v. Subodh Gopal Bose(2) referred to the
same "for the |limted purpose of ascertaining the conditions
prevailing at the tinme which actuated the sponsor of the
Bill to introduce the sane and the extent and urgency of
evil which he sought to renedy."

The statement of objects and reasons which led to the
passi ng of Act IV of 1937 ran as foll ows:

" Reference is made in sections | and 4 of Chapter [I1]l~ of
the Income Tax Enquiry Report, 1936, to the practice of
avoi ding taxation by neans of noninal partnerships between
husband and wi fe or parent and nminor child or by the nom na

transfer of assets to a wife or minor child (or to an "
Associ ation " consisting of husband and wi fe) when there is
no substantial separation of the interests of the assessee
and the wife or child. These practices are reported to have
becorme very widespread already, with considerable detrinent
to the revenue, and there is little doubt that if they are

not checked there will be progressive deterioration. The
proposals in the Report regarding the aggregation

(1) (1953) s.C.R 1. (2) (1954) s.C.R 587, 628.

3
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of the incones of husband and wife go beyond the inmediate
necessities of the case and to that extent their adoption
would involve the adm ssion of a new principle which the
CGovernment of India do not desire to establish in advance of
the general public discussion of the Report which has been
arranged; and the present Bill has been so drafted as to
deal only with the abuses to which | have referred."

It is clear fromthe above extracts that the evil which was
sought to be renmedied was the one resulting from the
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wi despread practice of husbands entering into nom na

partnerships wth their wives and fathers admtting their
m nor children to the benefits of the partnerships of which
they were nenbers. This evil was sought to be renedied by
the enactment of s. 16(3) in the Act. |If this background of
the enactment of s. 16(3) is borne in mnd, there is no room
for any doubt that howsoever that m schief was sought to be
renedied by the anending Act, the only intention of the
Legi slature in doing so was to include the incone derived by
the wife or a minor child, in the conputation of the tota

income of the mal e assessee, the husband or the father, as
the case may be, for the purpose of assessnent. |If that was
the position, howsoever w de the words "any individual" or
"such individual" as used in s. 16(3) and s. 16(3)(a) may
appear be so as to include within their connotation the male
as well as the fermale of the species taken by the
thensel ves, these words in the context could only have been
meant as restricted to the mal e and not including the fermale
of the species. |If these words are used as referring only
to the mal e of the species the whole of the s. 16(3)(a) can
be read -harmoniously inthe -nmanner above conprehending
within its scope all the four cases specified in sub-cls.

(i) to (iv) thereof and so also s. 16(3)(b). W are

therefore, of opinion that the words" any individual"” and
"such individual" occurring ins. 16(3) and s. 16(3)(a) of
the Act are restricted in their connotation to nean only the
mal e of the species, and do not include the female of the
species, even though by a disjunctive reading of the

expr essi on "the wife" or "a mnor child" of "such
individual”™ in s. 16(3)(a)
19

and the expression "by such individual™ for the benefit of
his wife or a minor child or both" in's. 16(3)(b), it may be
possible in the particular instances of the nothers ' being
connected with the mnor children in the manner suggested by
t he Revenue to include the nothers also wthin t he
connotation of these words. Such inclusion which /involves
different interpretations of the words "any individual" or
"such individual" in the different contexts could never have
been intended by the Legislature and would in any event
i nvol ve the addition of the words "as the case may be" which
addition is not normally permssible in the interpretation
of a statute.

W shall now refer to the decisions of the several High
Courts in India bearing on the construction of s. 16(3) of
the Act. The earliest decision is that of the H gh Court of
Al l ahabad in Shrimati Chanda Devi v. Comm ssionerof |ncome-
tax, U P. (1). That decision enphasised that < the sub-cl
(i) of «cl. (a) of sub-s. (3) of s. 16 made it clear  that
where the husband was a partner the incone of the wife, by
reason of her being a nmenber of the firm was to be conputed
in the incone of the husband, and if the Legislature had
i ntended that the word "individual" in sub-cl. (ii) ‘should
mean only the father and not the nother there was no reason
why they should not have used sinilar |anguage as in sub-cl
(i) and said "from the admi ssion of the mnor to the
benefits of partnership in a firmin which his father is a
partner." Wy the Legislature used a particular expression
and why it did not use any expression which woul d have been
clearer and better expressive of its intention is really
difficult to fathom W may as well wonder why the
Legi sl ature did not use the words "such individual" in sub-
cls. (i) and (iii), of s. 16(3)(a) in place of the words
"her husband" or "the husband" when the intention of the
Legi sl ature would have been equally carried out by the use
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of those words. It nay be that the draftsman considered the
use of the words "her husband" or "the husband" when he used
the same in juxtaposition wth the words "a wfe" as
appropriate or nore elegant and therefore ignored the
obvi ous user of the words "such

(1) [21950] 18 I.T.R 944.

20

i ndividual" which would have been equally appropriate in
that context. It would have been better expressive of the
intention of the Legislature, as we have already divined
above (viz., to use the words "any individual" and "such
individual” in s. 16(3) and 16(3)(a) respectively in the
restricted nmeaning of the nale of the species), to have used
the words "the father" in place of the words "such

i ndividual" in sub-cls. (ii) and (iv) of s. 16(3)(a). It is
however difficult to fathomthe mind of the draftsman when
he used one particul ar expression in preference to the other
and not nuch hel'p can be derived fromthe ratio adopted by
the |learned Judges of the High Court of Allahabad in the
decision ' just referred to. It is also significant to
observe that the | earned Judges considered that the | anguage
of the -section does not create any real difficulty and
therefore did not think it worth their while to refer to the
Income Tax Enquiry Report, 1936, and the passage therefrom
which we have quoted above. Suffice it to say that we do
not concur with the reasoning adopted by the | earned Judges
of the High Court of Allahabad and are of the opinion that
the decision just referred to in sofar as it mnmilitates
agai nst the reasoni ng adopted by us herein is incorrect.

The | ater case of Miusta Quinma Begum In re(l) decided by the
sane H gh Court nerely follows the judgnent ~in . Shrinmati
Chanda Devi’'s case (2) and is subject to the sane criticism
as above.

The decision of the H gh Court ~of Punjab in Shrimati
Damayanti  Sahni v. Conmi ssioner-of Inconetax, Delhi (3) is
the one under appeal before us inCvil Appeal No. 25 of
1955. The | earned Judges there followed the decision of the
Hi gh Court of Allahabad in Shrimati Chanda Devi’'s case (2)
and answered the referred question in the affirmative. It
follows fromwhat we have said above that that decision is
al so incorrect and the referred question ought to-have been
answered by themin the negative.

The latest decision in this context is that of the Hi gh
Court of Madhya Pradesh in comm ssi oner of

(1) [1953] 23 I.T.R 345.

(2) [1950] 18 I.T.R 944.

(3) [21953] 23 1.T.R 41.
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I ncone tax, Madhya Pradesh and Bhopal v. Snt. Sodra Devi (1)
which is the subject-matter of G vil Appeal No. 322 of 1955
before us. The High Court there observed that ‘the word
"individual" as used in s. 16(3) of the Act was anbi guous
and referred to the above quoted passage fromthe -lnquiry
Conmittee’s Report, 1936, as also the statement of objects
and reasons and canme to the conclusion that the word
"individual" was restricted to the male of the species and
it was not the intention of the Legislature to inpose
additional tax on a nother assessee by including in her
income the income of her minor children arising from the
benefits of partnership of a firmin which the nother and
the mnors were partners. W are of opinion that the
deci si on reached by the | earned judges of the Hi gh Court of
Madhya Pradesh in that case was correct and the referred
qguestion was rightly answered by themin the negative.

The result therefore is that Cvil Appeal No. 322 of 1955
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will be dismssed with costs, and Civil Appeal No. 25 of
1955 will be allowed with costs, the referred question being

answered in the negative.

S. K. DAS J.-The substantial question which falls for
decision in these two appeals is if the word "individual" in
sub-s. (3) of s. 16 of the Indian |ncone-tax Act ,
hereinafter referred to as the Act, includes also a fenale,
and therefore the income of the minor sons which arises
directly or indirectly fromtheir admssion to the benefits
of partnership in a firmof which their nother is a nenber

is to be included in conputing the total incone of the
nother w thin the meaning of sub-s. (3), cl. (a), sub-cl
(ii), of s. 16. The question is really one of pure

construction, that is, construction of sub-s. (3) of s. 16
of the Act. Nothing turns upon the facts of the case, and
as the mterial facts have been clearly set out in the

judgrment just read by ny |earned brother Bhagwati J. | do
not think that~ any useful purpose wll be served by
restating them

Therefore, 1 proceed at once to a consideration of sub-s.

(3) of s. 16 of the Act and state at the very
(1) [2955] 27 I.T.R 9.
22

outset that, to nmy great regret, | have cone to a concl usion
different from that of ny |earned brethren. |  shall
presently read the sub-section; but before I do so, it wll
help the exposition which follows if |- explain in a few
words the standpoint fromwhich | have approached the
guestion. Speaking generally, the expression "construction"
includes two things: first, the meaning of the words; and,
secondly, their legal effect or the effect which.is to be
given to themby the courts. As in the case of docunents,
so in the case of statutes al so, they should be construed in
a manner which carries out the intention of the Legislature.
It may be reasonably asked-howis the intention of the
Legislature to be discovered? The answer is that the
intention nust first be gathered fromthe words of the
statute itself. |If the words are unanbi guous or plain, they
will indicate the intention with which the statute was
passed and the object to be attained by it; in other” words,
the intention is best declared by the words thenselves, and
the words of a statute are to be interpreted as bearing
their ordinary, natural neaning unless the context requires
a different nmeaning to be given to them [If, however, the
words are anbi guous, the policy of the legislation and the
scope and object of the statute, where these can be
di scovered, wll show the intention, which may further be
brought to light by applying the various well settled rules
and presunptions of construction. One such ruleis that the
statute nust be read as a whole and the construction nade of
all the parts together. | am enphasising this aspect of the
guestion to guard agai nst any possible suggestion ‘that |
have started wth sone a priori idea of the neaning or
intention behind subs. (3) of s. 16 of the Act and have
tried by construction to work that idea into the words  of

the sub-section. | have been conscious all through of the
war ni ng gi ven by Lord Halsbury, in t he fol l owi ng
observations in Leader v. Duffey (1):

" Al these refinements and nice distinctions of words

appear to me to be inconsistent with the nodern view, which
is | think in accordance with reason and

(i) (1888) 13 App. Cas. 294, 301.

23

comon sense, that, whatever the instrunment, it mnust receive
a construction according to the plain nmeaning of the words
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and sentences therein contained. But | agree that you nust
| ook at the whole instrunment, and, inasnuch as there may be
i naccur acy and inconsistency, you nust, if you can

ascertain what is the neaning of the instrunment taken as a
whole in order to give effect, if it be possible to do so,
to the intention of the framer of it. But it appears to ne
to be arguing in a vicious circle to begin by assuming an
intention apart fromthe | anguage of the instrunent itself,
and having nmade that fallacious assunption to bend the
| anguage in favour of the presunption so nade."

Keeping that warning in mnd, | shall first take the words
of sub-s. (3) of s. 16 and see if they are plain or
unanbi guous. Alternatively, | shall also consider the
proper construction of sub-s. (3) of s. 16 on the assunption
that the word "individual"™ used in the sub-section is

anmbi guous and shoul d therefore be interpreted consistently
with the principles laid down in the [ocus classicus on the
subj ect, nanely, the cel ebrated Heydon's case (1) reported
by Lord Coke and decided by the Barons of the Exchequer in
the sixteenth century.

| shall now read sub-s. (3) of s. 16 of the Act:

" 16. (3) In computing the total income of any individua

for the purpose of assessment, there shall be included-

(a) so much of the income of a wife or mnor child of such
i ndividual as arises directly or indirectly-

(i) fromthe nmenbership of the wife ina firmof which her
husband is a partner;

(ii)from the adnmission of the minor to the benefits of
partnership in a firmof which suchindividual is a partner

(iii)from assets transferred directly or indirectly to the
wife by the husband ot herw se t han f or adequat e
consideration or in connection with an agreenent to live
apart; or

(1) (1584) 3 Co. Rep. 7a,

24

(iv)from assets transferred directly or indirectly to the
m nor child, not being a narried daughter, by such
i ndi vi dual otherw se than for adequate consideration ; and
(b) so nuch of the incone of any person or association of
persons as arises fromasset,,; transferred otherwise than
for adequate consideration to the person or association by
such individual for the benefit of his wwfe or a mnor child
or both." | have already stated that the sub-section nmust be
read as a whole and in the context of the other provisions
of the Act, particularly s. 16 of which it is a part; it is
only then that we shall arrive at its correct  meaning
consistent w th the other provisions of the Act.  The word
"individual" wused in sub-s. (3) of s. 16 occurs in severa
ot her provisions of the Act, e.g., s. 3, s. 4A 's. 48 and s.
55. It is necessary to quote s. 3 in extensor That ~ section
is in these terns:

" \here any Central Act enacts that incone-tax shall be
charged for any year at any rate or rates, tax at that rate
or those rates shall be charged for that year in accordance
with, and subject to the provisions of this Act in respect
of the total incone of the previous year of every
i ndividual, H ndu undivided famly, conmpany and | oca
authority, and of every firm and other association of
persons or the partners of the firmor the nenbers of the
associ ation individually."

It is not disputed before us that the word "individua
occurring in ss. 3, 4A, 48 and 55 neans either a nale or a
female; nor has it been disputed before us that, according
to the ordinary accepted nmeaning of the word, it neans a
single human being as opposed to "society," "famly" etc.,
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and that a single hunan being may be of either sex. Learned
counsel appearing for the assessees in the two appeals have
poi nted out, however, that the word "individual" has not the
sane wi dth of meaning in sub-s. (3) of s. 16 as it has in
the other provisions; for exanple, in s. 3, the word
"individual " has been held to include a Corporation created
by a statute, e.g., a University or a Bar

25

Council or the trustees of a baronetcy trust incorporated by
a Baronetcy Act etc; whereas sub-s. (3) of s. 16 nakes it

quite clear that the word " individual " there does not
include a Corporation created by a statute. This indeed is
correct. But the question before us is whether, in its
context, sub-s. (3) of s. 16 inposes a further restriction
on the word "individual™, confining it to a male individua
only. The critical question before us is whether such a
further restriction isinmposed on the word "individual"

either ~by the express words used in the sub-section or by
necessary inplication from the clauses and sub-clauses
thereof. It is said to be a presunption in construction that
the same words are used in the same neaning in the sane
statute and particularly in the same section or sub-section

The presunption is, however, of the slightest, and there are
many instances where the application of this rule or
presunption is inpossible. The same words may often receive
a different interpretation in different parts of the sane
Act, for words 'used with reference to- one set of
ci rcunst ances "nmay convey an intention quite different from
what the selfsame set of words used wth reference to
anot her set of circunstances would or m ght have " produced.”
(Edi nburgh Street Trammays Co. v. Torbain (1), per Lord
Bl ackburn). The cl assic exanple of the sane word having a
somewhat different nmeaning in the same section is provided
by O fences against the Person Act, 1861, s. 57 of ' which
deals wth bigany and enacts: "Whosoever, being married,

shall marry any other person during the life of the former
husband or wife... ......... Shal |’ be guilty of felony." It
is obvious that the word "marry™ is used in two “different
senses in the sane section. There is another classic

exanple in Art. 31 of our Constitution where the word "Ilaw'
in el. (3) of the said Article has been used in - different
senses. This is referred to in a decisionof this Court in
The State of Bihar v. Mharajadhiraja Sir Kanmeshwar Singh of
Dar bhanga (2).

(1) (1877) 3 App. Cas. 58, 68. (2) 1952 S.C. R~ 889, 908,
909.
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The word "individual" is not defined in the Act, but the
nmeaning of the word in ss. 3, 4A, 48 and 55 is  reasonably
clear. The word "assessee" is defined in cl. (2) of s/ 2 of
the Act, as neaning a person by whom income-tax or “any other
sum of noney (which would include super-tax, penalty or
interest) is payable under the Act. It also includes ‘every
person in respect of whom any proceedi ng under the Act is
taken for the assessnent (a) of his incone, (b) of his loss
or (c) of the amunt of refund due to him Thus the
definition covers two categories: first, persons by whom any
tax, penalty or interest is payable under the Act, whether
any proceedi ng under the Act has been actually taken agai nst
them or not; and secondly, persons agai nst whom any of the
proceedi ngs specified in this clause has been taken, whether
he is or is not liable to pay any tax, penalty or interest.
"A person’, under s. 3(42) of the GCeneral Causes Act,
i ncl udes any conpany or association or. body of individuals,
whet her incorporated or not; and under cl. (9) of the
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section 'a person’ also includes a Hndu undivided famly
and a local authority. Thus, we have six categories of
assessees referred toin s. 3-(a) the individual, (b) the
H ndu wundivided famly, (c) the local authority, (d) the
conpany, (e) the firmand (f) other association of persons.
Read in the context of s. 3 of the Act, the wor d
"individual" neans, in the other sections, one of the six
categories of assessees referred toin s. 3. The sane
category is also referred to in sub-s. (3) of s. 16, subject
only to this restriction that in the context of the sub-
secti on, t he word "individual" does not i ncl ude a
Cor poration etc.

W now turn to the critical question before us-is there a
further restriction in the sub-section confining the word
"individual" to a maleindividual only? M answer is that
there is nothing inthe context of s. 16 or of the sub-
section which confines” the word "individual® to a nale
i ndi vidual, only. Section 16 deals with the conputation of
total inconme-and provides what suns are to be included or
excluded " in determning the total income. The effect of
i ncl udi ng-exenpted incone in the assessee’s total income is
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mainly two-fold: first, the tax payable by the assessee is
determned with reference to the total income and therefore
exenpted i ncome which i's included in the total incone would
affect the rate of tax applicable to the chargeable portion
of the total incone; secondly, in several cases reliefs are
given or calculations nade with reference to the tota

i ncore. Sub-section (3) of s. 16 appears ex facie to be
directed towards preventing an individual’s attenpt to avoid
or reduce the incidence of tax by transferring the assets to
his wife or a minor child or adnitting the wife as a partner
or admitting a mnor child to the benefits of partnership in
a firmin which such individual isa partner. | agree that
the sub-section creates, to some extent, an artificia

l[iability to tax by including the income of Ain the income
of B, and nust therefore be strictly construed; that nerely
neans that the words of the subsection nust be given /'their
strictly natural neaning, and there should be noattenpt at
artificial stretching one way or the other

VWhat then is the proper construction of the subsection ? It
naturally falls into three interconnected parts. The first
part controls both cl. (a) and cl. (b), and states that "in
conputing the total incone of any individual for the purpose
of assessnent, there shall be included so nuch of the incone
etc." as is specified in cls. (a) and (b). The second part
is cl. ('a) itself which starts with an opening sentence
that "so much of the incone of a wife or mnor child of such
individual as arises directly or indirectly" from four
specific cases shall be included in the total inconme of the

i ndividual, and then the cases are enunerated in four sub-
cl auses nunbered (i), (ii), (iii) and (iv). Then, conmes the
third part which deals with cl. (b). | have divided the

sub-section into its three natural parts, but | nust nake it
clear that all the three parts must be construed together as

they are interconnected and interdependent. In the first
part, there is no difficulty whatsoever, in nmy opinion, in
giving the word "individual" its natural neaning, that is,

that the word neans either a nale or a female. The opening
sentence of cl. (a) contains the expression "so nuch of the
i ncome of a
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wife or mnor child of such individual". Does the use of
the word "individual" in the opening sentence of cl. (a)

give rise to any ambiguity or difficulty? 1 do not think
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that it does. It is quite obvious that a fermale individua
cannot have a wife, but she can have a m nor child whereas a
mal e individual can have a wife, nminor child or both. It
has been argued that el. (a) nust be interpreted noscitur a
sociis, and as the expression "a wife or mnor child" is
capabl e of meaning only when used in connection with a male
i ndi vi dual, the whol e sub-section nust be confined to a nale

i ndi vi dual . I amunable to accede to this argunent. The
collocation or association of the words "a wife or nnor
child" in connection with the words "such individual" in the

opening sentence of cl. (a) does not necessarily mean that
the individual contenplated is a male individual only.
agree that the -word "or™ in between the words "wife" and
“m nor child" nust be there, even when the individual talked
of is a male only; in other words, the use of the dis-
junctive word "or" does not necessarily clinch the issue.
But | do not see any real difficulty in reading the opening
sentence of el. (a) distributively so as to nmean a nmle
i ndividuall when the wife is being talked of and either a
mal e or a femal e individual when a minor child is talked of
| do not think that such a construction does any violence to
the words wused; on the contrary, in my opinion, it gives
effect to the plain neaning of the word "individual".
Turning now to the sub-clauses nunbered (i) to (iv), there
can be no doubt fromthe phraseol ogy used that sub-cls. (i)
and (iii) refer only to a male individual, because a female
i ndi vidual cannot. have a wife. It~ is worthy of note,
however-and this is very inmportant -that sub-cls. (ii) and
(iv) make it equally clear that they are not confined to the
mal e i ndividual only in-the manner in which sub-cls. (i) and

(iii) are so confined. —In sub-cls. (i) and (iii) the word
"individual" is not wused, and the words used are "her
husband" and "the husband". |In sub-cls. (ii) and (iv) the
words used are "such individual". ~ Wiy did the Legislature

make this difference in phraseology? If the intention was
to
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confine the entire sub-section to.a male individual /only,
nothing could have been easier than to qualify the word
"individual" by the adjective "male" in the first —part of
the sub-section which controls both clauses (a) and (b);
alternatively, in sub-cls. (ii) and (iv) it-would have -been
easy to use the word "father" instead of "such individual"
It is true that a change of |language is sone, though
possi bly slight, indication of a change of intention. 1 am
unabl e, however, to accept the argunent advanced before us
that the phraseology enployed in sub-cls. (i) and (iii)
different as it is fromthat enmployed in sub-cls. (ii). and
(iv) <can be accounted for on the ground of ‘elegance or
felicity of expression. It seems to me that if the
intention was to confine the word "individual" to- a nale
i ndi vi dual only, elegance and clarity both required that the

word "individual" should be qualified by the adjective
"mal e", and the word "father" should have been used in . sub-
cls. (ii) and (iv). | amaware that a draftsman often uses
different words nerely to avoid repetition. | amalso aware

that it is dangerous to suppose that the Legislature
foresees every possible result that may ensue from the
"unguarded use of a single word, or that the | anguage used
in statutes is so precisely accurate that you can pick

out...... this and that expression and skilfully, piecing
them together, lay a safe foundation for sone renpte
inference." (as per Lord Loreburn, L.C., in Nairn v.
University of St. Andrews and Qthers (1). But what is

noteworthy in the present case is that the difference in
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phraseol ogy between sub-cls. (i) and (iii) on the one side
and sub-cls. (ii) and (iv) on the other, is so striking that
the conclusion appears to me to be reasonably plain; it is
not really a case of the unguarded use of a single word or
picking out an expression here or picking out another
expr essi on there in order to piece out sone renot e
inference. The striking difference in phraseology hits, as
it were, one in the face when one reads the four sub-
cl auses. It seems to nme that the nmeaning, is very clear
In the opening part of el. (a), the word "individual" is
used to nean a male or a female; two of the sub-clauses,
however, are confined

(1) [1909] A C 147, 161
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to the male only and therefore the word "husband" is used in
juxtaposition to the word "wife". |In the other two sub-
cl auses, however, the word "individual " is used in order to
make it clear “that they refer either to a male or to a
femal e individual. I do not see any incongruity or
di sharmony in the enuneration of the four sub-clauses, nor
do | appreciate the argunent urged before us that the word "

individual ", on the construction adopted by ne, has a
different nmeaning in tw of the four sub-clauses of cl. (a).
The word "individual" has and retains the sane meaning,
nanely a nmale or a female, all throughout the subsection

Al that happens is that in two of the subclauses of cl

(a), when the Legislature intends that they should be
confined to a male individual only, the word "husband" is

used to make the intention clear. ~On the sane reasoning,
when the Legislature intends intwo other sub-clauses that
they should apply to either a male or a fenale, the word "
individual " is used to include either of them | am unable
to accept the contention that such aninterpretation offends
agai nst the rule of harnoni ous construction. So far as el

(b) of the sub-section is concerned, the word " individua
is again used and that again relates to a male or a female.
The last part of the clause reads "by such individual for
the benefit of his wife or a minor child or both." Here
again the sentence has to be read distributively-that is,
when the wife is talked of, the individual can only be a
mal e; when a minor child is talked of, the individual can be
a male or a female; when both wife and minor child are
talked of, the individual can again be a nale only. There
was sonme argunment before us with regard to the use of the
indefinite article "a" before the words "mnnor child" and it
was submtted by the | earned Solicitor-General that if the
Legi slature intended to confine cl. (b) to a mal e individua

only, it could have easily dropped the indefinite article
and used the word "his" before the words "minor child".
Personally, | do not attach nuch significance to the use of

the indefinite article "a". It is to be noted that no such
indefinite article is used before the words "mnor child" in
t he opening
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sentence of cl. (a); but | do not see any conpelling reasons

why the natural neaning of the word " individual " should
not be given to it inel. (a) and cl. (b) of the sub-
section. Such nmeaning can be easily given to both the
clauses if they are read distributively, and such reading
does not, in ny opinion, do any violence to the I|anguage
used.

On a plain reading of the sub-section, | have cone to the
conclusion that there really is no anbiguity and the word
"individual" has been wused in the sub-section in its

ordinary accepted connotation, that is, either a male or a
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femal e individual; two of the sub-clauses of cl. (a) are no
doubt confined to a male individual and that has been nade
clear by the wuse of the words " wi fe" and "husband"

i nstead of the words "such individual "

Assum ng, however, that there is some anbiguity in the sub-
section by reason of (1) the use of the phraseology in sub-
cls. (i) and (iii) of cl. (a), and (2) of the opening
sentence of cl. (a) which controls all the four sub-clauses
of that clause, what then is the position ? The four
principles laid down in Heydon's case have been thus
sunmmar i sed:

" That for the sure and true interpretation of all statutes
in general (be they penal or beneficial, restrictive or
enlarging of the comobn |aw) four things are to be di scerned
and considered: (1) what was the comon |aw before the
passing of the Act; (2) what was the mischief and defect for
whi ch the common law did not provide; (3) what remedy the
Parliament. hath resolved and appointed to cure the disease
of the commonweal th; (4) the true reason of the remedy. And
then the office all the Judges is always to nake such
construction as shall suppress the mischief and advance the
renmedy, and to suppress subtle inventions and evasions for
the continuance of the mschief and pro privato conmedo, and
to add force and life to the cure and renmedy according to
the true intent of 'the makers of the Act pro bono publico.™
Let ne now apply these principles in the construction of
sub-s. (3) of S. 16 of the Act,
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The subjection was ‘introducedin 1937, and before the
enact ment of the sub-section, there was no provision for the
inclusion of the income of awfe or a, mnor child in the

conputation of the total income of an individual. The
I ncome Tax Enquiry Report, 1936, referred to the wi despread
evil of the evasion of tax by the severance of the ' joint

status anongst nenbers of ‘@ joint ~and undivided 'H ndu
famly. The Report said
" Qur attention has been drawnto the extent to ‘which
taxation is avoi ded by nomi nal partnerships between husband
and wife and minor children. |In sone parts of the country,
avoi dance of taxation by this nmeans has attained very
serious dinensions. The obvious remedy for this state of
affairs so far as husband and wife are concerned is the
aggregation for assessnment of their incones, but such a
course woul d involve aggregation in a quite different class
of case, i.e., where the wife’'s incone arises from sources
qui te unconnected with the husband
We reconmend, therefore, that the inconmes of a wife should
be deened to be, for Income-tax purposes, the inconme of her
husband, but that where the income of the wife is derived
from her personal exertions and is wunconnected wth any
busi ness of her husband, her income from her < persona
exertions up to a certain limt, say Rs. 500, should not be
soincluded....... ... .. . .. . .. ..
(b))l ncone of mnor children.-There is also a grow ng -and
serious tendency to avoid taxation by the adm ssion of mnor
children to the benefits of partnership in the father’'s
busi ness. Moreover, the admission is, as a rule, nerely
noni nal , but being supported by entries in the firm s books,
the I ncone-tax Officer is rarely in a position to prove that
the alleged participation in the benefits of partnership is
UNFeal .
We suggest that the incone of a minor should be deened to be
the incone of the father (i) if it arises
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fromthe benefits of partnership in a business in which the
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father is a partner or (ii) if, being the inconme of a mnor
other than a narried daughter, it is derived from assets
transferred directly or indirectly to the minor by his or
her father or nother, (iii) if it is derived from assets
apportioned to himin the partition of a H ndu Undivided
Famly."

It is clear, however, that the report is of very little help
in the construction of the sub-section, because t he
Legi sl ature did not accept in full the recommendati ons nade
in the Report. Two of the rules in Heydon's case lay down
(1) that we must find what was the nischief or defect for
which the earlier law did not provide and (2) what renedy
the Parlianent has resolved and appointed to cure the
m schief or defect. |In the case under our consideration

the interpretation which has been put by nme on sub-s. (3) of
s. 16 does not militate against any of the aforesaid rules
of Heydon’s case. ~The interpretation put by me undoubtedly
renedi es the mschief or defect for which the earlier |aw
did not provide. The only serious criticismmde by |earned
counsel . for the assessees against that interpretation |Is
that the renedy not nerely cures the nischief for which the
earlier law did not provide, but it goes a little further
and attacks the evil ‘even when the evil is conmtted by a
femal e individual,  though the Income Tax Enquiry Report
(except in one part) did not in specific terns refer to such
an evil committed by a fenmale individual. I can see nothing
in the rules laid dowmn in" Heydon's case which militates
agai nst the view taken by nme. There is no presunption that,

while remedying an evil, the Legislature may not cast its
net very wide so as to renedy the evil in all its aspects.
Let ne again refer to sub-cls. (i) and (ii) of cl. (a) of

sub-s. (3) of s. 16 of the Act. Those two sub-clauses are
absolute and wunqualified in ternms and not subject to any
exception. |If the wife owns and nmanages a business and she
takes her husband into partnership with her in the business,
the result of the partnership would be that the wfe's
income fromthe business would be no | onger taxable in her
hands but woul d be included in the total income of her

5
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husband under the sub-section, even though the husband nay
be a dormant partner. This clearly shows that the
Legi sl ature was not confining itself to the recommendations
nmade in the Inconme Tax Enquiry Report. VWat is to be
included in the total incone of an individual under cl. (a)

is the income of a wife or mnor child arising directly or
indirectly "fromthe nmenbership of the wife" in the firm or
"from the admission of the mnor to the benefits of
partnership” in the firmof which the individual is a
partner. The clause covers the share of the profits of the
firm received by the wife in her capacity- as a partner or
by the minor child in his or her capacity as one admitted to
the benefits of partnership. But the income received from
the firm by the wife or the minor child wunder any other
contract wth the firmor in any other capacity, does not
fall within the clause and is not included in the husband s
or parent’s total incone.

Fromwhat is stated above, it is clear that the Legislature
did not confine itself strictly or solely to t he
recommendati ons made by the Income Tax Enquiry Conmittee but
provided for all such aspects of the evil or mschief as it
thought fit to renmedy by the Indian Incone-tax (Amendnent)
Act, 1937 (Act IV of 1937). In these circunstances, | do
not think that the recomrendati ons nade by the |ncone-tax
Enquiry Conmittee can be relied upon to restrict the meaning
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of the word "individual" used in sub-s. (3) of s. 16 of the

Act. , As to the Statement of (bjects and Reasons which |ed
to the passing of Act IV of 1-937 and which has been set out
in the judgnent of the H gh Court of Madhya Pradesh, | do

not think that the Statement can be referred to as an aid to
construction for ascertaining the neaning of the word
"individual" wused in the sub-section. Even if it s
referred to "for the |limted purpose of ascertaining the
conditions prevailing at the tine which actuated the sponsor
of the Bill to introduce the same and the extent and urgency
of the evil which he sought to renedy", the use of the word
"Parent" in the Statement of Objects and Reasons shows that
the evil was not confined to the male individual only, and
the sponsor of the Bill was aware of
35

it. The Statenment reads: "Sec. 16(3) was thus designed to
bring within the anbit of taxation incones of wves and
m nor children "as income of ‘husband or parent, which
ot herwise’ would escape the whole burden of taxation." |
enphasi se the use of the word "parent" which would show t hat
the evil contempl ated was an evil which was not confined to
the "father" only but included the nother as well.
My conclusion therefore is that there is nothing in the
policy of the legislation and the scope and object of the
statute which conpels one to cut down the natural neani ng of
the word "individual" used in sub-s. (3) of s. 16 of the Act
so as to confine it to a nale individual al one.
I now turn to such authorities as have been cited before us.
There has been a difference of opinion in the H gh Courts
with regard to the interpretation of sub-s. (3) of s. 16 of
the Act. In Shrimati Chanda Devi v. Conmissioner of |ncone-
tax (1), the Allahabad H gh Court has taken the view that
the minor’s income which arises directly or indirectly from
the admission of the mnor to the benefits of partnership in
a firmof which the, nother is a partner, can be included in
the nmot her’ s assessabl e income under s. 16(3)(a)(ii) of the
Act. The All ahabad Hi gh Court proceeded on the footing that
the |language of the sub-section. did not create ‘any rea
difficulty and it was not open to it to take the help of the
I ncome-tax Enquiry Report. | have considered this case from
both the points of view, and have arrived at the sane
concl usion at which the Al ahabad H gh Court arrived. It is
not necessary to nention the other reasons given by the
Al | ahabad Hi gh Court, because they have already been stated
by me in an earlier part of this judgnment. -~ This decision of
the Allahabad High Court was followed by the Punjab High
Court in Comm ssioner of Income-tax, Delhi v Shrimti
Damayanti  Sahni (2), which has given rise to one of the two
appeal s before us. The Punjab H gh Court gave no additiona
reason except to state that in cl. (a) of sub-s. (3) of s.
16, the word "wife" and the
(1) (1950) 10 I.T.R 944.

(2) (1953) 23 I.T.R 41.
36
words "mnor child" were used disjunctively. | have already
stated that the use of the disjunctive "or" is not decisive;
but there is no real difficulty in reading clauses (a) and
(b) distributively. The Madhya Pradesh Hi gh Court took a
different view in Sahodradevi N. Daga v. Conmi ssioner of
Income-tax (1), which has given rise to the other appea

before us. In ny view, the |earned Judges in that case did
not attach sufficient inportance to sub-cls. (ii) and (iv)
of «cl. (a). If I my say so with great respect, they

confined their attention primarily to sub-cls. (i) and (iii)
of el. (a) and to cl. (b), and fromthose provisions they
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inferred that the intention was to confine the word
"individual" to a male individual. | venture to think that
all the three parts of the sub-section, including the four
sub-clauses of cl. (a), nust be read together in order to
understand the true neaning and effect of the sub-section

The |earned Judges further seemed to think that the use of
the words "such individual" in sub-cl. (ii) of el. (a) was
due to inadvertence. | amunable to agree. | have already
poi nted out that the phraseology in sub-cls. (i) and (iii)
of cl. (a) is so strikingly different fromthe phraseol ogy
used in sub-cls. (ii) and (iv) that only one and one
reasonabl e conclusion can be drawn, nanely, that the word
"individual" has been used in its accepted connotation, and
when the Legislature wanted to confine the operation of a
sub-clause to the male individual only, it used the word
"wi fe" and "husband"; where, however, the Legislature wanted
to refer to either a male or a female, it wused the word

"individual" which, in its ordinary connotation, means
either 'a male or a fenale.
For the reasons given above, 1 agree with the view expressed

by the “Alahabad and the Punjab Hi'gh Courts and do not
accept the interpretation given by the Madhya Pradesh Hi gh
Court. In ny opinion, the question should be answered in
the way the Al ahabad and the Punjab High Courts answered
it; therefore, Civil ~ Appeal No. 322 of 1955 should be
allowed with costs and Civil Appeal No. 25 of 1955 shoul d be
di sm ssed with costs.

(1) (1955) 27 I.T.R 9.
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By COURT: In accordance with the Judgment of the nmajority
Cvil Appeal No. 322 of 1955 is dismssed with costs and
Cvil Appeal No. 25 of 1955 is allowed wth costs, the
referred question being answered in the negative.




