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The appellant « herein is one of  the four daughters of
Madamanchi Vel ugondai ah who had- no son. He died in 1946
| eaving his wi dow Punnanmma and three daughters as his el dest
daughter had predeceased him |eaving one daught er.
Vel ugondai ah had |eft several properties sone of which were
dealt with by Punnanma by execution of settlenent ' deeds.
Di spute arose between the parties resulting in three suits
OS. Nos. 186/71 and 52.75 o0on the file of the subordinate
Judge, Ongol e. The appellant was the first defendant in QS
186 and 187/71 and plaintiff (in OS. No. 52/75. The
respondent who was the son of ‘the second daughter of
Vel ugondai ah was the second plaintiff in the tw suits of
1971 and the only defendant in the suit of 1975. Punnanma
who was the first plaintiff in the tw suits of 1971 died
during the pendency thereof and the respondent was recorded
as her legal representative.

2. Though several issues were raised in the suits, we are
concerned only with one of them which was the pivotal issue.
According to the appellant Velugondai ah executed a will on
2.7.45 bequeathing his properties in a particular manner
The genui neness of the will was chall enged by the respondent
and Punnamma. The Subordinate Judge held that the will was
proved by the appellant to be true and valid. On that
footing the suits were disposed of by grant of appropriate
reliefs. On appeals, the District Judge, Ongole concurred
with the Subordinate Judge and disnissed the sane. The
matter was taken in second appeals to the Hi gh Court  of
Andhra Pradesh.

3. At this stage, it is better to advert to the follow ng
undi sputed facts. The will purports to have been attested by
five persons. Two of themhad signed. The other three had
not affixed their thunp inpressions or made any mark. They
have been described as ‘Nishanis’. It is also witten in the
will as against their nanes "LTlI mark of " though there
is no thunb inpression or mark actually. Qut of the two
attestors who had signed, one was dead and the other was not
exam ned though admittedly alive. One of the three persons
descri bed as "N shanis", nanely, Kondaiah son of Madhumanch
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Nar ayya was exam ned as DW2. Admittedly he had not affixed
his thunb i npression or made any mark on the will. Wile the
Subordi nate Judge and the District Judge treated himas an
attesting witness and believing himheld the will to be
proved, the High Court held that he was not an attestor in
the eye of law and his evidence could not prove the will. It

is also worthwhile extracting the followi ng passage in the

j udgrment of the Hi gh Court:
"...It is no dout true that both
the Courts have accept ed t he
evidence of DW2 who said that he
attested the will. Beyond that DW?2
does not say anything. He does not
nention the person, who has witten
his name. He stated in the cross-
exam nation that nobody asked him
to put his thumb inpressi.on and he
was asked by one Kar anam
Venkat appai ah to touch the pen. He
does not even say who wote his
nane. Karanam Venkatappai ah is not

even the scri be.” There is no
evidence that hi's name was witten
at his i nst ance or under his

direction or /in his presence. The

observation of /t he Courts bel ow

that his name was witten by the

scribe at his instance is an error

apparent on the face of t he

record.."
On the aforesaid reasoning, the Hgh Court held that the
will was not proved as required by law and allowed the
second appeals, setting aside the judgnents and decrees
passed by the Courts bel ow
4. Aggri eved thereby, the appellant- has approached this
Court. The only contention urged by the appellant’s |earned
counsel is that DW 2 is an attesting witness in as mich as

the scribe had on his directions witten "L.T.l. of Kondai ah
son of Madhumanchi Narayya". According to her, DW 2 had
thereby *signed” in the will as an attestor. She has placed

reliance on the definition of the word ‘signed in Stroud s
Judicial Dictionary and drawn our attention to the decisions
of some High Courts.

5. Thus the question of |aw which arises for consideration
is whether a person who has not hinself signed or nade any
mark on a will <can be said to be an attesting witness if

anot her person on his authority or direction signs or makes
a mrk or wites his nane on his behal f. Before exani ning
the relevant provisions of |Iaw and the decisions of the H gh
Courts, we would Iike to place on record that we have
perused the deposition of DW2 and we are entirely in
agreenment with the observations of the H gh Court contained
in the passage extracted earlier. The Hi gh Court has stopped
short of giving a factual finding that DW2 was not present
at the time of the execution of the will. Probably the Hi gh
Court hesitated to do so as it was dealing with the natter
inits second appellate stage. Hence the Hi gh Court was and
we are now obliged to consider and decide the question of
I aw.

6. Section 68 of the Indian Evidence Act enjoins the
calling of at |least one attesting witness for the purpose of
proving execution of a wll. Section 63 of the Indian
Succession Act which prescribes how an unprivileged will is
to be executed reads as follows:

63. Executi on of unprivil eged
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wills. - Every testator, not being
a soldier enmployed in an expedition
or engaged in actual warfare, (or
an airman so enpl oyed or engaged,)
or a mariner at sea, shall execute
his will according to the follow ng
rul es:

(a) The testator shall sign or
shall affix his mark to the wll,
or it shall be signed by sone other
person in his presence and by his
direction.

(b) The signature or nark of
the testator, or the signature of
the person signing for  him shal
be so placed that it shall appear
that intended thereby to gi ve
effect to the witing as a wll.

(c) The will shall be attested
by two~ or nobre w tnesses, each of
whom has —seen the testator sign or
affix his mark to to the wll or
has seen some ot her person sign the
will, in the presence and by the
direction of /the presence and by
the direction of the testator, or
has received from testator a
personal acknow edgnent of hi s
signature or mark, or of~ the
signature of such ot her person; and

each of the witnesses shall sign
the will in the presence of
testator, but it shall not be

necessary that nor e t han one

witness be present at the same

time, and no particular. form of

attestation shall be necessary.
7. The Section nakes a vital distinction between the
testator and the attestors in the matter of signing the will.
The testator nmay sign or affix his mark hinself or direct
some other person to sign in his presence. The reason for
such a provision is quite obvious. Mny a tinme, people who
are desirious of making testamentary dispositions may be
physically incapacitated fromsigning their names or affixing

their marks on account of illness or other causes. Such
persons shoul d not be deprived of an opportunity of making a
will. Such persons can instead of signing or affixing their

mar ks thensel ves can direct some other person to sign in
their presence. But in the case of attestors such an enabling
provision is absent. The section expressly states that each
of the wtness shall signthe wll in the presence of the
testator. The privilege or power of delegation, if we may say
so, is not available to the attesting w tnesses under the
section. When the sanme section nakes a distinction expressly
between a testator and an attestor it is not possible to
accept the contention that an attestor can also direct sone
other person to sign or make a mark of his behalf. If a
witness to the execution of the will chooses to do so, he is
not an attesting witness as there is no attestation by him as
contenmpl ated by Section 63(c) of the Indian Succession Act.

Consequently, he wll not be an attesting witness for the
pur pose of Section 68 of the Indian Evidence Act.
8. According to |earned counsel for appellant the word

‘sign’ occurring in the last part of Section 63(c) would nean
"sign his name or affix his mark hinself or get it signed by
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sone

other person in his presence any by his direction.” In

support of this argument, reliance is placed on Stroud's
Judicial Dictionary. At Pages 2431 and 2432 Vol. 5 of Fifth

Den. ,

9

the word "signed" is defined as foll ows:
Si gned; Signature. (1) Speaking
generally, a signature is the
witing, or otherwise affixing, a
person’s nane, or a mark to
represent his name, by hinself or
by hi s authority (R V. Kent
Justices LLR 8 QB. 305) with the
intention of aut henti cati ng a
docunent as being that of, or as
bi nding on, the person whose nane
or mark is so witten or affixed.
In Mrton V. Copeland (16 C. B
535), Maule J., said, "Signature
does not, necessarily, nmean writing
a person’s Christian and ~ surnane,
but ‘any mark which identifies it as
the act —of the party." but ~the
reporter adds in a note, "provided
it be proved or adnmtted to be
genui ne, and be the accustoned node
of signature of the party." Wthout
nore, “"to sing" is not the sane as
"to subscribe."

(2) The 'minute requisite of a
signature will « very according to
the nature of the docunents to
which it is affixed, e.g.

(a) Deeds;
(b) WIIs"
(c) Contracts;
(d) Bills of exchange and
prom ssory notes;
(e) Solicitors’ bills;
(f) Electioneering paper
(g) Judge’s orders and | ega
pr oceedi ngs;
(h) Ofice copies
and "in every case where a statute
requires a particular docunent to
be signed by a particular person
it must be a pure question on the
construction of the statute whether
the signature by an agent is
sufficient: (per Bowen L.J., Re
Wiitley 32 Ch. D. 337).
We are unable to accept the argunent. When there/is an

express statutory provision in this regard, the definition
contained in the Judicial Dictionary cannot be invoked by
the appel | ant.

10.

In sone case decided before the advent of the Genera

Cl auses Act, 1897 sone High Courts took the view that it was
necessary for the wvalidity of a wll that the actua
signature, as distinguished from a nere mark, of at |east
two attesting w tnesses should appear on the face of the

will.

See D. Fernandez versus R Alves |ILR 3 Bonbay, 382 and

Ni tye CGopal Sircar versus Nagendra Nath Mtter Mzundar |LR
11 Calcutta, 429. The General Causes Act which came into
force in 1898 contained a definition of the word ‘sign’ in

Sect i

on 3 (56) thereof as follows: "sign', wth its

grammatical variations and cognate expressions, shall, with
reference to a person who is unable to wite his nane,
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include "mark" wth its grammatical variations anc cognate
expressions;". But even thereafter, in a case which arose

under a Transfer of Property Act, a single Judge of the
Madras High Court held in Venkataramayya and others versus
Nagamma, A 1.R 1932 Madras 272 that a mark by an attesting
wi tness al though valid at the date of execution of a deed of
gift made in 1912 should be held to b e inoperative in view
of the law as anended on the point by Act 27 of 1926 which
was expressly made retrospective in effect. The |[earned
Judge referred to the definition of the word ‘attested’ in
Section 3 of the Transfer of Property Act and held that in
as nuch as the wtnesses were required to sign the
instrunment it was not sufficient if they nmade their mark or
affixed their thunmb inpression. It has to be pointed out
that the definition of the wrd ‘attested” contained in
Section 3 of the Transfer of Property Act is alnmost a
verbati mreproduction of sub-section (c) of Section 63 of
the I ndian Succession Act. However the judgnent of the
| earned single Judge referred to above was reversed on
appeal by —a Division Bench in Nagama versus Venkat aranmayya
and others A l.R 1935 Madras 178(2). The Bench held that
the the definition of “sign” in General C auses Act would
apply and therefore the word ‘sign’ in Section 3 of the
Transfer of Property Act included also a mark by the
attestor.

11. A single Judge of the Calcutta H gh Court held in
Raj ani Mandal versus Digindra Mhan Biswas A |l.R 1932
Calcutta 440 that in Bengal there was a customary practice

among illiterate persons to sign docunents by touching the
pen and authorising another person to sign by witing their
nane for them in their —presence, and therefore an

endorsenent of payment of interest made by the scribe and
also signed by him on behalf of the debtor who was
illiterate and made no mark beneath the endorsenent,
amounted to acknow edgenent of ~paynent of interest by the
debtor within the meaning of Section 20 of the Limtation
Act (1908). It is not necessary.in this case to consider the
correctness of that judgnent.

12. A Full Bench of the Allahabad Hi gh Court ~ upheld the
validity of ‘attestation’ of a will when it found that the
attesting witnesses had affixed their marks. The Full Bench
agreed with the view expressed by the Division Bench of the
Madras Hi gh Court in Nagama versus Venkatranmayya and ot hers
AR 1935 Madras 178 (2) referred to earlier.

13. The Bombay High Court took a sinmilar view in~ Annu
Bhuj anga Chigare versus Rama Bhujanga Chigare A IR 1937
Bonbay 389 and held that a will was validly attested if an
illiterate attesting witness made a thunb inpression on it.
14. CQur attention has been drawn to two judgrments of  Patna
Hi gh Court which arose wunder the Transfer of Property Act.
In Dahu and another versus Jamadar Rai and others A l.R
1951 Patna 368, the court held that when one of ‘the two
attesting witnesses to a nortgage signs for hinself and al so
on behalf of the other at his instance and in his presence
the signature would ba good signature, though no nark is
affi xed by the other witness and the nortgage, therefore, is
valid as duly attested. The Division Bench referred to the
judgrment of the Bombay Hi gh Court in D. Fernandez versus R
Alves |.L.R 3 Bonbay 382 and the Calcutta Hi gh Court in
Nitye CGopal Sircar versus Nagendra Nath Mtter Myzundar
I.L.R 11 Calcutta 429 and observed, "obviously other
consideration arise wth regard tot he Transfer of Property
Act." Though the language in Section 3 of the Transfer of
Property Act in the definition of ‘attested’ is the sane as
| anguage in Section 63 (c) of the Indian Succession Act, it
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m ght be possible to nmake a distinction between testanentary
and non-testanmentary instrunents. It mght also be possible
to contend that Section 63 of the Indian Succession Act
deals with both ‘execution’ and ‘attestation’ of a will and
it should be interpreted in a particular manner whereas
Section 3 of the Transfer of Property Act defines only the
expression ‘attested’ and it does not deal with execution as
such. In our opinion, it is not necessary for us to consider
whether a distinction can be maintained between cases
ari sing under the Transfer of Property Act and cases arising
under the Indian Succession Act. The ruling in the aforesaid
case has no application in the present matter in as much as
the Division Bench has expressly opined that other
considerations arise wth regard to Transfer of Property
Act .

15. The other decision of the Patna Hgh Court is in
Bi shwanat h Raut and others versus Babu Ram Ratan Si ngh And
others A I..R 1957 Patna 485. That case related to a deed of
gift. The Division Bench held that a docunent can b e
attested by illiterate person by a signature affixed by the
scri be. Though the Division Bench referred to the earlier
cases, it failed to take note of the principle thereof. The
Bench referred to the Full Bench decision of the Allahabad
Hi gh Court in M koo Lal and anot her versus Sant oo, Objector
and others A l.R 1936 Allahabad 576 and erroneously
purported to follow/it. The Division Bench over |ooked that
the Al'l ahabad Full' Bench dealt with the case of a will under
the provisions of the |Indian Succession Act and had only
ruled that the affixing of a mark by the ‘attestor’ would be
sufficient for the purpose of wvalid attestation. The
Di vi sion Bench did not also correctly understand the
decisions in D. Fernandez versus R Alves |I.L.R Il Bonbay
382 and Nitye Gopal Sircar versus Nagendra Nath Mtter
Mozunmdar |.L.R 11 Calcutta 429.

16. A single Judge of the Patna Hi gh Court had occasion to
consider a case under the Indian Succession Act in Kawal deo
Singh and another versus Hari Prasad Singh and another 1962
BLJR 939. The |learned Judge hel'd that it is not necessary
that an attesting witness must either sign hinmself or put a
thunmb mark on the docunment and if a third person has signed
on his behalf, the attestation is valid. The | earned Judge
has not referred to any prior ruling or —discussed the
guestion in any manner. He has not even adverted to the
| anguage of Section 63(c) of the Indian Succession Act. He
has proceeded as if the proposition is axiomtic. W have no
hesitation to hold that the said judgnent is erroneous and
not good | aw.

17. Though there is no direct decision of this court on the
above question, the ruling of the Constitution Bench in
Conmi ssioner of Agriculture Incone Tax Act, Wst Benga
versus Keshab Chandra Mandal A 1.R 1950 S.C. 265 wll
govern the situation. The question before the court was
whet her the declaration in the form of return submtted
under Bengal Agricultural Income-tax Act which was not
signed by the assessee hinself who was an illiterate but
signed by his son should be treated as properly signed and a
valid return. The High Court answered the question in the
affirmative. That was challenged by the Conmi ssioner of
Agricultural Income-tax in this Court. It was found that
there was no physical contact between the assessee and the
signature appearing on the return. This court answered the
guestion in the negative and reversed the judgnent of the
H gh Court by holding that if on a construction of a statute
signature by an agent is not found permissible then the
witing of the name of the principal by the agent however
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clearly he nay have been authorised by the principal cannot
possi bl e be regarded as the signature of the principal for
the purposes of that statute. The court rejected an argunent
of hardship or inconvenience and observed that hardship or
i nconveni ence cannot alter the neaning of the [|anguage
enpl oyed by the |egislature when such neaning is clear on
the face of the statute or the rules. It is advantageous to
guote the foll owi ng passage which is instructive:
"It is quite true that when
signature by an agent is
perm ssible, the witing of the
nane of the principal by the agent
is regarded as the signature of the
principal himself. But this result
only follows when it is permssible
for the agent to sign the name of
the principal. It on a construction
of "a statute signature by an agent
is not found permssible then the
witing of t he nane of t he
principal- by the _agent ~ however
clearly he nmay have been-aut hori sed
by the principal cannot possibly be
regarded as the signature of the
principal for/ the purposes of that

statute. If a statute requires
personal signature of a person,
whi ch i ncl udes a mar K, the

signature or the mark mrust be that

of the man hinmself. There nust be

physi cal cont act bet ween t hat

person and the signature or the

mark put on the docunent."
18. Wth great respect, we adopt the ~aforesaid reasoning
and hold that for the purpose of valid attestation under
Section 63 of the Indian Succession Act it is absolutely
necessary that the attesting w tness should either sign or
affix his thunb inpression or mark hinself as the Section
does not pernmit an attesting wtness to delegate that
function to another. It follows that in the present case DW
2 is not an attesting witness and in the absence of the
evi dence of any other attesting wi tness the decision of the
Hi gh Court that the will propounded by the appellant has not
been proved is unassailable. Hence the appeals fail and are
di smissed. As the parties are closely related, we _direct
themto bear their respective costs.




