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Leave granted.

These appeal s are directed agai nst the judgnment passed
by | earned Single Judge of Punjab and Haryana Hi gh Court
al l owi ng the Second Appeal filed by the defendant and
rejecting the application for revi ew.

The plaintiff has filed the present appeal s agai nst the
af oresai d orders.

Though several points were urged in support of the
appeal s, main ground was that the Second appeal was all owed
wi t hout fornulating a question of |aw.

In view of Section 100 of the Code of Civil Procedure,

1908 (in short the 'Code’) the nenorandum of appeal shal
precisely state substantial question or questions of law

i nvol ved in the appeal as required under sub-section (3) of
Section 100. Were the High Court is satisfied that in any case
any substantial question of lawis involved it shall formulate
that question under sub-section (4) and the second appeal has
to be heard on the question so fornulated as stated in sub-
section (5) of Section 100.

Section 100 of the Code deals with "Second Appeal ". The
provi sion reads as follows:

"Section 100- (1) Save as ot herw se
expressly provided in the body of this Code or
by any other law for the time being in force, an
appeal shall lie to the H gh Court from every
decree passed in appeal by any Court
subordinate to the H gh Court, if the Hi gh
Court is satisfied that the case involves a
substantial question of |aw

(2) An appeal may lie under this section from
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an appel |l ate decree passed ex parte.

(3) In an appeal under this Section, the
menor andum of appeal shall precisely state

the substantial question of |law involved in the
appeal

(4) Where the High Court is satisfied that a
substantial question of law is involved in any
case, it shall formul ate that question.

(5) The appeal shall ‘be heard on the question
so fornmul ated and the respondent shall, at the
hearing of the appeal, be allowed to argue that
the case does not involve such question

Provided that nothingin this sub-section

shal | be deemed to take away or  abridge the
power of the Court to hear, for reasons to be
recorded, the appeal on any other substantia
question of law, not formulated by it, if it is
satisfied that the case involves such question."

A perusal of the inpugned judgnment passed by the High
Court does not show that any substantial question of |aw has
been fornul ated or ‘that the second appeal was heard on the
guestion, if any, so formul ated. That being so, the judgnent
cannot be mai ntai ned.

In Ishwar Dass Jain v. Sohan Lal (2000 (1) SCC 434) this
Court in para 10, has stated thus:

"10. Now under Section 100 CPC, after
the 1976 Amendnent, it is essential for the
Hi gh Court to formulate a substantial question
of lawand it is not permissible to reverse the
judgrment of the first appellate Court without
doi ng so."

Yet again in Roop Singh v. Ram Singh (2000 (3) SCC 708)
this Court has expressed that the jurisdiction of a H gh Court
is confined to appeal s involving substantial question of |aw.
Para 7 of the said judgnent reads:

"7. It is to be reiterated that under
section 100 CPC jurisdiction of the H gh Court
to entertain a second appeal is confined only to
such appeal s whi ch involve a substantia
qguestion of |law and it does not confer any
jurisdiction on the High Court to interfere with
pure questions of fact while exercising its
jurisdiction under section 100 CPC. That
apart, at the tinme of disposing of the matter
the High Court did not even notice the
guestion of law forrmulated by it at the tinme of
adm ssion of the second appeal as there is no
reference of it in the inmpugned judgnent.
Further, the fact findings courts after
appreci ating the evidence held that the
def endant entered into the possession of the
premi ses as a batai, that is to say, as a tenant
and hi s possession was perm ssive and there
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was no pleading or proof as to when it becane
adverse and hostile. These findings recorded

by the two courts bel ow were based on proper
appreci ation of evidence and the nmaterial on
record and there was no perversity, illegality or
irregularity in those findings. If the defendant
got the possession of suit land as a | essee or
under a batai agreenment then fromthe

perm ssive possession it is for himto establish
by cogent and convincing evi dence to show
hostil e ani mus and possession adverse to the
know edge of the real owner. Mere possession

for a long tine does not result in converting
perm ssi ve possession into adverse possession
(Thakur Ki shan Singh v. Arvind Kurmar (1994

(6) SCC 591). Hence the Hi gh Court ought not

to have interfered with the findings of fact
recorded by both the courts bel ow. "

The position has been reiterated in Kanahaiyal al and
Os. v. Anupkumar and Ors. (2003 (1) SCC 430) and Ram
Sakhi Devi (Smt.) v. Chhatra Devi and Qthers (2005 (6) SCC
181).

The matter is remtted to the Hgh Court, which shal
formul ate substantial questions of law, if any, and then dea
with the matter. Needless to say if there is/are question(s) of
| aw, the appeal has to be dism ssed. W express no opinion in
that regard

Appeal s are all owed wi thout any orders as to costs.




