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ACT:

Evi dence-Burden of Proof in crimnal case-Prosecution rmust
establish ingredients of offence before burden shifts ti
accused- Accused’s /burden discharged if ‘reasonable doubt
creat ed agai nst prosecution case.

HEADNOTE:

The appellant was Professor and Head of the Departnent of
Phar macol ogy and Therapeutics in the Medical Col | ege
Jabal pur. In connection wth a research project to be
carried out by himin collaboration withthe Atom c | Energy-
Commi ssion a Double Distillation Apparatus was purchased
from Messrs S. K Biswas and Co. Calcutta for Rs. 450/- in
Septenber 1964. In 1965 the Indian Council of Medica

Research entrusted himwi th another research project for
which he required a Double Distillation apparatus ‘of 10
litres capacity. An order for the supply of the same was
Placed wi th Messrs Goverdhandas Desai  Pvt. Lt d. Bonbay.
They were asked to send their acceptance and bills in
triplicate i mediately. Messrs Goverdhandas aforesaid sent
their acceptance and bills in triplicate for Rs. 969710. A
draft for that sumwas issued by the Accounts officer I'ndian
Counci| of Medical Research in favour of Messrs Goverdhandas
and was received by the appellant on April 12, 1965. The
appel l ant thereafter wote to Messrs Goverdhandas that he
did not want the apparatus as shown in the sketch shown by
them but wanted it according to the original order placed by
him Messrs Goverdhandas replied expressing their inability
to supply the same. |In May 1965 the appell ant happened to
be in Bonmbay. He asked Messrs CGoverdhandas to accept the
draft for Rs. 969 in their favour and to issue a bearer
cheque for the sane ambunt to himso that he could purchase
the apparatus required by himin Bonbay. A receipt for the
draft was given to the appellant by Messrs Goverdhandas and
he issued a receipt for the cheque to them The appellant
was subsequently tried for msappropriation of the anount.

According to the prosecution he did not purchase any
apparatus in Bonbay and continued to use the apparatus
earlier purchased from Calcutta. According to the appell ant
however, he contracted one Rasiklal Shah (DWB). a partner of
Messrs Scientific Sales Syndicate who after a telephonic
conversation wote to hima letter introducing one D Souza
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who could supply the apparatus to the appellant. The
appel lant clained that he purchased the apparatus from
D Souza. obtained a receipt for the amount paid and brought
the apparatus to Jabalpur and used it in his |aboratory.

The bill given to the appellant by D Souza bore the name of
M B. Corporation. An apparatus Art. A was seized by the
police, fromthe appellant’s |aboratory which according to
the prosecution was the apparatus purchased in 1964 but
according to the appellant was the one purchased in Bonbay.
The appel | ant produced before the investigating officer the
letter witten by Rasiklal Shah as well as other docunents
connected, according to him with the purchase. 'Me tria

court convicted the appellant of offences under ss., 409 and
420 1. P.C. and s. 5(2) of the Prevention of Corruption Act.
The High Court dism ssed his appeal. This Court in appea

by speci al | eave,

HELD : 'The onus of proving all the ingredients of an
of fence is always upon the prosecution and at no stage does
it shift to the accused. It is no part of the prosecution

duty to ' sonehow hook the crook. Even in cases where the
def ence of the accused does not appear to be credible

949

or is palpably false that burden does not become any the

less. it is only when this burden is discharged that it

will be for the accused to explain or controvert the
essential elenents /in the prosecution case which would
negative it. It i's not however for the accused even at the

initial stage to prove something which has to be elimnnated
by the prosecution to establish the ingredients of the
offence with which he is charged, and even if . the onus
shifts upon the accused and the accused has to establish his
pl ea, the standard of proof is not the same as that which
rests upon the prosecution. Were the onus shifts to the
accused, and the evidence on his behal f probabilities the
plea he will be entitled to the benefit of reasonable doubt.
[954 C E]

In the present case the Hi gh Court itself held that it was
not possible on the evidence of the prosecution w tnesses to
hold that the apparatus Art. A could be identified as the
one purchased in Septenber 1964. The oral evidence produced
by the appellant to the effect that a new apparatus had been
purchased in 1965 was wongly rejected by the courts bel ow
The evidence of DWB regarding the enquiry nmade by the
appellant for a double distillation apparatus and his
sending D Souza with a plant which conformed to  the
specifications given by the appellant and sending it with a
covering letter could not be assailed and had not been
rejected by the High Court. There was no suggestion . that
this letter was fabricated or got up sub equently. Once the
genui neness of the letter sent by DAB to the appel lant was
believed it corroborated his plea., Once the probability of
the accused’s plea is established he nust be given the
benefit of doubt. The appellant had at the very initia
stage even before the F.1.R was issued produced the
original receipt and given a copy of the sane to the
i nvestigating officer. This will indicate that the bill and
the receipt were genuine. The appellant was not responsible
if no such firmas MB. Corporation actually existed and a
spurious bill (assuming that it was so) was given to him
[958 G H, 962 D; 963 B-D

On the facts and circunstances of the case the appellant had
established his plea and the courts below were wong in
hol ding that he had failed to discharge the burden of proof
that [ay upon him
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JUDGVENT:

CRI' M NAL APPELLATE JURI SDICTION : Crimnal Appeal No, 69 of
1969.

Appeal by Special Leave fromthe judgment and order dated
January 24, 1969 of the Madhya Pradesh H gh Court in
Crimnal Appeal No. 942 of 1968.

A S. R Chari, R Nagaratnam S. K Mhta, K L. Mhta
and K R Nagaraja, for the appellant.

l. N. Shroff and M N. Shroff for the respondent.

The Judgrment of the Court was delivered by

P. Jagannmohan Reddy, J.The appel |l ant who was Professor and
Head of the Departnent of Pharnacol ogy and Therapeutics in
the Medical College, Jabal pur, has been convicted by the
Speci al Judge, Jabalpur under s. 5(1)(d) read with s. 5(2)
of the Prevention-of Corruption Act to one year’'s rigorous
imprisonnments and a fine of Rs. 1 000 and in default to
undergo rigorous _inprisonnment for three nonths. He was
further convicted of offence@13-L736Sup Cl/72

950

under ss. 409 and 420 |- P.C._-and was awarded sentences of
six nmonths rigorous inmprisonment in respect of each of them
Al the sentences were directed to run  concurrently. An
appeal against this conviction and sentence to the High
Court of Madhya Pradesh was di sm ssed. = This appeal is by
speci al | eave.

Shortly stated the' case of the prosecution is that the
appel I ant who was enployed in the Medical College, Jabal pur
with the permssion of the Government of ~Madhya Pradesh
given on Decenber 20, 1962, accepted a grant-in-aid for
carrying out a research project entitled "Study of Mnganese
in Health and Di sease by Neutron Activation Analysis". This
Research Project was to be carried on in collaboration wth
the Atonic Energy Conm ssion of the CGovernment of India for
three vyears 1963-64, 1964-65 and 1965-66. The appel | ant
began his research work in July 1963 and sonetinme thereafter
on Septenber 30, 1964, an instrunent for distillation of
water known as the Stadler Still Double Di stillation
Apparatus was purchased from Messrs. S. K. Biswas & Conpany
of Calcutta a firmof scientific instruments manufacturers
and dealers of Calcutta, for Rs. 450. On April 11, 1964,
the Indian Council of Medical Research known as the 1.C MR
entrusted him with the research project on "Effect  of
Hypoxi a and Deconpressi on on Body Tenperature as function of
Adaptation to Hypoxia at various altitude". ~The terns and
conditions of grant-in-aid were nentioned in the circular
letter Ext. P-32 dated April 11, 1964, and were current for
the years 1965-66 and, 1966-67. For this project’  the
appel l ant wanted to purchase another double distillation
apparatus and after inquiry fromseveral firns placed an
order with Messrs CGoverdhandas Desai Private Ltd. Bonbay
(hereinafter called ' Messrs Goverdhandas’) as per Ext. P-5
dated February 20, 1965 for a double distillation appara-
tus, horizontal type, Double Stage, capacity 10 Ilitres,
pyrex glass for Rs. 890 and asked themto inform him of
their acceptance telegraphically and send triplicate bills
in advance. Messrs CGoverdhandas sent wire Ext. P-6 and the
advance bills Exts. P-8, P-9, and P-10 to the appellant on
March 3, 1965. This apparatus was entered in the stock
register of the 1.C. MR Hypoxia Enquiry as per Ext. P- 44
in accordance with the details shown in the bills and the
triplicate bills for Rs. 969.10 inclusive of sales-tax and
packi ng and freight charges were presented for paynent. It
may be nmentioned at this stage that the appellant was on
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| eave from February 9, 1965 to March 20, 1965 because of
heart trouble and the inquiry and the order were placed
during t hat peri od. A draft in favour of Messrs
CGover dhandas was subsequently issued by the Account s
Oficer, 1.C MR and was received by the appellant on Apri
12, 1965. On the sane day the appellant wote a letter Ext.
P-16 to Messrs Goverdhandas saying that he did not want the
atus as shown in the sketch sent by them but wanted it

951

according to the original order placed by him He
therefore. requested themto expedite the order urgently as
he had, received the paynment against the bills and was
wi t hhol di ng the sanme for want of apparatus. As the firmwas
not able to supply the apparatus as per the specifications
the order was cancelled by letter Ext. P-17" dated Apri
24, 1965. Thereafter the appellant was in Bonmbay between
May 15, 1965 and May 25, 1965 where he had zone for a
nmedi cal check-up and was staying in the ML.As. Rest House.
On May 17, 1965, he met M. Patel a Director of Mssrs
Coverdhandas and asked himinto receive the draft and give
him a cheque in order to enable  him to purchase the
apparatus he wanted fromthe Bonmbay market. This was agreed
to, and accordingly the draft was handed over to M. Patel
and a receipt Ext. P-24 was obtained fromhimon behalf of
Messrs Goverdhandas. At the sane tinme the appellant also
passed a receipt for the bearer cheque which he received
from M. Patel for the same ambunt.  On the same day the
appel l ant tel ephoned to one Rasiklal Shah a partner of the
Scientific Sales Syndicate D.W 3 and enquired  whether he
coul d supply the di stillation pl ant as per the
specifications given by him D .W 3 said he did not have
it. Later, however, one D souza a broker who was " sitting
with D.W 3 at the time informed himthat he could " supply
the instrunent wanted by the appellant. D.W 3 says he
tried to ring the appellant back but could not get any reply
so he sent Dsouza wth the apparatus along wth the
introductory letter copies of which are Ext. P-70 and D 1
3. According to the appellant on the sane day the nman sent
by Rasiklal Shah is said to have brought the apparatus the
cost of which was Rs. 989.35. The appellant paid the nopney,
obt ai ned a recei pt and brought it to Jabal pur
The crucial question in this case is whether the accused as
al | eged by the prosecution did not buy another apparatus for
which he had received a draft fromthe I.C R But ~in fact
has been carrying on the work wth the di stillation
apparatus purchased from Messrs S. K Biswas & Conpany in
Sept ember 1964, for the project for which he was receiving a
grant-in-aid from the Atomc Energy Conm ssion of. the
Government of India, by pretending that it is the apparatus
whi ch he had purchased in Bonbay. By this device it is said
the appellant has nisappropriated the anount of the draft
sent by the 1.C MR
There are in this case certain undisputed facts which are: -
(1) That a double distillation apparatus was purchased for
the project of the Atom c Energy Commi ssion from Messrs S
K. Biswa's & Conpany on Septenber 30, 1964, and in respect
of which entries were nade in the stock register of the
At omi ¢ Energy Conmi ssion

952

(2) That the order for the purchase of the second double
stage distillation plant was placed with Messrs Goverdhandas
whi ch was accepted by themon March 3, 1965. This firm had
along with the acceptance sent a packing note and bills in
triplicate on the strength of which a claimwas made to the
1.CMR which issued a demand draft in favour of Messrs

appar
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Gover dhandas. The demand draft was received by the
appel lant on April 12, 1965. Chokasey P.W 21 nmde entries
in the stock register of the 1.C MR that the apparatus was
received as soon as the Us were received and submitted for
payment .

(3) The appellant on the same day, i.e. April 12, 1965 as
indicated in Ext. P-16 had informed Messrs Goverdhandas
that the sketch sent by themwag not in accordance with the
original order and while informing themthat he had received
paynment against the bills asked them urgently to inform
whet her they could supply the apparatus as per t he
speci fications.

(4) That inasnuch as Messrs Goverdhandas could not supply
the apparatus as per the specifications the order was
cancelled on April 24, 1965 by letter Ext. P-17.

(5) That the appellant went to Bonbay on May 17, 1965 and
handed over the -demand draft-issued by the |I.CMR in
favour ~ of Messrs CGoverdhandas to M. Patel and obtained a
receipt fromhim ~The appellant al so obtained from Messrs
Coverdhandas a bearer cheque for the sane amount for which
he gave a receipt to M. Patel and cashed the cheque

It appears fromthe first information report Ext. P- 46
dat ed August 12, 1966,  that during the cour se of
i nvestigation on information received through a source Shri
Shyam Biharilal Shrivastava, Deputy Superintendent of the
Special Police Establishnent, Jabal pur, cane to know that
the appellant the Head of the Pharmacol ogy - Department in
charge of the Research Laboratory had placed an order on
February 20 1965 for purchasinga distillation apparatus,
hori zontal type, double stage, capacity 10 Ilitres pyrex
val ued at Rs. 969-10 from Messrs Goverdhandas in  connection
with research of 'Hypoxia Enquiry’ entrusted to himby the
I.C MR, New Del hi, and he had, witten to the said firmto
send bill in advance. On receiving three copies of the bil
from the firm it was shown in the stock register that the
said distillation apparatus was received when in fact no
such type of apparatus was at all purchased from the said
firm He then sent two copies of the said billl to the
|.C. MR New Del hi and acquired a demand draft for Rs. 969-10
from it. Wat the prosecution has not disclosed either in
the F.1.R or in the chargesheet filed against the appell ant
is that the appellant during the course of the investigation
had stated that he had in fact purchased the

953

double stage distillation plant in Bonbay on My 17,1965
from out of the account of the bearer cheque received from
Messrs Gover dhandas in exchange for the demand, draft handed
over to their M. Patel. Nor did the prosecution nention
either the fact that the appellant had obtained  a receipt
from Messrs Coverdhandas for the demand draft handed over to
them or that he had given a receipt for the bearer cheque
obt ai ned i n exchange by him from Messrs CGoverdhandas. | There
was al so no nmention in the said docurment that the appell ant
had handed over a copy of the receipt for paynent of Rs.
989-35 for the purchase of the other apparatus on My 17,
1965, to the investigating officer and had infornmed hi mthat
Rasi kl al Shah had sent sonme one with the apparatus along
with the introductory letter dated May 17, 1965. It is not
as if the investigating officer had not verified the
information given by the appellant that Rasiklal Shah had
given such a letter, because a copy of that Iletter was
seized fromthe Scientific Sales Syndicate, even before the
F.I.R was issued and the charge-sheet was filed. It was
only after the accused had nade an application during the
trial on Septenmber 16, 1968, for summoni ng Rasi klal Shah and
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requesting the Court to call for the copy of the letter
seized by R N Dube, Deputy Superintendent of Police, from
Rasi kl al Shah wunder a seizure nmeno, that the copy was
produced by the prosecution. The accused in his statenent
under s. 342 of the Code of Crinminal Procedure produced
another copy of this letter as well as the bill wth the
original receipt a copy of which had been handed over to the
i nvestigating officer even before the F.1.R was issued.
Once these facts had come to the know edge of t he
investigating officer, it was his duty to have placed them
before the Court. |In the absence of such a disclosure it is
contended by the | earned advocate for the appellant that for
the prosecution to bring honme the offence to the appellant
beyond a reasonabl e doubt, it should al so establish that the
appellant did not in fact purchase the apparatus and that
the said docunents were spurious and got up for the purpose
of the defence. ~The burden of establishing this, it is
averred, is also upon the prosecution and not upon the
defence because wunless the probability of the appellant
havi ng " purchased the apparatus is elimnated, the case
agai nst the -appellant cannot be said to be established
beyond a reasonabl e doubt.
It may, however, be pointed out that in determning this
question the Special Judge as well as the H gh Court seem
to have laid greater enphasis on the fact that the accused
had not proved that he had purchased the apparatus as
contended by him  Wile no doubt the question whether the
accused purchased the apparatus in Bonmbay with the noney he
got under the draft issued by thel.CMR in_ favour of
Messrs Gover dhandas may have to be
954
established by the accused, he can take full -~ advantage of
t he circunstances in the prosecution case itself to
probabilise his plea that he did. The Hgh Court posed the
guestion for determation as follows :
"Thus, the short, question that fell for
determ nation by the Special Judge was whet her
the anount received back by the appellant from
Messrs Coverdhandas ~ Desai of Bonbay was
utilised or not by him in purchasing the
apparatus as stated by himand sought to be
proved by him burden of which fact was on
him through his defence witnesses."
Thi s approach both of the Special Judge as well as the Hi gh
Court is not altogether correct one. In our view, the onus
of proving all the ingredients of an offence is always ;upon
the prosecution and at no stage does it shift to the
accused. It is no part of the prosecution duty to sonmehow
hook the <crook. Even in cases where the defence of  the
accused does not appear to be credible or is Pal pably /false
that burden does not become any the less. It is only when
this burden is discharged that it will be for the accused to
expl ai n or controvert the essential elements in t he
prosecuti on case which would negative it. It is not however
for the accused even at the initial stage to prove sonething
which has to be elinmnated by the prosecution to establish
the ingredients of the offence with which he is charged, and
even if the onus shifts upon the accused and the accused has
to establish his plea, the standard of proof is not the sane
as that which rests. upon the prosecution. Where the onus
shifts to the accused, and the evidence on his behalf
probabilises the plea he will be entitled to the benefit of
reasonabl e doubt .
In this case the prosecution seeks to establish the case
agai nst the appellant by showi ng-(1) that there is no firm
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by the name of M B. Corporation fromwhich the appellant is
said to have purchased the apparatus on May 17, 1965; and
(2) that the distillation apparatus which was first
purchased in Septenber 1964 is the same as Article A which
the Special Police had seized and not that which the
appel l ant alleges he had purchased and (3) that the
apparatus purchased in Septenber 1964 which had been shown
as broken on February 1, 1965 and witten off has been in
fact not broken but has been entered as such in the
regi sters fraudul ently.
The evi dence on behalf of the prosecution can be classified
under three main heads
Firstly with regard to the entry in the stock register that
the double distillation apparatus purchased in separate 1964
was broken and witten off;
955
Second that the distillation apparatus purchased in My
1965 was the one which was being used in the Laboratory by
the appel l'ant -and is the sanme as Article A which was seized
by the Special Police and
Thirdly, that-there was no firmby the nane of MB. Cor Po-
ration from which the accused is alleged to have purchased
the subsequent distillation plant on May 17, 1965, and that
he did not in reality purchase it.
The first allegation is sought to be established by Kamnlesh
Grover P.W 22, who was working on the post of Research
Assistant In the Pathology Departnment of the Medi ca
Col I ege, Jabal pur '« from Cctober 1, 1964 to Septenber 30,
1965. The wi tness was posted from Cctober 1, 1965 as a
Senior Scientific Assistant in the research-of the Atomc
Ener gy Comm ssi on and from Decenber 15, 1965 in-the HyPoxia
Enquiry and was working under the appellant. According to
her, although it was not part of ~her -duties, 'she was
required to do clerical work as there were no other | persons
and that as the appellant told her that sone articles had
been broken and the persons who were working previously had
not made entries she should make the same as she was a
Research Assistant. Because of this, she nade the ‘entry and
as far as she could renmenber it, that entry was nmde on
Septenber 19, 1966. Till this stage she nmade no assertion
that she was asked to do sonething which to her ~ know edge
was false. The |earned Advocate for the prosecution however
put her a question which we think is in the nature of  a
cross-exam nation designed to support the allegation that
she did not nmake the entry willingly. This was :
"Question:-Wiether Dr. CGoswam asked you to
sign thereon or not ?
Answer:-Dr. Goswam asked nme to sign thereon
but | refused to sign."
Even then she said that the appellant asked her to get a
copy nmade thereon because the breakage register was for be
sent and accordingly she nade the entry which was 'in her
handwiting and she signed thereon. It was then that she
said that. the appellant had asked her to put the same date
in her signature, on which he told her that the apparatus
was broken. She identified the appellant’s initials and
asserts that she prepared the breakage regi ster on Septenber
19, 1966. This evidence does not establish that the
distillation apparatus was not in fact broken. However, in
cross-exam nation she was asked whether she saw, the
distillation apparatus, before she was deputed to the.
Hypoxi a Enquiry and her answer, was that she
956
does not remenber and then said: "Wait for a mnminute", and
after trying to recollect her nenory she answered that she
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saw t he apparatus. But she does not know whether there was
any nonogram on that apparatus and clains that she can
identify if two or three apparatuses of the sane type are
kept because of their being old or new. Again she says if
two or three apparatuses are kept, it will be difficult to
identify. Wen asked whet her she kept a note of it anywhere
in respect of the breakage or was speaking fromnmenory, she
said that she had not kept a note thereof any-. where but
renmenbered it because the appellant had returned from
foreign tour at that tinme, and had joined on Monday
Septenmber 11, 1966. She said that Shri Dube, Deputy
Superintendent of Police made enquiry from her in March
1967, which she stated was on the basis of the note in her
diary Ext. D-9 that on Septenber 19, 1966 the appellant
called her in his roomand asked her to prepare accounts of
the articles of the Atonmic Energy Come mission. She had
told Dube, Deputy Superintendent of Police, about the note-
book. This was in direct contradiction of her previous
denial | that ~she had kept a note of it. Her evidence in
respect of this note-book was not accepted by both the Tria
Court as well-as the H gh Court. It would appear that she
having entered in the register that the apparatus was broken
and witten off isreally anxious to exculpate herself
because she was probably made to believe that it was in fact
not broken and she was nade to do sonething which was
untrue. This anxiety dom nates her evidence which read as a
whol e does not inspire confidence and gives-the inpression
that she was trying to put a sinister-interpretation of what
may appear to have been probably true. For instance, she
says that she realised that she had to make an entry of the
article as broken and thought over it very nmuch.  After that
she started to note down in her note book andtold this fact
to some other nen in the Departnent-in the general talk
She informed M. Rao, Dr. Coswami and Dr. Harshwardhan who
were sitting there. Though she first-admts that she did
not tell themthat the appellant had got an entry nade by
her in the stock regi ster and got ‘breakage regi ster prepared
by her, she later says that she told themthat distillation
pl ant was shown as broken. It was then that the appell ant
called her in the office and said that breakage register was
to be prepared and sent to the Atom c Energy Conmission and
asked her to prepare the register and make —entry in-the
stock register. None of the witnesses nanmed by her _however
say anythi ng about her having inforned them

That the distillation apparatus purchased in Septenber 1964
was the sane as Article A has been spoken to by  severa
wi tnesses with which we will presently deal. But before we
do so, it is necessary to notice that according. to Nirodh
Ranjan Ghosb P.W 13, Manager of Messrs S. K. Biswas &
Conpany a simlar apparatus

957

as the one supplied by themto the appellant could be
purchased also in Bonbay, so that the probability of the
accused having purchased a simlar apparatus wth the
marki ngs of Messrs S. K Biswas & Conpany in Bonbay cannot
be ruled out. This wtness, however, does not say that
Article A is the sanme as the one which his firm had
suppl i ed. It may be nentioned that M. Dube who was
i nvestigating the offence against the accused had witten a
letter to Messrs. S. K Biswas & Company on Decenber 30,
1966, enquiring whether the type of the stadler stil
supplied by themwas available in the Bonbay nmarket, whether
they were supplied to Ms M B. Corporation, Nagar Nwas C
P. Tank Road, Bonbay-47 for sale and whether sone body from
their firm could identify the apparatus supplied to the
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Jabal pur Medical Coll ege. In answer to these queries
Messrs. Bi swas & Conpany wote to Dube that they had not
supplied the type of stadler still to Messrs. M B

Corporation which however nmay be available in the Bonbay
market and that it was not possible to identify the
apparatus supplied to the Jabal pur Medical Coll ege.

Even the H gh Court, after considering the evidence of Dr.
Raj kumar Gupta, P.W 15, working as a Denobnstrator in the
Medi cal Col | ege, under the appellant since the year 1958,
Shri  A. S. Venkat Subbarao P.W 16 working as Assistant
Prof essor in the Departnent of Pharmacol ogy Medical Coll ege,
during the relevant period, and Dr. Harshwardhan P.W 19
wor ki ng as Denobnstrator in the Departnent of Pharmacol ogy
during the relevant tinme observed that all these witnesses
have adnmitted that they are unable- to identify the double
distillation apparatus fromanother apparatus of the same
quality and sane markings. There is also the evidence of
other wi tnesses, nanely, B. P. Nandeo P.W 20 a research
scholar, 'M L. Chokasey, P.W 21 a Laboratory Assistant in
the Research Schene & a Lower Division Cerk, Jamund Prasad
Khare P.W 23 a Laboratory Assistant, and Rashid Khan P.W
24 a Laboratory Assistant who said that they were working
during the relevant period in the research work entrusted to
the appellant by ‘the ~Atomic Energy " Commi ssion of the
Government of India and the 1.C MR These w tnesses deposed
about having seen Article Ain the Laboratory, first in the
Laboratory opposite to the appellant’s room, though one of
them Chokasey P.W 21 said that be saw it in the verandah

whi ch was | ater shifted into another room Chokasey says he
did not disclose to any body and only did so when he re-
ceived the sumons and gave his evidence.” If so,  how did
the police cane to knowis difficult to understand. Though
we do not pay nuch attention to this incongruity, we are
referring to it because the Hi gh, Court while dealing with
the evidence of DD W 2 rejected it nerely on the ground as

w || be seen when we di scuss that evidence and at the
sanme tinme accepted the
958

evi ddence of this witness, That this witness. had a 'grouse
agai nst appel | ant because he had asked for a certificate of
character which the appellant is said to have given to him
but says thereafter it was snatched from him and the

appellant called for his explanation. It was suggested to
him he was nmaking a false statenent that a character
certificate was given to him by the .appellant. Thi s

suggestion appears to be justified is evident from his
adm ssion. He also admits that the appellant had witten a
letter to Dr. Relen when he was working with him which was

shown to him by Dr. Relen. That letter is from the
Superintendent, Medical College, asking for Chokasey’ s
explanation. It says

"Your former enployer in the I.C MR | Scheme
who is the Professor of Pharnacol ogy as  well
reports that you had been indulging in
derogatory activities against himin the sense
that you were typing the application on behalf
of Shri J.P. Khare while in this office and
fromthe typewiter of this office.
Please let nme know why you should not be
strictly warned. Your expl anation shoul d
reach to this office within 24 hours from the
date of receipt of this nmenp."

Jamuna Prasad Khare P.W 23 was working in the Departnent

from august 5, 1964 to Cctober 30, 1965, but the work

started only three or four months thereafter that is from
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Novermber or Decenber. He says that the distillation
apparatus recei ved from Messrs. Biswas & Conpany was there
upto May-June 1965. This witness on his own adni ssion was
di smissed by the appellant and was given service by the
Dean of the Medical College. The appellant had made a
conplaint against himto the Director of Medical Services
and was unenpl oyed when Dube nmmde enquiry of him about the
doubl e distillation apparatus. Even though he wote to the
I.CMR about the termination of his services he adnitted
that he did not wite anything therein regarding this double
distillation apparatus.

The other witnesses also are not in a position to identify
the apparatus as the one which was purchased in Septenber
1964. In our view, when as clearly admtted by the senior
nmenbers of the staff working in the Laboratory for quite
some time that they could not identify that Article A was
the same as that purchased in Septenber 1964, it is
difficult to believe that there two witnesses or any other
wi tnesses’ could have done so, particularly when the High
Court itself held that it was not possible on the evidence
of the three witnesses to which we have referred that the
apparatus could be identified, as the one purchased in
Sept ember 1964.

On the other hand there is the evidence of A S.
Venkat subbarao P-W |6 which clearly indicates that there
was anot her doubl e
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distillation apparatus apart from Article A the one,
purchased in, Septenber 1964. In the exam nation-in-chief
itself, the witness says that from 1964 till the apparatus

was packed during the period one nore double distillation
apparatus wad received in the Departnent to the best of- his
know edge for ’'Me apparatus was in use few days till it was
packed and taken away. The apparatus was packed, when it
was seized and that it is Article. This admission not only
negatives the prosecution case that no apparatus was
purchased in My 1965 as alleged by the appellant, but
definitely probabilises it. That apart, there 1is another
ci rcunst ance which goes to support the statenent of P.W 16
that there was another double distillation apparatus which
is not the sanme as the one purchased in Septenber 1964 and
whi ch could, be Article A

It is seen that the apparatus which was purchased in
Sept enber 1964 though it was said to be a doubl e
distillation apparatus it cost only Rs. 486-62 but a sinilar
distillation apparatus said to have been purchased in My
1965 by the appellant cost Rs. 969-10. If these two,
apparatuses are simlar, then the cost of the one said to
have been purchased in May 1965 has doubled wi thin one / year
which, prina facie, raises doubts about the genui neness of
the transaction. A closer scrutiny however would show that
the apparatus purchased in Septenmber 1964 from Messrs.
Bi swas & Company may not be of the same capacity as the one
said to have been purchased in May 1965 which is of ten
litre capacity. From a conparative statenent of quotations
from different conpanies,, Ext. P-38, it is apparent that
the quotation called in 1965 was for a distillation
apparatus horizontal type capacity 10 litres for which, Ms.
Uni que Trading Corporation, Bonmbay, quoted Rs. 925/ -,
Messrs. CGoverdhandas Rs. 890/- and Ms. Scientific
I nstrunment Conpany Ltd., Allahabad Rs. 1229/- duty free
price and Rs. 1920/,- duty paid, for which an inport licence
was requested.. From Ext. P-28-Extracts of order register
of Messrs CGoverdhandas it al so appears that the price of a
single stage distillation apparatus was Rs. 450/- which was
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the one that was cancelled on April 24,. 1965. Evi dently
Messrs. CGoverdhandas wanted to sell two single stage
distillation apparatuses and it was because of this that the
appel I ant had cancel |l ed the order

We have already seen that what was purchased from Bi swas &
Conpany was a stadler still, quickfit type of double
distillation, automatic with special type clanp. But there
is nothing to show fromExt. P-49A that it was for a 10
litre capacity. Nor is there any other evidence as fairly
adnmtted by the |earned advocate for the prosecution from
which we can ascertains what was the capacity of that
apparatus or that of, Article A. This would |leave a |acuna
in the prosecution case and probablise the appellant’s
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-contention that the apparatus Article Ais not the sane as
that , purchased earlier for the Atonmic Energy Commi ssion
but is the one which he purchased in Bonbay in 1965.

It is contended by M. Chari for the appellant that the
evi dence ~of the prosecution nust be, read in the light of
the intense feeling of dislike and hostility exhibited by
the Dean of the Medical College, against the appellant due
to enmity and jeal ousy in his- having been given projects of
nati onal inportance. ~He has referred to certain evidence to
show that at every stage the Dean has been concerned wth
the investigation, It is not necessary to go into all the
mnute details of this controversy except to touch on the
broad features.

It is in evidence that initially the grant-in-aid was routd
through the Dean in 1963-64 and 1964-65, but later from
1965-66 it was given direct to the appellant. The reason
for this was explained by Durgacharan Chopra, ~P.W 1 1,
Under Secretary to the Governnment of India inthe Departnent
of Atomic Energy with headquarters at Bonbay to be due to
some troubl e between the Dean and the appellant, because of
whi ch they had decided to place the grant at the di sposal of
the appellant for the year 1965-66.

Besides, Dr. Barat D.W 1 whose evidence will be dealt wth
latter in his letter to Dr. Subramani an, Ext. D15, says
that the appellant was treated badly. He said that he had
leant that the appellant was physically obstructed by the
Col  ege Chowki dar when he tried to return the  equi pnment
bel onging to the witness, in which the appellant sustained
mnor injuries which he saw when he cane to him with the
appar at us. He al so says in that letter that Dr. Chowdhary
rang himup in the evening of Monday on February 14. 1967,
that Dr. Subramanian did not want the renoval and return of
the articles by the appellant saying that he cannot under-
stand when the articles did not belong to the | Government,
and were |loaned to the appellant through him and asks why
they could not be renmoved by the appellant when a /|ega
noti ce was served on him W have al ready noticed how after
the appellant disnissed Khare P.W 23 he was immediately
enpl oyed by the Dean. Al this would indicate that ‘there
has been a great deal of ill-will and hostility between the
appel | ant and t he Dean.

Apart fromview ng the prosecution evidence in the |ight of
this background, there is the defence evidence. Thi s
evi dence has been summarily rejected, and, in our view,
wi t hout any cogent reasons. Dr. Barat DDW 1 says that he
was the one who had started the research of the I.C MR and
Atomic Energy Conmission Projects. He is a nenber of the
executive council of the Jabalpur University and is a
consulting physician. He says that after the sudden death
of Professor Dr. Wahi from coronery heart
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trouble, the appellant started getting pain in the chest and
he consulted him He had taken his EEC.G and referred him
to Dr. Datey, President of Cardiological Society of India
for a thorough check-up. As there was sone abnornality he
was asked to go for another check-up to Bonmbay from where
the appellant returned after his second check-up, sone tine
in the nonth of May 1965. The witness had sent his car to
bring the appellant fromstation and to take himto Medica
Col l ege and the appellant had dropped in at his place to
see him on his way to the Medical College. When the
appel l ant cane to see himtwo packages were lying in his car
on the black seat by his side and the wi tness asked him
what those were. The appellant told himthat he had bought
sone apparatus’. It appears that in the High Court sone
interpol ati on was nmade .in this evi dence which woul d indicate
that the appellant had showed him "a lass distillation
appar at us". We are not now concerned with this
i nterpolation, but as the evidence was recorded it shows
that the appellant had told the witness that he had bought
sonme apparatus. After a week or two when the w tness went
to the Medical College to see the appellant in hi s
Department he enquired fromthe appellant as to what he had
bought and the appell'ant showed hima double distillation
apparatus with sone nodification for triple distillation and
the apparatus appeared to be new. The witness also says
that the appellant conplained to himabout. the treatnent
given to himby the Dean of the Medical College Dr. B. H
Choudhary. On hearing this conplaint the wtness had
witten to the Director of Health Services, Madhya Pradesh,
Ext . D15, and forwarded a copy of the “letter to the
appel lant for his information.~ The Hi gh Court thought that
this evidence is not direct evidence to showthat really a
doubl e distillation apparatus was purchased by the appel | ant
in Bonbay. Wth this bare coment his evidence was
di scarded, and we think, w thout justification, because it
is difficult to understand how and what D.W1 has said is
not direct evidence. Wat he saw, what he observed, and
what he was told by the appellant when that is “in /issue
cannot, but be direct evidence.

Similarly another wtness Hamidulllah-Khan D:W2 who was
supplying aninmals for the experinments and who had nade a
clanp for the double distillation apparatus in Cctober-
Novermber 1964 (which is the one obtained from Biswas &
Conpany) was characterised as a purely chance witness -and
there is nothing in his exanination to show how the
appel | ant happened to know that he had seen the apparatus in
a broken condition or that he is likely to be a possible
defence witness in this case. This witness had gone to the
Medi cal College during the period when the appellant’ was
laid up with a heart attack which was about the 1st week of
February 1965. He says it was then that he saw the double

distillation apparatus Ilying in a broken condition. After
the appel |l ant cane back from
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Bonbay in the |ast week of May 1965 he had again been to the
Hypoxia Laboratory and saw the appellant fixing a double
distillation apparatus which was opened from packing. We
have gone through the cross-examination of this wi tness and
we find that there is nothing in that evidence which would
make it unacceptable. There is no question of this wtness
being a chance witness. He was not only directly connected

with the Departnent, but had also nade a clanmp for the
doubl e distillation apparatus and was visiting t he
appellant’s office. Wen asked about the broken distilla-
tion apparatus he said that he cane to know froma part of
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the apparatus which was still attached to the clanp that it
was broken. From the nere fact that he said that the

appellant had told himthat day in the norning that he was
cited as a witness though he did not tell himwhat the case
was, his evidence has been disbelieved. W do not think
that this by itself is such as to destroy the substantive
part of his evidence.
In any case the evidence of Rasiklal Shah D.W 3 regarding
the enquiry nmade by the appellant for a double distillation
apparatus and his sending D souza wth a plant which
conformed to the specifications given by the appellant and
sending it with a covering |letter cannot be assailed, and in
fact has not been rejected by the H gh Court. It however
observed that his evidence was not direct evidence on the
point that a double distillation apparatus was purchased by
the appellant on May 17, 1965. It is true that DDW 3 did
not know whether in fact the appellant had purchased the
doubl e ~distillation -apparatus.  But that he did send one
through D souza with a covering letter cannot be gainsaid.
The letter which is an inmportant piece of evidence is as
follows :
"Sub Standl er Qui ckfit type Doubl e
Distillation extra strong Pyres SKB
W refer to your telephonic talk and have to
inform you that we are out of stock of the
above ~cited item but the other party is
having, who is coming with this letter to you,
with the Apparatus, if it serves your purpose,
you may buy the same directly from hi magainst
cost, for Rs. 989.35 nett. only.
W are really sorry to learn fromyour phone
nessage that you are not keeping well, and
hope, you will be all right very soon."
Not hing has been wurged why this letter should not be
accepted in evidence. There is no suggestion or  whisper

that it was fabricated or got up subsequently. Once the
genui neness of the letter sent by DDW 3 to the appellant is
believed, it <corroborates his plea that he did nake

enquiries from Rasi kl al Shah, and that Rasiklal Shah
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had sent a person with the apparatus for which he paid the
amount and obtained a receipt. It was urged that neither
D souza nor J. R Patel who gave the receipt were exam ned.
We have had occasion to observe earlier that the standard of
proof which the accused may adduce in support of his plea in
defence is not the same which the prosecutionis required to
adduce. Once the. probability of the accused’s plea is
establ i shed, we rnmust give himthe 'benefit of doubt. There
is nothing to show that the accused fabricated the receipt.
As we have pointed out, the appellant had at the very
initial stage, even before the F.I1.R was issued, ~ produced
the original receipt and gave a copy of the same 'to the
i nvestigating officer. This would indicate that the  bil
and the recei pt were genuine.

The prosecution, however, has sought to establish by
evidence that there was no such firmas MB. Corporation
But the appellant is not responsible if a spurious bil
(assuming that it was so) was given to himor that he knew
that it was spurious. This cannot therefore affect the case
of the appellant that he had purchased the doubl e

distillation apparatus on May 17, 1965 and paid for it. In
fact he paid for it about Rs. 20/- nore than he got fromthe
demand draft. |If he wanted to m sappropriate the noney by

produci ng a bogus receipt, he could have got the receipt for
the exact anount of the draft. It nay be nentioned that
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Taneja Bansilal P.W 14 Director-General of the |I.C MR
also adnmitted that the appellant had cone to Delhi in

connection w th the purchase of the apparatus and told him
that the apparatus was purchased fromsone firm whose nane
he did not renmenber, but it was not the firm of Messrs
CGover dhandas. In the circunstances the plea of the
appel | ant i s substanti ated.

No doubt in this case the prosecution has established that
the appellant has drawn a bill and obtained a draft for Rs.
969-10 before the apparatus was supplied. But this is an
irregularity and does not show that he had no intention of
purchasing the apparatus or to m sappropriate the noney.
Academi ci ans are not general |l y known for their
adm ni strative sagacity or for being conversant with all the
conplicated technical rules. W do not by this intend to
imply that the rul es and instructions should not be conplied
with, but when it is apparent.fromthe evidence that the
appel l ant = had no clerical staff to assist him and was
anxious to carry on his research work, any lapse on this
account does not nake himecrimnally liable.

The appellant, in our view, has been the victimof suspicion
probably due to the unfriendliness, hostility and enmty of
the Dean of the Medical College, which ultimately resulted

in his being, it we my say so, subjected to this
prosecution ’which/nust have
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caused him great distress and anguish apart from the
Department being deprived of his services ina project of
nati onal inportance.

W have no hesitation in holding that the accused is

i nnocent . The appeal is allowed and the convictions and
sentences in respect of the several offences are set. aside.
The bail bond will be cancelled. The fine if paidwll be
r ef unded.

G C Appeal al | owed.
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