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ACT:

Army Act, 1878 (1 of 1878)-Sections 125 and 126-Code

of

Crimnal Procedure, 1898 (5 of 1898) Section 549-Crimna
Courts and Court/ Martial (Adjustnent of Juri sdiction)

Rul es, 1952-jurisdiction of Special Judge-Rules 4, 5, 8
9- Scope of Rul es.

and

Crimnal Law Amendnent (Anending) Act, 1966-Section 5(1) (a)
(b) "Pending", "Charged with and tried for an  offence"

meani ng of .

HEADNOTE
On January 27, 1966, a charge sheet against the

f our

appel l ants and four civilians was put up before the  specia
judge On January 12, 1967 the Speci al Judge gave notice to

the comanding officer notifying under rule 4 of

t he

Crimnal Courts and Courts Martial (Adjustnment ~ of /Juris-

diction) Rules, 1952, franmed under s. 549 of the Code

of

Crimnal Procedure, that charges woul d be framed agai nst the
accused. On January 16, 1967, the O ficer Commanding wote
to the Special Judge, in exercise of the powers conferred on

him rule 5 of the 1952 Rules, that the four appel

ants

bel onging to his unit would be tried by Court Martial ~under

the Arnmy Act, 1950, and the Court of the Special Judge
requested to stay the proceedings with i medi ate effect.

was
On

January 17, 1967, the State of Rajasthan made an application

before the Special Judge. stating that the  period

of

[imtation for the purpose of Court Martial had-already

expired and that the Special Judge take cogni sance . of

t he

case on the basis of sanction by the Central Government.
The Speci al Judge requested the Comanding OFficer to nmake a
reference to the Central Government. On January 28, 1967,

the Commanding O ficer wote to the Special Judge that
noti ce dated January 16, 1967, under Rule 5, served on
Speci al Judge might be treated as cancelled. Thereupon

t he
t he
t he

appel l ants. made an application before the Special Judge
challenging the legality of the action of the Commanding

Oficer in canceling the notice dated January 16, 1967
praying that they be delivered to the Arnmy authorities.
Speci al Judge held that since the notice dated January
1967 had been cancelled, he had jurisdiction to try
case. A revision. against this order was dism ssed and
Hi gh Court directed the Special Judge to conduct the tr

and
The
16,
t he
t he
al .
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In the appeal to this Court it was contended that the Hi gh
Court was Wong, because, the Special Judge had no
jurisdiction to deal with the: application of the State made
on January 17, 1967 and pass an order that the Commandi ng
Oficer "should make a reference to the Central Government;
and that the Conmanding O ficer had no pow(* to cancel, the
intimtion dated January 16, 1967. The respondent contended
that the effect of the cancellation of the notice dated
January 16, 1967, was that no Court Martial proceeding was
to be comenced and that in any event the Special Judge had
jurisdiction and authority to try and di spose of the case
whi ch was pendi ng on June 30 1966 in the Crimnal Court by
virtue of the provisions contained in the Crimnal Law
Amendnent . (Anendi ng) Act, 1966. Disnissing the appeal

882

HELD : The provisions of the Arny Act, the Rules under
Section 549 of the Crimnal Procedure Code and the decisions
of this Court all support the conclusion that the Specia

Judge in  ;he present case was justified in asking the
Oficer Comanding to nake a reference to the Centra

CGovernment _and that the O ficer Commanding in the facts and
circunstances of the case expressed the opinion that the
appel l ants should be tried by crimnal courts because there
woul d in fact be no Court Mrtial proceedings.

The contention that the Oficer Conmanding having once
exercised the discretion under Rule 5 could not cancel the
discretion is wunacceptable. There are no -allegations of
mala fide or abuse of power to challenge the propriety of
the exercise of power and discretion.

Ranjit Sarup v. The Union of India & Anr., [1964] 5 S.C R

931, SVorn Datt Datta v. Union of India & Os., [1969] 2
S.CR 177; loginder Singh v. State of Hi nmachal = Pradesh,
Crimnal Appeal No. 34 of 1969 decided on 30-11-1970 and
Major E. G Barsay v. State of Bonbay, [1962] 2 S..R ' 195:
referred to.

The present appeal relates to a case "pending" imediately
before June 30 1966, before a Special Judge, wthin the
neaning of s. 5(1) (a) of the Crimnal Law Anendnment/ Act,
1966. The word "pending" win ordinarily nmean that the
matter is not concluded and the meet which has. cogni sance
of it can make an order on the matter in issue. The test is
whet her any proceedi ngs can be taken in the cause before the
Court or tribunal where it is said to be pending. Judged by
these tests the present appeal relates to a case pending
bef ore June 30, 1966.

It is not necessary that charges should have been franmed in
order to make it a case pending wthin the _meaning of
Section 5 (1) (a) of the 1966 Act. The words "Charged wth
and tried for an offence" nean that there are  accusations
and allegations against a person. The words "charged’ with
are wused in Section 5(1)(a) in contradistinction to the
words " Charges have already been franed" in Section 5 (1)
(b) of the Act. Further. Sections 251A, 252 and 253 of the
Code of Crimnal Procedure throw light as to the neaning to
be given to the words "charged with ’'and tried for _an
of fence".

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 241 of
1968.

Appeal by special |eave fromthe judgnment and order dated
Septenber 9, 1968 of the Rajasthan High Court in Crimina
Appeal No. 134 of 1968.
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S. V. GQupte, D. P. Singh, R K Jain and V. J. Francis,
for the appellants.
Debabrata Mukherjee and R N, Sachthey, for the respondent.
The Judgnent of the Court was delivered by
Ray, J. This is an appeal by special |eave against the order
and judgnent dated 9 Septenber, 1968 of the Hi gh Court
Raj ast han.

883
The question for consideration is whether the Additiona
Speci al Judge, Rajasthan, Jaipur could proceed with the
trial of Crimnal Case No. 2/68/Spl. Cr. as directed by the
order of the High Court., That case was initiated under a
sanction accorded’ by the Central Government under section
197 of the Code of Crimnal Procedure and section 6 (1) (a)
of the Prevention of Corruption Act and the appellants al ong
with four civilians were charged, with offences punishable
under sections 120-B, 161, 165A. 4,20, 409 and 467-A of the
I ndi an ~ Penal Code and section 5(2) of the Prevention of
Corruption Act read with sections 5 (1) (a) and 5 (1) (d)
of the Prievention of Corruption Act.
The Special Police Establishment,  Jaipur Branch on 27
January, 1966 put up before the Special Judge, Jaipur a
char ge-sheet agai nst the four appellants and four civilians.
One of the civilians turned approver. The four appellants
thereafter nade an /application on 13 Septenber, 1966 before
the Special Judge that they were Comm ssioned Oficers of
the Indian Arny and w thout conplying wth the provisions of
section 549 of the Code of Crimnal Procedure and the Rules
thereunder called the "Crimnal Courts and Court Martia
(Adj ust nent of Jurisdiction) Rules," the Special Judge could
not proceed against the appellants in the crimnal court
which under the Arny Act is described as a civil ‘court as
opposed to court-martial under the Arny Acts. The Specia
Judge rejected that application on 10 ~COctober, 1966 and
or der ed that the case would be put up for further
proceedi ngs on 16 January, 1967. A revision application was
thereafter noved in the Rajasthan High Court. The ' Hi gh
Court of Rajasthan by order and judgnment dated 20 Decenber,
1966 said that the Special Judge woul d proceed in accordance
with the provisions of Rules 3 and 4 of the Rules franed
under section 549 of the Code of Crimnal Procedure.
In conpliance with the aforesaid order of the H gh Court,
the Special Judge on 12 January, 1967 gave notice to the
Conmmanding O ficer, 123 Infantry Battalion (T.A ), Jaipur
notifying under Rule 4 of the Criminal Courts and Court
Martial (Adjustment of Jurisdiction) Rules, 1952 that the
appel l ants along with three civilians were charged with the
of fences as indicated above and charges would 'be "framed
agai nst the accused after the expiry of a period of  seven
days from the date of the service of the notice". On 16
January, 1967 the OficerComanding wote to the  Specia
Judge for Rajasthan that in exercise of the powers conferred
upon himby Rule 5 of the Crimnal Courts and Court Martia
( Adj ust nent of Jurisdiction) Rules, 1952 the O ficer
Conmmandi ng gave notice that the four Oficers neaning
thereby the appellants belonged to his Unit and that the
appel lants would be tried by Court Martial under the Arny
Act, 1950 for the offences alleged to have
884
been committed by the in as set out in the notice of the
Speci al Judge and that the Court of the Special Judge was
request ed to stay the proceedings against t he f our
appellants with imrediate effect. The letter concluded by
stating that the four appellants night be del i vered
i Mmediately to Major R N Kesar who was carrying the notice
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to be handed over to the Court by hand.

On 17 January, 1967 the State of Rajasthan made an appli-
cation before the Special Judge that under section 122 of
the arny Act, 1950 a period of three years was provided
after which no Court Martial proceedings could be comenced
against the Arny Oficers and the period of limtation was
to be conputed fromthe date of such of fence. The charges
of conspiracy and corruption against the appellants were
alleged to have been committed in the month of Decenber
1962 and the end of the year 1963 and as such, according to
the State of Rajasthan, the limtation for the purpose of
Court Martial expired with the close of the year 1966. The
State of Rajasthan submitted that the Special Judge took
cogni zance of the case on the basis of sanction granted by
the Central Governnent and there were two orders one from
the highest authority of the Governnent, nanely, t he
President of |India sanctioning the prosecution of the
appel l ants by a competent crimnal court and the other by an
O ficer Commandi ng for holding a Court Marlial and therefore
the matter mght be referred to the Central Governnent for
clarification. The Special Judge on 17 January, 1967 held
that along with the appellants three civilians were charged
with the conmi ssion of offence and they could not be tried
by Court Martial. The Special Judge requested the Com
mandi ng Oficer 'to make a reference to the Centra
CGovernment within seven days failing which the Special Judge
would nmnmake a reference to the Central Covernnent. The
Special Judge did not deliver the four appellants to the
Conmandi ng O ficer.

On 28 January, 1967 the O ficer Comrandi ng, 123 Infantry
Battalion (T.A ), Jaipur wote to the Special Judge that the
notice under Rule 5 of the Criminal Courts and Court Martia
(Adjustnent of Jurisdiction) Rules, 1952 served by the
Oficer on the Special Judge by letter dated 16 January,
1967 might be treated ,as cancelled.

On 21 March, 1968 the appellants nade an application before
the Additional Special Judge, Jaipur that the Comandi ng
Oficer acted illegally and wthout jurisdiction in
cancelling the earlier notice dated 16 January, 1967 and the
Commandi ng O ficer should have nade a reference to the Chief
of the Arny Staff. The appellants prayed that they night be
handed over to the Commanding Officer in terns of the letter
dated 17 January, 1967 issued by the Conmanding O ficer
asking the Special Judge to deliver the appellants, to the
Armmy authorities. On 5 April, 1968 the Additiona

885

Speci al Judge held that the Oficer Comrandi ng revised his
di scretion and intimated by letter dated 28 January, . 1967
that the earlier notice dated 16 January, 1967 issued  under
Rule 5 requiring delivery of the appellants to the Arny
authorities for trial by Court Martial was cancelled and
therefore the Special Judge would try the case and not
deliver the appellants to the arnmy authorities.

The appellants thereafter nade an application to the Hi gh
Court of Rajasthan under section 435 read with section 561-A
of ,the Code of Crimnal Procedure for quashing t he
proceedi ngs before the Additional Special Judge and for
directing the Special Judge to hand over the appellants to
be tried by Court Martial. The H gh Court by order dated 9
Septenber, 1968 dismissed the revision application and
directed the Special Judge, Rajasthan to conduct the tria
expedi tiously, because sufficient tine had el apsed since the
submi ssion of The charge-sheet by the Special Pol i ce
Est abl i shment Branch, Jai pur

Counsel on behalf of the appellants contended that the order
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of the H gh Court was wong for 3 reasons : First, that the
Speci al Judge having issued a notice on 12 January, 1967
under Rule 4 of the Crimnal Courts and Court Martia
(Adjustnent of Jurisdiction) Rules, 19,52 to the O ficer
Conmandi ng and having received a reply dated 16 January,
1967 fromthe O ficer, the Special Judge had no
jurisdiction to deal with an application of the State nmde
on 17 January, 1967 and pass an order on 17 January, 1967 on
the stay application that the Conmandi ng Officer shoul d nmake
a reference to the Central Governnment. The second contention
was that the Conmanding O ficer had no power to cancel the
intimation dated 16 January, 1967 by the subsequent letter
dat ed 28 January, 1967. Thirdly, it was said that the
sanction for prose caution accorded by the Centra
Government had no rel evance to section 549 of the Code
of Criminal Procedure read with the Rules.

Counsel on behal f of the respondent on the other hand
contended that the O ficer Cormmanding by letter dated 28th
January, /1967 cancelled the “earlier notice dated 16th
January; 1967 with the result that no Court Martia

proceedi ng was to be conmenced against the appellants. It
was said on behalf of the respondent that the conpetent
mlitary authority had power and jurisdiction to cance
the letter dated 16th January, 1967.  Secondly, it was
said that the Special Judge had jurisdiction and authority
to try and di spose of the case which was pending on 30th
June, 1966 in the crimnal court by virtue of t he
provi si ons cont ai'ned in the Crimnal Law  Amendnent

(Amendi ng) Act, 1966. The third, contention was that the
Speci al Judge, was justified in making an ~order on 17th
January, 1967 requesting the conpetent mlitary “authority
to nake a reference to the Central Governnent failing which
the Special Judge would nmneke a reference to the Centra
Gover nment .

886

In order to appreciate the rival contentions reference has
to be nmade to sections 125 and 126 of the Any Act and Rules
3- to 9 of the Crimnal Courts and Court Martial (Adjustnent
of Jurisdiction) Rules, 1952 nade by the Central =~ Gover nnent
in exercise of the powers under section 549 of the Code of
Crimnal Procedure

Sections 125 and 126 of the Arny Act are framed for the
purpose of ensuring that there is no conflict between the
crimnal court and the Court Martial. Section 125 confers
di scretion on the Oficer Commandi ng of ~the ~arny corps
division or brigade in which the accused is serving to
deci de before which court proceedings shall be instituted in
respect of an offence legend to be committed by the accused.
If the decision wll be for institution of " proceedings
before the Court Martial direction is given for detention of
the accused in mlitary custody. Section 126 provides that
where a crimnal court having jurisdiction is of ‘opinion
that proceedi ngs shall be instituted before it in respect of
any alleged offence, the crimnal court, may require the
O ficer Commandi ng mentioned in section 125, of the Arny Act
either to deliver the offender to the Magistrate or to
post pone proceedings pending a reference to the Centra
Gover nnment . Section 126(2) of the Army Act provides that
the O ficer Commandi ng shall either deliver the offender to
the Magistrate or shall refer the question to the Centra
Government  whose order upon such reference shall be final
These two sections of the AnY Act do not | eave any room for
doubt t hat if after comrencenent of Court Martia
proceedings the ordinary crimnal court intends to proceed
against an accused who is subject to, the control of the
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Army Act, the crimnal court will have to adopt either of
t he two courses nmentioned The order of the Centra
CGovernment shall be final in cases of, reference by the

crimnal court to the Government.

In the present case there was in the begi nning suggestion by
the O ficer Comrandi ng of institution of Court Mrtial pro-
ceedi ngs. When the Special Judge found on the application
nade by the State on 17 January, 1967 that section 122 of
the Arny Act raised the bar of linmtation with regard to
initiation of Court Martial proceedings and further found
t hat there were civilians. charged along with t he
appel lants, it was not unjustified in asking the Oficer
Conmmandi ng to make a reference to the Governnent in order to
prevent any conpetition or conflict between the crinmina
courts and Court Martial. On 17th January, 1967 as matters
stood, the Special Judge had the intimation fromthe Oficer
Conmandi ng t hat Court Martial proceedings woul d be

instituted. Therefore on a reading of section 126 of the
Ar ny

887
Act the Special Judge requested the O ficer Commanding to
refer t he guestion to the Central CGover nirent for

determ nation as to, the Court before which proceedings
woul d be started.

Section 549 of the Code of Crimnal Procedure empowers the
Central CGovernnent to make Rules as to the case in which
persons subject, to mlitary, naval or air-force law be
tried by a court to which the Code of Criminal Procedure
applies or by Court Maritial.  Wen any such person is
brought before the Magistrate and charged with an offence
for which he is liable to betried either by a court or by
Court Martial, the Magistrate' shall have regard to such
Rul es and shalt in appropriate cases deliver him together
with the statement of the, offence of Wiich he is accused

to the Commandi ng Officer for the purpose of being tried by
Court Martial.

There are 9 rules under section 549 of the Code of /Crim nal
Procedure. These Rules are called Crininal Courts and Court
Martial (Adjustment of Jurisdiction) Rules, 1952. Br oadl y
stated, rules 3 to 9 are, as follows Under rule 3, (a) a
Magi strate may proceed agai nst a person subject to mlitary,
naval or air-force |laws w thout being noved by "a competent

mlitary, naval: or air-force authority, or (b) by being
noved by such authority., Under rule 4 if the Magistrate is
of opinion that he will precede against- such a person

wi t hout being noved by the conpetent nilitary, naval or air-
force authority, he shall give witten notice, to the
Conmmandi ng O ficer of the accused and until the expiry of a
period of seven days shall not (a) convict or acquit’/ the
accused, or (b) hear himin defence or (c) frane in witing
a charge, or (d) nmake an order committing the accused for
trial by the High Court or by the Court of Sessions | under
section 213 of the Code of Criminal Procedure Under Rule 5

where wthin, the period of seven days or at any tine
thereafter before the Magi strate has done any act or issued
any order, the Commanding Oficer gives notice to the
Magi strate that the accused should be tried by Court
Martial, the Magistrate shall stay the proceedings and if
the accused is in his power or wunder this control the
Magi strate shall deliver himto the rel evant authority Under
rule 6 where a Magistrate has been noved by the conpetent
mlitary, naval or air force Authority under rule 3(b) and
the Commanding O ficer subsequently gives notice to the
Magi strate that the accused shall be tried by Court Martial

such Magistrate,. if he has not before receiving such notice
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done any act or issued any order referred to in rule 4,
shal | stay proceedings and, if the accused is in his power,
or under his control, shall deliver him to the relevant
authority. Under rule 7 where an accused person havi ng been
delivered by the Magistrate under rule 5 or 6 is not tried
by a court-martial for the of fence of which he is accused,
888

or other effectual proceedings are not taken against him
the Magistrate shall report the circunstance to the State

Government which may, in consultation with the Centra
CGovernment take appropriate steps to ensure that the
accused person is dealt with in accordance with | aw. Under

rule 8, where it conmes to the notice of the Magistrate that
a person subject to mlitary, naval or air-force |aw has
conmitted an offence, proceedings in respect of which are
instituted before himand that the presence of such a person
cannot be procured unless through mlitary, naval or air-
force, ~authorities the Magistrate may by a witten notice
require the Commanding Oficer of such person either to
deliver 'such a person to a Magistrate to be named in the
sai d notice for being proceeded against according to |aw, or
to stay the proceedi ngs agai nst such person before the court
martial if since instituted, and to nake a reference to the
Central Covernment for determ nation as to the Court before
whi ch the proceedings should be instituted. Under rule 9
where a person subject to mlitary, naval or air-force |aw
has commtted an offence which in~ the opinion of the
conpetent mlitary,  naval or air-force authority, as the
case may be, ought to be tried by a Mgistrate in accordance
with the civil lawin force or where the Central  Governnent
has on a reference nentioned in rule 8, decided that
proceedi ng$ agai nst such person should be instituted before
a Magistrate the Commandi ng Officer of such person shal

after giving a witten notice to the Magistrate concerned,
del i ver such person under proper-escort to that Mgistrate.

These Rules enjoin comng of crimnal courts and Court

Martial . Bef ore proceedi ng agai nst the person subject to
mlitary law, the Magistrate is required to give notice to
the Conmanding Officer. |If within the period of seven days

or before the Magistrate has done, any, act or issued any
order the Commanding Officer gives notice that the accused
shoul d be tried by a Court-Martial the crimmnal court shal
st ay pr oceedi ngs. | f thereafter the court-martia
proceeding is not taken the Magistrate nay report~ to the
State Governnent which may in consultation with the Centra
CGovernment take appropriate steps to ensure that the accused
is dealt with in accordance with law. \Were. it~ comes to
the notice of the Magistrate that proceedings ,,ought to be
instituted before himhe nay by witten notice require the
Conmandi ng Officer to deliver the accused to the 'Magistrate
or require the Commnding Oficer to stay the Court
",Martial proceedings if instituted and to make a reference
to the ,Central Government for determination as to the Court
bef ore which the proceedings shall be instituted. Rule 8
again supports The step taken by the Magistrate in the
present case, on 17th

889

January, 1967 when he required the Cormanding Oficer to
make a reference to the Central CGovernment. Under rule 9 if
the relevant authority of the arned forces is of opinion
that the crimnal court ought to try the offender or if the-
Central CGovernnent on a reference to it is of sinilar
opinion the offender is delivered to the Magistrate. Rule 9
is also attracted in the present case by reason of two
features, viz., the Oficer Commandi ng on 28th January, 1967
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i nf or med t hat no Court-Mrtial proceeding woul d be
instituted, and, secondly, the mlitary authorities never
asked the crimnal court to deliver the appellants to the
mlitary authority. The facts and circunstances indicate
that the conpetent mlitary authority formed the opinion
that-the appellants should be tried by the Special Court.
This Court in the case of Ram Sarup v. The Union of India(l)
consi dered the question whether section 125 of the Arny Act
could be said to be discrimnatory and violative of Article
14 of the Constitution. |In that case Ram Sarup who was
subject to the Army Act was tried by the General Court
Martial found guilty and sentenced to death. He then filed
a petition under Article 32 of the Constitution for a wit
of habeas corpus and a wit of certiorari setting aside the
order of the Court Martial ‘and the order of the Centra
Governnment. |t was contended there that section 125 of the
Army Act left tothe unguided discretion of the Oficer
mentioned in that section to decide whether the accused
shoul d be tried by a court-martial or by a crimnal ’court.
This Court repelled that contention and held "there is
sufficient material in the Act which- indicates policy which
is to a guide for exercising discretion and it is expected
that the discretion is exercised in accordance with it. The
Magi strate could question it and the Governnent in case of
di fference of opinion between the views of the Magistrate
and the Arnmy authorities decide the matter finally". In Ram
Sarup’s case (supra) this Court further-exam- ned the nmeaning
of sections 125 and 126 of the Arny Act and section 549 ' of
the Code of Crimnal Procedure and Rues 3 to 9 of the
Crimnal Courrts Court Martial (Adjustnent of Jurisdiction)
Rul es, 1952 made under the Code of Criminal Procedure and
laid down two pro,positions; First, if the Magistrate wll
find that the mlitary authorities do not” take effectua
proceedi ngs under the Army Act within a reasonable tinme the
Magi strate can report the cirCunstance to the State
CGovernment which may in consultation with the  Centra
Government . t ake appropriate steps to ensure that the accused

is dealt with in accordance wth |aw. Secondl y, ©~ whenever
there will be difference of opinion between the crinina

(1) [21964] 5 S.C R 931.

890

court and the mlitary authorities about the forumwhere an
accused is to be tried for the particular offence commtted
by him final choice about the forumof the trial of a
person accused of a civil offence nmeaning thereby an offence
triable by crimnal court rests with the Central Governnent.
This Court in the recent decision in SomDatt Datta v. Union
of India & Os.(1) considered the effect of rule 3 of the
Rul es framed under section 549 of the Code of Crim nal” / Pro-
cedur The petitioner in that case nmade an application /under
Article 32 for a wit of certiorari for quashing the
proceedi ngs before the Court-Martial whereby he was ' found
guilty of charges under sections 304 and 149 of the ' Indian
Penal Code and sentenced to 6 years’ rigorous inprisonment.
The contention in that case was that having regard to the
provi sions of section 125 of the Army Act and having further
regard to the fact that the Arny Oficer had in the first
i nstance decided to hand over the matter for investigation
to the Cvil Police and by reason of absence of notice under
Rule 5 of the Rules under section 549 of the Code of
Crimnal Procedure that the petitioner should be tried by
Court Mar tail, the crimnal court alone had jurisdiction
under rule 3 to try the petitioner. This Court held that
the action of the Oficer under section 125 of the Arny Act
constituting a court-martial indicated that decision was
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taken under section 125 of the Arny Act for institution of
Court Martial proceedings. Rule 3 was said to be applicable
to a case where the Police had conpleted the investigation
and the accused was brought before the WMagistrate after
subm ssi on of the charge-sheet. Rule 3 could not be invoked
where the Police netered started investigation. In Sone
Datt Datta’'s case (supra) this Court said about sections 125
and 126 of the Arny Act "These two sections of the Arny Act
provide a satisfactory nmachinery to resolve the conflict of
jurisdiction having regard to the exigencies of t he
situation in particular case." In the present case the
special Judge gave notice to the Oficer Commandi ng. The
Oficer Commanding had first said that Court-Martia
proceedings would be instituted. The Oficer Conmanding
thereafter cancelled that intimation. There is no further
aspect of conflict between the criminal court or the Court-
Martial in the present case.
The appellants contended that they should be delivered to
the Arnmy authorities. The Arny authorities did not want
delivery of the appellants to themfor any Court-Mrtia
pr oceedi ngs. On the contrary, the Ar nry authorities
indicated in no wuncertain terms that the Special Judge
shoul d proceed with-the case. Wen Special Judge asked the
Arny authorities to make a reference
(1) [1969] 2 S.C.R 177.

891
to the CGovernment the Arny authorities instead of making a
reference to the Governnment cancelled their first intimation
about ,the institution of Court MNarial proceedings with the
result that the Oficer Commanding expressed the opinion
that the appellants ought to be tried by a Magistrate in
accordance with | aw of the I and.
This Court 1in the recent unreported decision in ‘Joginder
Singh v. State of H machal Pradesh(1) considered t he
guestion as to whether the trial and conviction by the
Assi stant Sessions Judge in respect of an offence, under
section 376 of the Indian Penal Code viol ated provisions of
the Arnmy Act read with crimnal Courts and Court Martia
(Adj ust nent of Jurisdiction) Rules; 1952. The contention in
that case was that the criminal court did not follow the
provisions contained in section 126 of the Arny -~ Act read
with rules 3 and 4 of the Crimnal Courts and Court Martia
( Adj ust nent of Jurisdiction) Rules, 1952. |t was
particularly enphasised in that case that it was for the
conpetent officer to decide in the first instance that the
appel l ant should be tried by Court Martial- Thi's Court
referred to the earlier decision of this Court in Major E
G Barsay v. State of Bonbay (2) for the proposition  that
there was no exclusion of Jurisdiction of the ordinary
crimnal courts in respect of offences which are also
triable by Court Martian. Sections 125 and 126 of ‘the Arny
Act leave no doubt in that matter. Rule 3 (a) 'of the
Criminal Courts and Court Martial (Adjustment of Juris-
diction) Rules also indicates that the crimnal court can of
its own notion start proceedi ng agai nst an accused who is
subject to the Arny Act. The several provisions of the Arny
Act and the Rules also indicate that the crinminal court is
not powerless when it is of opinion that the case should be
tried in a crimnal court and in case of conflict between
the crimnal court and the Court-Martial the order of the
Central CGovernnent is final decision as to the forum of

trial of the offence. |In Joginder Singh's case (supra) this
Court examned the Rules and said that the absence of a
notice under rule 4 was not fatal in the facts and

circunmstances of the case because the conpetent nmilitary
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authority knowing the nature of the offence released the
accused from nilitary custody and handed himover to the
civil authorities, and the action anbunted to a decision by
the military authorities that the accused in that case- was
to be tried by an ordinary crimnal court and not by Court-
Marti al
The provisions of the Arny Act, the Rules under section 549
of the Code of Criminal Procedure and the decision of this
(1) Crimnal Appeal No.34 of 1969 decided on 30-11-1970
(2) [1962] 2 S.C R 195.
892
Court all support the conclusion that the Special Judge in
the present case was justified in asking the Oficer
Conmandi ng to make a reference to the Central Governnment and
that the Oficer Cormanding in the facts and circunstances
of the case expressed the opinion that the appellants should
be tried by crimnal courts because there would in fact be
no Court-Martial proceedi ngs.
The contention on behalf of the appellants that the Oficer
Conmandi ng havi ng once exercised the discretion under rule 5
could not cancel the discretion “is unacceptable. The
Oficer Commandi ng upon consideration of facts and
circunstances and particularly in the context of t he
comuni cation of the Special Judge on 17th January, 1968
intimted on 28 January, 1967 that the previous letter dated
16 January, 1967 was cancelled. There are no allegations of
nmal af i de or abuse of power to challenge the propriety of the
exerci se of power and discretion
The Oficer Conmandi ng did not l ack aut hority of
jurisdiction to conmunicate to the Special Judge that Court-
Martial proceedi ngs would not be instituted.
The Criminal Law Arending Act-, 1966 bei ng Act No.. 22 of
1966 has an inportant bearing on the  present  appeal
Section 5 of Act 22 of 1966 is as follows :-
"(1) Notwi thstanding anything contained in
this Act or in the principal Act as anended by
this Act, -
(a) cases pending immediately before the
30t h day of June, 1966, before a Special Judge
in which one or nore persons subject to
mlitary naval or air-force law is or are
charged with and tried for an offence under
the principal Act together wth any other
person or persons not so subject, and
(b) cases pending i medi atel y before the said
dat e bef ore a Special Judge in which one or
nore persons subject to mlitary,  naval or
air-force lawis or are alone charged with and
tried for an offence under the principal Act
and charges have al ready been franed ~agai nst
such person or persons shall be tried and
di sposed of by the special Judge.
(2) VWere in any case pending imrediately
before the 30th day of June, 1966, before a
special Judge one or nobre persons subject to
mlitary naval or air force law is or are
alone charged with and tried for an offence
under the principal Act and charges have not
been framed against such person or persons
before the said date
893
O where, on appeal or on revision against any
sentence passed by a special Judge in any case
i n which one or nore persons so subject was or
were alone tried, the Appellate Court has
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directed that such person or persons be,
retired and on such retrial charges have not
been framed agai nst such person. or persons
before the said date, then, in either case
the special Judge shall follow the procedure
laid down in section 549 of the Code of
Crimnal Procedure, 1898, as if special Judge
were a Magi strate
The question is whether the present appeal relates to a case
Pending inmrediately before 30 June, 1966 before a Specia
Judge within the meaning of section 5(1)(a). Sanstion was
accorded on 29 Cctober, 1965 under section. 197 of the Code
of Crimnal Procedure. A charge-sheet was subnmtted before
the Special. Judge on 27 January, 1966. On 5 March, 1966
the case was adjourned to 4 July, 1966 at the request of the
Public Prosecutor for enabling the Public Prosecutor to
supply the copi es-of docunents envisaged by section 113 of
the Code of Crimnal Procedure. The case was nunbered
4/ 66/ Spl . / Cr.
The word 'pending 9 cane up for consideration before this
Court in-Asgarali Nazarali Singaporawalla v. The State of
Bonbay( 1) . Crimnal Law Anmendnent Act. 1952 provided for
the trial of all offences under section 161, 165 or 165-A of
the Indian Penal Code or sub-section (2). of section 5 of
the Prevention of Corruption Act, 1947 exclusively by
Special Judges and directed the transfer of all such tria
pendi ng on the date of the, conming into force of the Act to
Speci al Judges. The Presidency Magistrate continued the
trial and acquitted the appellant. ~Upon appeal by the State
Government the Hi gh Court heldthat fromthe date of the
commencenent of the. Act the Presidency Magistrate |ost al
jurisdiction to continue | the trial and ordered retrial’ by
the Special Judge. It was contended that on the ‘date of
the conming into force of the Criminal Law Amendnment. Act,
1952, viz., 28 July, 1952, the case was not pendi ng because
no Speci al Judge was appoi nted until 26 Septenber, 1962 and
the trial also cane to an end on (26 Septenber, 1962. Thi s
Court did not accept that contention because the, accused
was not called upon his defence on 28 July, 1962 and the
exam nation of the. accused’ under section 342 of the Code
of Crimnal Procedure took Place after that date and the
accused filed his witer statement on 14 August, 1952 and

the addresses by the prosecution as well as the _defence
continued right UP to 26 Septenber, 1952. The wor d
"pending’” wll ordinarily nmean- that the matter is not

concl uded and

(1) [1966] S.C.R 678

8 94

the court which has cogni zance of it can nake an order on
the matter in issue. The test is whether any proceedings
can be taken in the cause before the court or tribunal where
it is said to be pending. The answer is that until the case
is concluded it is pending. Judged by these tests it  wll
appear that this present appeal relates to a case pending
bef ore 30 June, 1966.

The next question is as to what neani ng should be given to
the words 'charged with and tried for an offence under the
principal Act’, occurring in section 5(i)(a). Counsel for
the appellants contended that the words "charged wth and
tried for an offence”™ would mean that charges ’'had been
actually franed and trial conmmenced. There is a distinction
bet ween cl auses (a) and (b) of sub-section (1) of section 5
of Act 22 of 1966. Cause (a) deals with persons who are
subject to the mlitary, naval or air-force law being
charged with and tried for an offence together with a person
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or persons not so subject whereas clause (b) deals only with
persons who are subject to military, naval or air-force |aw.
In the present case, the appellants are persons who were
subject to mlitary |law and they were charged along Wth
civilians. Therefore, clause (a) is attrached. It is in
connection wth a case which concerns only persons subject
to- mlitary, naval or air-force law that under section
5(1)(b) it is en.acted that a case is not only to be pending
before 30 June, 1966 before a Special Judge but that charges
should also have been framed against such persons. The
absence of fram ng of charges ,in clause (a) and requirenent
of framng charges in clause (b) repels the -construction
suggest ed by counsel for the appellants that charges should
have been franmed in the present case in order to nmake it a
case pending within the meaning of section 5 (1) (a) of the
1966 Act. The words, “"charged with and tried for an
of fence” nean that there are accusations and allegations
agai nst~ the person. ~The words "charged with" are wused in
section 5 (1) (a) in contra-distinction to the words
"charges ' have already been framed" in section 5 (1) (b) of
the Act. Therefore the use of separate words in the two
separate clauses: (a) and (b) is significant to indicate
that the statute speaks of the words charged with" in cl ause
(a) not in the sense of "charges have been franed" in cl ause
(b). The legislativeintent is abundantly clear from the
use of separate words.

Sections 251, 251A, 252, 253 and 254 of the Code of Crimna
Procedure throw sone |light as to the meaning to be given to
the words "charged with and tried for an offence’. In the
trial of warrant cases instituted on a police report, the
Magi strate is to ;follow the procedure specified in section
251A and the present is one such. Section 251A contenpl ates
that the Magistrate on the comrencenent of the trial. shal
satisfy hinself that

89 5

the docunents referred to in section 173 have been furnished
to the accused and if he finds that the accused has not been
furni shed with such docunents or ‘any of them he shall / cause
them to be so furnished. In the present case, it wll
appear that in the nonth of March, 1966 the Public
Prosecutor made an application to the Special Judge for
adj ournnent of the case till the nonth of —July, 1966 to
enable copies of papers to be given to the accused  under
section 173 of the Code of Crimnal Procedure: Under
section 251A(2) if, upon consideration of all the docunents
referred to in section 173 and naki ng such exam nation, if
any, of the accused as the Magistrate thinks necessary and
after giving the prosecution and the accused an | opportunity
of being heard, the Magistrate considers the charge against
the accused to be groundl ess, he shall discharge him Thi s
provision that the Magistrate may discharge the  accused
wher e the charge against the accused appears to be
groundl ess indicates that the words "charged with" cannot be
said to mean framing of a charge. It is because the charge
or the allegation or accusation against the accused is
groundl ess that he is. discharged.

Again, in section 252 it will appear that the Magistrate in
any case instituted otherwi se than on a police report shal
proceed to hear the conplainant and take evidence' in
support of the prosecution. Under section 253, if, upon
taking the evidence referred to in section 252, and naking
such exanination of the accused as the WMagistrate thinks
necessary, he finds that no case against the accused has
been nmade out, the Magistrate shall discharge him The
provi sions contained in sections 252 and 253 are cases where
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the Magistrate deals with warrant case instituted not on a
police report but upon a conplaint.

These three sections i.e. sections 251A, 252 and 253
i ndi cate that an accused can be di scharged by the Magistrate
if the charge appears to be groundless. Charge is franed
under section 254 of the Code of Crimnal Procedure when the
Magi strate upon evidence and exam nation is of opinion that
there is ground for presunming that the accused has conmitted
an offence which the Magistrate is conpetent to try and
which could be ordinarily punished by themthat he shal
franme in witing a charge agai nst the accused. The charge
under section 255 of the Code of Crimnal Procedure is read
and explained to the accused and he shall be asked whether
he is guilty or has any defence to make.

The Special Judge therefore has jurisdiction to try and
di spose of the case.” It is a case pending before 30 June,
1966 and under Act 22 of 1966 it is to be tried and di sposed
of by the Magistrate. ~The letter dated 28 January, 1966 is
an additional reason to ind

L1100SupCl /71
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cate that the appellants are not required to be delivered to
the conpetent military authorities. It is also in evidence

that no court martial  proceeding is  pending and the
appellants are to he Tried by the Special Judge. The
j udgrment of the High Court is upheld.

The appeal therefore fails and di sm ssed.

R K P. S

Appeal dism ssed.
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