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Thi s appeal is directed against the judgnent and

order dated 12th March 1987 passed in WP. No.

2736/ 1976 by the H gh Court of Judicature at Allahabad
(Lucknow Bench ) whereby the Wit Petition filed by
Chhitan, Chandrika and Karia, a mnor son of Jai Ram
represented by his nother and guardi an Snt. Sonara

bei ng respondent Nos. 1 to 3 in this appeal were allowed
and deci sion of the consolidation authorities were set
aside. By allowing the said Wit petition, the appellants
were deprived of their alleged shares in ancestral tenancy
and giving sole tenancy rights to respondent Nos. 1 to 3
over the land of Khata No.111 in Village Bal ranpur,

Pargana and Tehsil Tanda, District Faizabad (hereinafter
referred to as the "said land"). W are not concerned wth
the other plots relating to Khata No. 13 as the disputes
raised in this case appeal does not relate to the said | and.
Therefore, we restrict ourselves in this appeal in respect of
the dispute only relating to the said |and.

Obj ections filed under section 9A(2) of the U P.
Consol i dati on of Hol dings Act 1953 ( in short "the Act") by
the parties in this appeal in respect of the entries in Khata
No. 111 and 13 relating to basic year 1378 Fasli were
referred to the Consolidation Oficer for adjudication. W
nmay reiterate, as noted herein earlier, that in this appea
the questions need to be decided only in respect of the
lands in Khata No. 111 and not Khata No. 13. 't is not in
di spute that the lands relating to Khata No. 111 in the
basi c year were recorded in the name of Saltanati.
Subsequently, in the year 1338 F this |and was recorded

in the name of Adhin by way of settlenent. On the death
of Adhin the said | and was recorded in the name of

Jabbar and then subsequently in the nanme of Jai Ram

Since Jai Ramwas not traceable in his place Snt. Sonara
his wife and m nor son Karia had represented the estate

as the legal heirs and representatives of Jai Ram Snmt.
Sonara entered into a settlement with Chittan son of

Dubri, Chandrika son of Sripat. Thereby the m nor Karia
represented by his mother Smt. Sonara agreed to have co-
tenancy rights in respect of Khata No.111, with Chittan

and Chandri ka. On the other hand, the appellants
representing Daya Ram and others jointly clained co-
tenancy rights in respect of the said |land on the ground
that the said | ands were acquired by their ancestor

Sal tanati and thereafter Jokhan son of Adhin was

recorded in the representative capacity.
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According to the appellants, the fam |y remai ned joint
till some tinme when the | and was recorded in the nane of

Adhin. Binda and Sanehi on the death of Sal atanati
separated fromtheir joint famly and Adhin separated

wi th his nephews Bhulai and Dukhi. In this manner, the
said land of Jokhan and Sal atanati were distributed in
the joint famly and the shares were divided equally.
However, the said |ands continued to be recorded in the
narme of Adhin. After sone tinme, Bhulai and Dukhi, who
were joint with Adhin al so separated from hi mand by
partition the lands were divided. |In the sane manner

Bi nda and Sanehi lived jointly for some tinme and
thereafter separated by partition. The entire |ands of
Khata No. 111 continued to remain recorded in the nane

of Adhin, even though Dukhi, Bhul ai, Binda and Sanehi
cultivated their |ands separately. After the death of
Adhin, the said | ands came to be recorded in the name of
his son Jabbar and thereafter on the death of Jabbar the
sane was recorded in the name of his son Jai Ram At
this stage, to understand the Pedi gree of the parties, it
woul d be appropriate to give a Pedigree chart herein now
which is not nowin dispute as was given by the
appel | ant s.

The Pedi gree chart which was set up by the

appel l ants is given below -

The Consolidation Oficer by his order dated 6th June
1972 decl ared the appellants or their predecessor in
interest as co-tenure holders in respect of the said | and
along with Jai Ram and determ ned the share on the basis
of the Pedigree, as noted above.

Aggri eved by the order dated 6th June 1972 of the
Consolidation Oficer respondent Nos. 1 to 3 filed an
appeal whereas Daya Ram and others preferred an appea
al so. However, the appeals filed by the parties before the
appel l ate authority i.e. Assistant Settlenent O ficer were
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di sm ssed. Revisions were filed by the parties before the
Deputy Director, Consolidation which were di sposed of by
allowing the sane partly and the foll owi ng order was
passed :

"It is ordered that over the basic year in

Khata No. 13 the names of Chhitan

(respondent No. 1), Jai Ram (Respondent

No. 2) and Chandri ka (Respondent No. 3) al one

shall be entered. In Khata No. 111 over pl ot

Nos. 152, 154, 161, 425, 435, 442, 475, 481

465 and 511 al so the nanes of the

respondent Nos. 1 to 3 shall only be entered.

Over the remaining plots of Khata No.111 in

accordance with the orders of Consolidation

O ficer and Assistant Settlenent Oficer

Consol i dation, the names of both the parties

shall be entered as co-tenants."

At this stage, let us take up the question of accepting
the Pedi gree chart set up by the contesting parties. It was
the case of Daya Ram and ot hers (appellants herein) that
Bekaru was the son of “Jokhan whereas the case of
respondent Nos. 1 to 3 was that Bekaru was the son of
Saltanati. However, the respondent Nos. 1.to 3 had failed
to prove that Bekaru was the son of Saltanati.
On a finding of fact arrived by the consolidation
authorities particularly the revisional authorities, it is not
in dispute now that Bekaru was the son of Jokhan and
therefore the Pedi gree set up by the appell ants nust be
accept ed.
As quoted herein above, the Deputy Director,
Consolidation held that in Khata No. 111 plot Nos. 152,
154, 161, 425, 435, 442, 475, 481, 465 and 511 the
nanes of Chittan, Jai Ram and Chandri ka be entered and
over the remaining plots of Khata No.111 the findings of
the Consolidation Oficer and the Assistant Settlenment
Oficer were accepted by him That is to say in respect of
the remaining plots in Khata No. 111, the respondent shal
be entered as co-tenure holders in respect of the
remai ni ng plots of Khata No.111

It is this order of the revisional authority passed in
the aforesaid revision cases Daya Ram and others filed a
wit application in the H gh Court of Allahabad, which
cane to be registerd as WP. No.2838/1976. It was,
inter-alia, the case nade out by Daya Ram and others in
the aforesaid wit application that the Deputy Director of
Consol idation acting as revisional authority had erred in
not hol di ng the appell ants who ought to have been held as
co-tenure holders of the said |and al ong wi th respondent
Nos. 1 to 3 and also remmining plots of Khata No.111. On
the other hand, the respondent Nos. 1 to 3 also filed a wit
application being WP. No. 2736/1976 agai nst the order
passed by the Deputy Director, Consolidation in revision
cases challenging the order of the Deputy Director,
Consolidation on the ground that in the adnmtted facts of
the present case respondent Nos. 1 to 3 ought to have
been held to be sole tenure holders in respect of the said
| ands.

By the inpugned judgrment, the H gh Court after
hearing the parties disposed of the aforesaid two wit
petitions by passing the follow ng order

“In the result, the wit petition
No. 2838/ 76 filed by Daya Ram and ot hers
is dismssed being devoid of merits and
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wit petition No. 2736/76 filed by Chitan
and others is hereby all owed and the order
dated 13.8.1976 passed by Deputy

Director, Consolidation in so far as it
relates to ten plots of Khata No.111
mentioned in the said order by which Daya
Ram and ot hers have been given co-

tenancy rights is hereby quashed and the
petitioners Chitan, Chandrika and Karia
under guardi anship of Snt. Somura are
directed to be recorded as sole tenure

hol ders to entire | and of Khata No.111 and
al so Khata No. 13 of village Bal ranmpur,
Tehsi| and Pargana Tanda, District

Fai zabad. No order as to costs."

VWi | e di sposing of ‘the wit petitions, the H gh Court
hel d i n substance as under: -

A The | and i n dispute did not devol ve upon Adhin from
Sal t anati'.
B. The land in Khata No.111 was resettled by then

I andl ord giving certain parts-to Adhin and certain
other plots to others.” Therefore, it was a fresh
settlenent and there was no continuity in the identity
of the hol di ng.

C. Accepting the findings arrived at by the consolidation
authorities or on the admitted facts, the Hi gh Court
hel d that the disputed holding didnot cone intact in
the identical formand only some of the plots of the
hol di ngs bel ongi ng to common ancestral were found

i ncluded in the disputed holding and therefore that
woul d not make an ancestral hol ding so as to give a
share in it to the appellants on that ground nor it
woul d be permissible to pick up those plots fromthe
hol di ng and declare themto be the ancestral property
and give a share in those plots to the appellants.

It is this order of the H gh Court, 'which is under
chal | enge before us in respect of which | eave was
grant ed. We have heard the | earned counsel on either
side and exam ned carefully all the orders of the
Consolidation authorities and finally the inpugned
j udgrment of the Hi gh Court.

It nust be brought on record that before us, no
subm ssi on has been nmade in respect of the appeal filed
by Daya Ram and ot hers chal | engi ng the portion of the
order which had gone against them W restrict
oursel ves only on the question whether the clains of
respondent Nos. 1 to 3 in respect of Khata No.111l were
justified or not as granted by the Hi gh Court.
On behal f of the appellants, the main contention of
Dr. R G Padia, |earned senior counsel appearing for
themwas to the effect that it was not open to the High
Court to set aside the findings of fact arrived at by the
consolidation authorities in the exercise of its extra
ordinary jurisdiction under Art. 226 of the Constitution
It was, however, not the submission of Dr. Padia that it
was not open to the High Court to exercise its
jurisdiction when the consolidation authorities had
erred in deciding a question of law on the facts adm tted
or proved by the parties before them Dr. Padia thus
contended that the High Court erred in setting aside the
finding of fact of the consolidation authorities by
substituting its own views on the question of fact under
Art. 226 of the Constitution

Secondly, it was contended by Dr. Padia that
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since two of the co-tenure hol ders were not nade
parties in the wit application who are appellant Nos. 13
and 14 in the appeal, the wit petitions heard and
di sposed of in their absence could not be said to be
mai nt ai nabl e in | aw

The aforesaid two-fold subm ssions of Dr. Padia
were, however, contested by M. O P. Sharmm, the
| ear ned seni or counsel who appeared for the respondent
Nos. 1 to 3. Let us therefore exanine the main
guestion, as raised by the | earned counsel for the
parties and noted herein earlier in detail. W have
al ready di scussed the inpugned judgrment of the High
Court and the order of all the three consolidation
authorities. It is now well settled law that in the
exercise of its extra ordinary wit jurisdiction High
Court is not supposed to interfere with the findings of
fact arrived at by the consolidation authorities unless
and until H gh Court concludes that such findings of
fact are either perverse or based on no evidence. It
may al so ‘be kept in mind that" M. Sharnma appearing
for the respondent Nos. 1 to 3 also had not advanced
any submi ssion to the extent that the findings of fact of
the authorities in the facts and circunstances of the
case could at all be said to be perverse or based on no
evidence. It was the submission of M. Sharma that on
the admtted fact and the findings arrived at by the
consol i dation authorities the H gh Court has only
declared the | aw on such admitted and proved facts.

It is well settled position of |aw by catena of decisions
of this Court that in the wit jurisdiction of the Hi gh
Court, it is always pernissible for it to correct the
deci sion of the consolidation authorities or to declare
the law on the basis of facts and proof of such facts.
For this proposition, we may usefully refer to a decision
of this Court in the case of Mukunda Bore vs.

Bangshi dhar Buragohain & Ors. reported in AIR 1980
SC 1524 in which this Court indicated as to when H'gh
Court can interfere with the orders of quasi judicial
authority. This observation may be quoted which is as
foll ows:

"While on facts the order of the Board

under appeal is not inpeccable, we nust

remenber that under Art. 226 of the

Constitution a finding of fact of a donestic

tribunal cannot be interfered with. The

Hi gh Court in the exercise of its specia
jurisdiction does not act as a Court of

Appeal. It interferes only when there is a
jurisdictional error apparent on the face of

the record conmitted by the donmestic

tribunal. Such is not the case here. It is

true that a finding based on no evi dence or

purely on surm ses and conjectures or

which is mani festly against the basic

principles of natural justice, may be said to

suffer froman error of law. In the instant

case, the finding of the Board that the

appel | ant does not possess the necessary

financial capacity, is largely a finding of

fact under Rule 206(2) of the Assam Exci se

Rul es, an applicant for settlenent of a shop

is required to give full information

regardi ng his financial capacity in the

t ender . Such i nformati on nust include
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the details of sources of finance, cash in
hand, bank bal ance, security assets, etc.
Then, such information is verified by the
Inquiry O ficer.”

(Underlining is ours )

In Syed Yakoob vs. K. S.Radhakrishnan & Os.
reported in 1964 (5) SCR 64 this Court observed as
foll ows: -

"finding of fact cannot be challenged in a
proceedi ng on the ground that the rel evant

and material evidence was insufficient to
sustain the finding and that adequacy or
sufficiency of evidence or an inference of fact
to be drawn fromthe evidence or finding of

fact are entirely within the jurisdiction of the
Tri bunal . "

Again in the case of State of West Bengal vs.
Shaw reported in AR 1990 SC 2205 this Court held that
if the quasi judicial tribunal had appreciated the evidence
on record and recorded the findings of fact, those findings
of fact would be binding tothe High Court. By the
process of judicial review the H gh Court cannot
appreci ate the evidence and record its own findi ngs of
fact. |If the findings are based on no evidence or based on
conj ectures or surm ses and no reasonable man woul d on
given facts and circunstances come to the conclusion
reached by the quasi-judicial authority on the basis of the
evi dence on record, certainly the H gh Court would
oversee whether the findings recorded by the authority is
based on no evidence or beset with surnises or
conj ect ur es.
In view of the law settled by this Court on the
guesti on under consideration, let us consider whether the
H gh Court was justified in reversing the order of the
consolidation authorities by declaring that the nanes of
Respondent Nos. 1 to 3 should be entered as co-tenure
hol ders in respect of the plots recorded in Khata No. 111
It would be fruitful for us to | ook into the findings arrived
at not only of the H gh Court but also of the consolidation
authorities. The Consolidation Oficer as the origina
authority under the Act on consideration of the materia
on record held the appellants to be co-tenure holders in
respect of the said land with respondent Nos. 1 to 3. In
appeal , the Assistant Settlenent O ficer held that the
Consolidation Oficer was justified in holding that the
nanes of the appellants with respondent Nos. 1 to 3
shoul d be entered in respect of the | ands recorded in
Khata No. 111, i.e. the case made out by the respondent
Nos. 1 to 3 that they may be declared as sole tenure
hol ders in respect of Khata No.111l was not accepted.

As noted herein earlier, the Deputy Director held the
respondent Nos. 1 to 3 in this appeal to be exclusive
tenure holders of ten plots and in respect of the remaining
plots of this Khata, the Deputy Director, Consolidation
directed the nanes of the appellants as well as the
respondent Nos. 1 to 3 should be recorded as co-tenure
hol ders.

We have already put on record that the H gh Court,
however, reversed the findings and order of the Deputy
Director, Consolidation by holding that the | ands recorded
in the entire Khata No. 111 nmust be recorded in the nanes
of respondent Nos. 1 to 3. It was the case of the
appel lants in this appeal before the H gh Court that since

A K
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the lands recorded in Khata No.111 initially belonged to
Saltanati and they represented his branch and that of
Bekaru, son of Jokhan, they were entitled to get shares
as per pedigree set up by the appellants. It was also
cont ended before the H gh Court that the Deputy Director,
Consolidation fell in error in holding the respondent Nos.
1to 3 to be the exclusive tenure holders of ten plots of
Khata No. 111 which according to them bel onged to
Saltanati. On the other hand, it was the stand of the
respondent Nos. 1 to 3 that the entire holding of the said
Khat a was acquired by Adhin and was recorded in his

nane in 1338 F. Therefore, |ands recorded in Khata
No. 111 which initially belonged to Saltanati was resettled
by the then landlord with Adhin and others. It was the

stand of the respondent Nos. 1 to 3 that the | ands
recorded in the said Khata-in the nane of Adhin in the
year 1338 F, certain other plots were al so recorded
therein. Accordingly, it was urged that the land in dispute
was acqui red by Adhin by way of settl ement which
continued to be in his possession and on his death it had
devol ved upon respondent Nos. 1 to 3 exclusively. The
appel l ants cannot claimany right, title and interest in
respect of entire Khata No.111 nor can they acquire co-
tenure holders rights onthe ground that the | and was
ancestral hol di ng.
From the above discussion, it is therefore clear that
al though originally the said | and had bel onged to
Sal tanati but subsequent event had clearly indicated that
it was recorded in the name of Adhin and therefore the
respondent Nos. 1 to 3, adnmittedly the successors.in
interest of the estate of Adhin, were entitled to succeed.
Accordingly, there cannot be any doubt that the identity of
the said | and was changed from Saltanati to Adhin and
thereafter to respondent Nos. 1 to-3. Even all the findings
arrived at by the Deputy Director, Consolidation in
respect of 10 plots in Khata No.111, as noted herein
earlier, the nanes of respondent Nos.1 to 3 would
exclusively be entered. At the sane tine, the Deputy
Director, Consolidation had also held that the names of
the appel l ants shoul d be included in remaining plots of
Khata No.111. Fromthe above adnmitted fact, it is clear
that the lands recorded in the said Khata were directed to
be recorded in different nanes. Fromthis it is apparent
that the identity of the lands in Khata No.111 were
directed to be changed which is not permissible in | aw.
Such being the position, it nust be held that the
respondent Nos. 1 to 3 being the successors in interest
fromthe side of Adhin whose name was duly recorded in
respect of the said land were entitled to succeed to the
said land on the basis of identity and resettl enment of 'the
sane. |If the identity of the | and has been changed, the
appel  ants coul d not get the property on the basis that
originally this land had been recorded in the nane of
Saltanati and that the said | and was their ancestra
property. Therefore, the pedigree set up at the instance of
the respondent Nos. 1 to 3, even if it cannot be relied on
the respondent Nos. 1 to 3 were entitled to succeed on the
basis of the aforesaid fact.
We nust also keep it on record that it was not
di sputed before the consolidation authorities nor it was
di sputed by the |l earned counsel for the appellants before
us that the identity of the said | and had changed in view
of the resettlenent in favour of Adhin. That being the
position, we nust hold that the appellants coul d not
acquire any co-tenancy rights even if the appellants
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succeeded in proving the pedigree set up by them and
al so acquisition of the |land by commopn ancestor.
Accordingly, the Deputy Director of Consolidation

was in error in giving co tenure holder rights to the
appel l ants herein in some of the plots of Khata No. 111
on the ground that those plots initially belonged to
Saltanati and it was ancestral hol ding of appellants.

In view of our discussions nmade herein above, we
therefore conme to the conclusion that the H gh Court
whil e reversing the order of the Deputy Director,
Consol i dati on had not set aside the findings of fact
arrived at by them but on the other hand has decl ared
the question of law on the admtted facts and the
findings of fact arrived at by the consolidation
authorities.

As noted herein earlier, Dr. Padia contended that

since two of the co-tenure holders were not nmade parties
in the wit application, who are Ram Bachan and

Subhash Chandra appellant Nos.13 and 14 in this

appeal , the wit petition ought to have been di sm ssed by
the Hi gh Court solely on the ground that in their absence
the wit petition could not be said to be naintainable in
law. This submi ssion of Dr: Padia cannot be accepted

for the sinple reason that Ram Bachan and Subhash

Chandra appellant Nos. 13 and 14 clainmed their share in
the said | and bei ng descendants of Saltanati. In view of
our findings nmade herein above that Sal tanati- had | ost

his right, title and interest in respect of the said | and
because of the fact that the said land was resettl ed and
recorded in the nane of Adhin, it cannot be said that

Ram Bachan and Subhash Chandra, appellant Nos. 13

and 14, herein ought to have been nade parties to the

wit application as they were not found to be co-tenure
hol ders in respect of the said |and. Accordingly, for non-
i ncl usi on of Ram Bachan and Subhash Chandra

appel lant Nos. 13 and 14 in the Wit Petition filed before
the Hi gh Court, it cannot be saidthat the wit petition
was not mmintainable in law. In view of the aforesaid
finding, the question of abatement on the death of Siya
Ram (f at her of Subhash Chandra) could not arise at all
Accordingly, in our view, Ram Bachan and

Subhash Chandra appell ant Nos. 13 and 14 were not at

all necessary parties to the Wit Petition No.2736/ 1976
and the question of non-nmaintainability of the wit
petitions before the High Court in their absence could

not arise. It is, therefore, not necessary to deal with the
decisions cited by Dr.Padia in connection with the
guestion of abatenent on the death of Siya Ramand

mai ntai nability of the wit petition for their non-

i nclusion. Accordingly, this question is answered in the
negati ve.

For the reasons aforesaid, this appeal fails and the
same is dism ssed without any order as to costs.




