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ACT:

Essential Commodities Act, 1955 (Act 10 of 1955), 's. 3(1)
and s. 3(2)(d)-Opinion of Central Governnent under s.. 3(1)
whet her must be recited in  _Control~ Order-Order whether
invalid wi thout such recital--Section 3(2)(d) whet her
suffers from excessive-del egation-Absence of provision for
appeal or revision against order of District Collector or
Deputy Conmissioner of Civil Supplies whether creates
unreasonable restriction on the right to carry on business
under Constitution of India, Art. 19(1)(f).

Practice-Plea for which adequate foundation has not been
laid in the pleadings could not be entertained.

HEADNOTE

The appellants who were adversely affected by the Rice
(Southern Zone) Myvenent Control Oder 1957, the Southern
States (Regul ation of Exports of Rice) Oder, 1964, and the
Andhra Pradesh Rice and Paddy (Restriction of <Muvenent)
O der 1965, noved petitions wunder Art. 226 of the
Constitution of India in the H gh Court of Andhra Pradesh
challenging the validity of these orders. The petitions
were dismssed by the H gh Court. |In appeal before this
Court by special leave as well as in a wit petition under
Art. 32 of the Constitution the follow ng contentions were
advanced before this Court : (i) The said Control Oders
offended Art. 303 of the Constitution in as nuch as they
suffered fromthe vice of discrimnation between one State
and another and of preference to one State over an other
(ii) the orders were in the nature of executive instructions
and did not fall wthin the nmeaning of subor di nat e
legislation; (iii) even if they could be regarded as
subordinate legislation they could not be saved under s.
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303(2) in the absence of the declaration contenplated
t her eby; (iv) the requisite opinion of t he Centra
Government within s. 3(1) of the Essential Supplies Act was
not found in any of the orders; (v) the Control Oders
i nposed unreasonable restrictions on the right of the
petitioners to carry on trade, as arbitrary powers had been
conferred in the matter of issuing or wthholding permts
and there were no provisions for appeal or revision against
refusal to grant a permit; (vi) S. 3 (2) (d) suffers from
excessi ve del egation

HELD : (i) The first three contentions could not be
entertained since no firmfoundation had been laid in
respect of themin the pleadings. [875 G 876 B]

(ii)There was no necessity of reciting the requisite
opinion within s. 3 (1) of the Act in the Control Orders.
it is inmplicit in the recital in the Control Oders that
they were being made under s. 3 of the Act, that the Cent-
rat Governnent had formed the requisite opinion wthin subs-
s. (1) of 'that section. [876B-(C|

(iii)The " permt could be granted either by the State
Governnment. or~ by responsible officers of the rank of the
District Collector or the Deputy Conmi ssioner of Cvi
Supplies. If the State CGovernment al one

872

had the powers to issue the permits the challenge on the
ground of unreasonabl eness of the restrictions woul d
admittedly not be available. There is no bar to any of the
aggrieved parties approaching the State Governnent by means
of a representation for a final decision even if the natter
has been dealt with by the District Collector or the Deputy
Conmi ssioner of Civil Supplies in the first instance and the
permt has been refused or wongly wthheld by those
officers. |In these circunstances the absence of a provision
for appeal or revision can be of no consequence. I't has
been pointed out in nore than one decision of this Court
that when the power has to be exercised by one of the
hi ghest officers the fact that, no appeal has been /provided
for is a matter of no nonent. [876 D 877 B]

Ms. Dwarka Prasad Laxmi Narain v. State of Utar Pradesh &
2 Os. [1954] S.C R 803, K L. Guptav. Bombay Minicipa
Corporation & O's. [1968] 1, S.C.R 274, 297 and Pannala
Biniraj v. Union of India, [1957] S.C R 233, 257. referred
to.

(iv) The question whether s. 3 (2) (d) suffers fromthe vice
of excessive del egation was no | onger at |arge. I n_~Bhana
Mal @ul zari Mal’'s case the attack on s. 3 of the Essentia
Supplies (Temporary Powers) Act, 1946 which was simlar in
terms to s. 3 of the Act on the ground of excessive
del egation was repelled. it was held that the Centra
CGovernment had been given sufficient and proper gui dance for
exercising its powers in effectuating the policy- of the
statute. [877D E]

Union of India & Os. v. Ms. Bhana Mal Gulzari Mal & O's.,
[1960] 2 S.C. R 627, applied.

JUDGVENT:

ORIG@ NAL JURISDICTION : Wit Petition No. 212 of 1969.
Petition under Art. 32 of the Constitution of India for the
enforcenent of fundanental rights and

Cvil Appeals Nos. 1802 to 1805 of 1969.

Appeal s by special |eave fromthe judgnent and order dated
April 16, 1968 of the Andhra Pradesh High Court in Wit
Petitions Nos. 3657 and 3658 of 1967 and 8 and 48 of 1968.
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Shyamal a Pappu, Bindra Thakur and Vineet Kumar, for the

petitioners and the appellants.

Jagadi sh  Swarup, Solicitor-General and R N. Sachthey, for

respondent No. 1 (in all the matters).

P. Ram Reddy and A. V. V. Nair, for respondents Nos. 2 and

3 (in C. A No. 1802 of 1969), respondent No. 2 (in C. As.

Nos. 1803 and 1804 of 1969) and respondents Nos. 2 to 4 (in

C. A. No. 1805 of 1969).

The Judgnent of the Court was delivered by

G over, J. The points involved in the wit petition and the

appeal s by special leave relate to the constitutionality and

validity

873

of the provisions of three Control Orders issued under s. 3

(2) (d) of the Essential Commpdities Act 1955 (Act 10 of

1955) hereinafter called the "act.." The wvalidity of s.

5(2)(d) of the act itself has also been assail ed.

The Control Orders which were pronul gated under s. 3(2) (d)

the Act were the follow ng
(i) The Ri ce (Southern Zone) Movenent Contro
Order, 1957,
(ii)The Southern States (Regulation of
Exports of Rice) Order, 1964; and
(iii)The Andhra Pradesh  Rice and Paddy
(Restriction of Movenent) Order, 1965.
In the a peals the appellants had nmoved the
H gh Court of Andhra Pradesh under Art. 226 of
the Constitution. There the petitioner;, were
dealers  in rice and rice products such as
puf fed, = parched and beaten rice (beaten rice
is known-as powa while, parched and puffed
rice is known as Murnmura’). Sone . of the
petitioners had applied for permts to  export
powa, nmurnura and idling fromthe State of
Andhra Pradesh to other States while others
had applied for permts to transport  one or
other of the rice/products to sone places
within Andhra Pradesh. The applications for
permts were'-either rejected or were not
di sposed of by the authorities concerned. In
the wit petitions the High Court exanined al
the contentions raised exhaustively and
repelled the attack on the constitutionality
of s. 3 (2) (d) of the Act as also the
rel evant clauses of the Control Orders.
Section 3 of the Act provides
(1) If the Central CGovernnent is of opinion
that it is necessary or expedient so to do for
mai ntaining or increasing supplies of  any
essential commdity or for securing /'their
equitable distribution and availability at
fair prices or for securing any essentia
commodity for the defence of India or the
efficient conduct of mlitary operations it
may, by order, provide for regulating or

prohi biting t he producti on, supply
distribution thereof and trade and comerce
t her ei n.

(2) Wthout prejudice to the generality of
the, powers conferred by subsection (1) an
order made thereunder may provide-

of
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(d) for regulating by licences, permts or
ot herw se t he st or age, transport,
di stribution, disposal, acquisition, use or
consunption of, any essential comuodity;
The 1957 Control Order extends to the States of Andhra Pra-
desh, Kerala, Madras, Mysore and Pondi cherry which has been
called the Southern Zone. According to cl. 3(1) no person
can export or attenpt to export or abet the export of rice
fromany place within the Southern Zone except under and in
accordance with a permt issued by the State CGovernnent
concerned or any officer authorised in this behalf by that
CGovernment subject to the condition that such export shal
be regulated in accordance with the export quotas fixed by
the Central Governnent. Now this control order made a
division into Southern Zone or regions in the matter of
export of rice. By the Control Order of 1964 the Southern
Zone or regions were further divided into four specified
areas /i.e., States of Andhra Pradesh, Kerala, Madras and
Mysore. Cause 3 of this order prohibited the export by any
person of rice fromany place within a specified area to a
pl ace outside that area except under-and in accordance wth
the permt issued by the State Government or an officer
aut horised by that Governnent in that behalf. The rice was
defined by cl. 2(b) to include broken rice and paddy as al so
broken rice and paddy products other than bran or husk. The
Control Order of 1965 inposed further restrictions on the
noverrent of rice and paddy. By, clause 3 restrictions were
pl aced on the novenent of these comodities fromany place
in any block to any place outside that block even within the
State of Andhra Pradesh:
M's. Shyanal a Pappu on behal f of the wit  petitioners and
the appellants before us nmade an attenpt to raise the
follow ng contentions in respect of the Control Orders :
1.Al the three Control Orders offended
Art. 303 of the Constitution. They suffered
from the vice of discrimnation between one
State, and another (and of preference’ to one
State over anot her
2. These orders were in the nature ~of
executive Instructions and did not fall wthin
the meani ng of subordinate | egislation.
3.BEven if the Control Orders could be regarded
as subordnate | egislation they were not - saved
by Art. 303(2) in the absence of t he
decl arati on contenpl ated t hereby,
875
4.The requisite opinion of the Central-
Governnment wit hins. 3 (1) of the Act was not
to be, found in any of the O ders.
5. The Control Orders inposed unreasonabl e res-
trictions on the right of the petitioners to
carry on trade as arbitrary powers had been
conferred in the matter of i ssui ng or
wi thholding permts and there were no provi-
sions for appeal or revision against refusa
to grant a permt.
Art. 301 in Part XIlIl of the Constituion declares that
subject to the other provisions of this Part trade, comrerce
and intercourse throughout the territory of India shall be
tree. Under Art. 302 Parlianment may by |law inpose such
restrictions on freedomof trade. comrerce or intercourse
between one State and another or within any part of the
territory of India as nmay be required inthe public
interest. Article 303 reads :-
"(1) Notwi thstanding anything in article 302,
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neither Parlianent nor the Legislature of a
State shalt have power to nake any |aw giving
or authorising" the giving of, any preference
to one State over another, or meking, or
aut horise the making of, any discrimnation
between one State and another, by virtue of
any entry relating to trade and commerce in
any of the Lists. in the, Seventh Schedul e.
(2) Nothing in clause (1) shall prevent
Parliament from nmeking any law giving, or
authorising the giving of, any preference or
maki ng, or authorising the making of, any
discrimnation if it is declared by such |aw
that it is necessary to do so or the purpose
of dealing wth a situation arising from
scarcity of goods in any part of the territory
of India."
Now t he Control Orders were nade under s. 3 of the Act. The
object | essentially was to regulate the export and novenent
of rice and of rice and paddy products from the Southern
St at es. These Control Orders were laid before both Houses
of Parlianent as required by sub-s. (6) of s. 3 of the Act.
It has not been shown how this formof |egislation wuld be
mere executive instruction and would not <constitute, |aw
made by Parliament wthin the neaning of s. 302. No
foundation was laid in the pleadings either before the Hgh
Court or in the wit petition beforeus as to how the
restrictions which were inposed by the Control Orders were
not in the public interest. It is significant that even on
the
876
poi nt of preference to one State over another or discrimna-
tion between one State and another State there is conplete
absence of pleading in the wit petition filed before us.
The High Court adverted to the matter but we have not | been
shown that any proper or firmfoundation was laid in the
wit petitions before the High Court on the question of
preference or discrimnation wthin Art. 303(1).. No
argunent, therefore, can be entertained on these nmatters.
We are unable to see the necessity of reciting the requisite
opinion withins. 3 (1) of the Act inthe Control Oders.
It is implicit in the recital in the Control Oders that
they were being nade under s. 3 of the Act that the Centra
CGovernment had fornmed the requisite opinion wthin sub-s.
(1) of that section. This disposes of ~the first~ four
contentions.
As regards the 5th point it is noteworthy that the permt is
to be issued by the State GCovernnment concerned or. any
of ficer authorised in this behalf by that Governnent. It is
conmon ground that the officers authorised by the /State
Covernment are the District Collector and the Deput y
Commi ssioner of Civil Supplies. These officers cannot but
be regarded as fairly high in rank who are expected to
di scharge their duties in a responsible In-Mssrs Dwarka
Prasad Laxmi Narain v. The State of Uttar Pradesh & 2
QO hers(1l) in which the provisions of cl. 4(3) of the UP
Coal Control Order 1953 which gave the licensing authority
absol ute power to grant or refuse to grant any-licence were
struck down on the ground that a |aw which confers
arbitrary and uncontrolled power upon the executive in the
matter of regulating trade or business in nornally avail able

comodities nust be held to be unreasonable. There the
power could be exercised by any person to whom the State
Coal Controller mght choose to delegate the sane. The

matter which has been stressed before us relates generally
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to the absence of any provision relating to appeal or
revision in the Control Orders if the District Collector or
the Deputy Conmi ssioner of Civil Supplies refuses to grant a
permit under clause 3 of the Order. |In Dwnarka Prasad’ s(1)
case the delegation could be made to any one which was
certainly a relevant factor in judging the reasonabl eness of
the inpugned provision. But in the cases before us the
permt is to be granted either by the State Government or by
responsi ble officers of the rank of the District Collector
or the Deputy Commi ssioner of Civil Supplies. Indeed, Ms.
Pappu quite properly agreed that if the State Governnent
alone had the power to issue the permts the challenge on
the ground of unreasonableness of the restrictions-would not
be avail able. W consider that there is no bar to any of the
aggrieved parties approaching the State Governnent by neans
of a representation

(1) [21954] S.C. R 803.

877

for a final decision even if the matter has been dealt with
by the '‘District Collector or the Deputy Comn ssioner of
Cvil Sup-plies in the first instance and the permt has
been refused or wongly withheld by these officers. In
these circunstances the absence of a provision for appeal or
revi sion can be of no consequence. At any rate it has been
pointed out in nmobre than one decision of this Court that
when the, power has to be exercised by one of the highest
officers the fact that no appeal has been provided for is a
matter of no nmonent; (See K L. ~CGupta v. The Bonbay
Muni ci pal Corporation & Os (1). It may al so be renenbered
that enmphasis was laid in Pannalal Binjraj v. Union of India
( 2) on the power being vested not in any mnor  officia
but in top-ranking authority. It was said that though: the
power was discretionary but it was not necessarily
di scrimnatory and abuse of power could not be easily
assuned. There was noreover a presunption that public
officials would discharge their duties honestly and in
accordance with rules of |aw

Lastly an effort was nade to agitate the point that s. 3 (2)
(d) of the Act suffers from the vice of excessi ve
del egati on. This question is no |onger at |arge. In The
Union of India & Qthers v. Messrs. Bhana Mal @il zari Ma
& Others(3) the attack on s. 3 of the Essential Supplies
(Tenporary Powers) Act 1946 which was simlar in terns to
s. 3 of the Act on the ground of excessive delegation was
repelled. It was held- that the Central Governnent had been
given sufficient and proper guidance for exercising its
powers in effectuating the policy of the statute.

In the result the wit petition and the appeals fail and
they are dismssed with costs. One set of hearing-fee.
G C Appeal s di sm ssed

(1) [1968] 1 S.C.R 274 at p. 297.
(2) (1957) S.C.R 233 at p. 257
(3) [1960] 2 S.C.R 627.
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