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ACT:

Services: The Special Rules for the A.P. Medical and
Health Services, 1982--Rules 2 and 10--Teaching and Non-
Teachi ng Cadres-Pronotion to the post of Additional Director
of Medical and Heal th Services and equival ent posts-- Senior-
ity determined in order of speciality should not be basis
for pronotion--Proper anendrment of Wrdings of rules wth
per spi cuity--Need for.

A.P. Subordinate  Services Rules--Rule 33(a)--Senior-
ity-Determnation of.

HEADNOTE

Under Rule 2 of the Special Rules for the A P.  Medica
and Health Services, 1982, which provided for the nmethod of
recruitnent to different classes and categories in‘the A P.
Medi cal and Health Services, there were three requirenments
for eligibility for consideration for pronotion to the C ass
I, Category | posts of Additional Director (Medical Educa-
tion) and equival ent posts. These were (i) the person should
be in categories 2 and 3 posts of Professors, (ii) he should
have a m ni mum service of two years in the said categories,
and (iii) he should have a total service of not - |less  than
three years.

The respondents were all originally recruited as G vi
Assi stant Surgeons, wupon selection by the State Public
Service Commssion. In the Select List prepared by the
Conmi ssi on, respondents No. 1 to 12 were recruited above the
ot her respondents. However, they were not considered for
promotion to the category of Additional Director and | other
equi val ent posts. Hence the aggrieved respondents took their
grievance to the State Adm nistrative Tribunal. The dispute
before the Tribunal was whether the requirenent of three
years service should be only in Class |, Categories 2 and 3,
or it was inclusive of service in Class Il. The Tribuna
held that it should be on the basis of total period of
service including in the |ower categories, subject to the
condition that the person should be holding the post of
Prof essor or equival ent post for at |east two years.
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In the appeal before this Court, on behalf of the State.
it was contended that the seniority for zone of considera-
tion for pronotion should always be of the feeding cadre and
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not from any other cadre. and that the mninum of three

years nust be in Class | in any category and can never be in

Class |l service.

Di smi ssing the appeals, this Court,

HELD: 1.1 The juniors who get accel erated pronotion on
account of fortuitous circunstances depending upon their
speciality and availability of vacancies in such speciality
should not be allowed to march over their seniors for ap-
pointnent to administrative posts. Any advantage gai ned by
juniors on such fortuitous circunstances of having some
speciality and promotion should not inpair the rights of
their seniors for promotion to posts where speciality or
teachi ng experience is not called for. The seniority deter-
mned in order of speciality should not. therefore, be the
basis for pronotion to adninistrative posts. Any rule pro-
viding for the contrary may be vulnerable to attack on the
ground of arbitrariness. [62G H; 63A]

1.2 It would be unreasonable and unjust to exclude the
service and overl ook the vertical seniority in the substan-
tive cadre  to which everyone was selected by the Public
Service Commission. |In nedical profession, there are spe-
cialities but it is generally accepted that they are not of
equal importance or-utility. However, the pronotions are
al l owed on the basis of the respective specialities and the
avai lability of pronptional vacancies in such specialities.
A junior with relatively less inportant speciality may be
fortunate enough to get quick pronotion than his senior wth
a different speciality. [62E-QJ

1.3 The seniority in the category of professors in the
teachi ng and non-teaching cadre or in the | ower cadre based

on speciality-wise will not be relevant for preparation of a
panel for pronotion to the cadre of Additional Director and
ot her equivalent posts in Category |. Equally. the service

rendered as Deputy CGivil Surgeon in Category 5 cannot. also
be the basis for preparing the panel for consideration.
Further nore. Rule 2 does not expressly exclude the  service
in Class 11 Cadre for preparing panel for consideration for
pronotion to the Category of Additional Director and equiva-
| ent posts. [62B-E]

2 Imprecise drafting of the Rules has led to nisunder-
standing and litigation. It would, therefore. be proper for
the State Government to have the wordings of the Rules
properly anended with perspicuity to
57
give effect to the view indicated herein. [63B-C]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal Nos. 3131 and
3132 of 1988.

Fromthe ' Judgnment and Order dated 15.4.1987 of the A P.
Admi ni strative Tribunal in RP. No. 1909 of 1985.

K. Madhava Reddy, G Prabhakar and Narasinmhu P.S. . (NP)
for the Appellant.

S. Ramachandran, B. Kanta Rao and N. Venkatarayudu for
the Respondents.
Ms. Rani Chhabra and B. Rajeshwar Rao for the Interveners.
The Judgrment of the Court was delivered by

K. JAGANNATHA SHETTY, J. These appeals are directed
against the order of the A P. Admnistrative Tribunal
Hyderabad dated April 15, 1987 directing the State Govern-
nment to consider the cases of Officers for pronotion to the
category of Additional Director of Medical and Health Serv-
i ces and equi val ent posts on the basis of seniority includ-
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ing service in their |ower cadre.

The appointnent in the A P. Medical and Health Services

is regulated by the statutory rules <called "The
Rules for the A P. Medical and Health Services,
(called shortly as the "Rules").

Al  the respondents were originally recruited as
Assi stant Surgeons upon selection by the State Public
i ce Conmi ssion. The mnimum qualification for G vi
ant Surgeon is MB.B.S. The post of Civil Assistant
is equivalent to the post of Assistant Professor. Th
inter-transferable posts but a Post Gaduate Deg

necessary for posting as Assistant Professor. The

Assi stant Surgeon is also posted as Tutor in the t
side if he has no Post Graduate Degree qualification

Speci al
1982"

G vi
Serv-
Assi st -
Sur geon
ey are
ree is
G vi
eachi ng
In the

select list prepared by the Public Service Conmission
respondents 1 to 12 were ranked above the other respondents,

but they were not considered for promotion to the ¢
of Additional Director and other equivalent posts.
juniors in the original cadre were appointed to such
and that was their grievance before the A P. Admnis
Tri bunal
58

Al Cvil Assistant Surgeons including Assistant
sors and Tutors are eligible for pronmption as Deputy
Sur geon on t he basi s of seniority of As
Professors/Civil Assistant Surgeons and Tutors. It i
that the post of Deputy Civil Surgeons are not cadre
They are just like Selection Grade posts covering
total cadre strength of Cvil Assistant Surgeon posts
are common both in teaching cadre as well asin non-t
cadre.

From the very beginning after formati on of Andhr
desh State, the G vil Assistant Surgeons are appoin

at egory
Their
posts,
trative

Pr of es-

Civil
si st ant
s said

posts.
15% of
. They
eachi ng

a Pra-
ted by

direct recruitnent except perhaps in the year 1984, when

there was direct recruitment of Assistant Professors wth
the mnimum qualification of Post Gaduate degree in the
concerned speciality.

The Rules contain inter alia two parts; Part-I and
Part-11. W are concerned with Part-1 only. It consists of
the follow ng three branches:

Branch- | Teachi ng cadre
Branch-11 Non-t eachi ng cadre
Branch-111 Laboratories

Branch-1 Teaching cadre again consists of Cass-1 and
Class-11. Under Class-I. there are six categories of posts.
They are as foll ows:

Cat egory-1 Additional Director of Medical and Health
Servi ces (Medi cal Education), Principals

of Medical Colleges, Superintendents
Medi cal Col | eges, Superintendents of
Teaching Hospitals and Principal, G
nment Dental Coll ege.

Cat egory- 2 Pr of essors--d i ni cal

Cat egory-3 Pr of essors--Non-C i ni cal

Cat egory-4 Dent al Professors.

Cat egory-5 Deputy Civil Surgeons--Cinical an
clini cal

Cat egory-6 Deputy Civil Surgeon--Dental

Class-11 consists of the followi ng three categori

Category 1 Assi stant Professors--Clinical an
clinical

59

Cat egory-2 Assi stant Professors-Dental.

Category 3 Tut ors.

Rul e 2 under Branch-1 Teaching cadre provides for

of

vern-

d non-

es:
d non-

met hod
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of recruitment to different classes and categories. This
Rule is inmportant and may be read in full:

"Rul e 2 Appoi ntnent--Appoi ntment to the various classes
and categories shall be made as foll ows:

Cl ass and Cat egory Met hod of Recruit nment

Class-1 Category- 1 (i) By prombtion from anobng the
Addi tional Director of hol ders of the post of Professors
Medi cal & Health Services included in Cass-|I Categories 2
(Medi cal Education), and 3 of this branch with not |ess
Principal s of Medi cal than three years service of which
Col | eges, Superi ntendents at least two years service in the
of Teachi ng general said Category on First year in

Hospital s and Principal, ' which panel is prepared.
CGovernment Dental Coll ege.
Provi ded that the post of princi
pal, CGovernnent Dental College
shall be filled in by pronotion
fromanong the hol ders of the
posts included in class-1, Cate-
gory-4.
(ii) who have conpl eted 45 years
of “age on first January or 1st
July of the year in which pane
i s prepared.

Cat egory-2 (i) By pronotion fromanong the hol ders
of the posts of Deputy Civil Surgeons
(clinical) included in Cass-I, Catego

ry-5 of this branch;
(i) By promtion fromthe  holders of
posts of Assistant Professors (clinical)

included in Class-I11, Category- 1 of this
branch if persons fromitem (i) are not
avail abl e. "

Sinmlar are the provisions for pronotion to the posts of

pro-

60

fessors (non-clinical) in Category-3:

" Cat egory- 3: (i) By promption from anong the hol ders

of the posts of Deputy Civil Surgeons
(non- clinical) included-in Cass-I
Cat egory-5 of this branch
(ii) By pronotion fromthe hol ders  of
posts of Assistant Professors- (Non-
clinical) included in Cass-11, Catego-
ry- 1 of this branch if persons” from
item (i) above are not avail able."
It wll be convenient, if at this stage, we also read
the anmendment to the foregoing Rules nade on March 29, 1988.
They are as foll ows:
AMENDMENT  TO SPECI AL RULES FOR THE ANDHRA PRADESH -~ MEDI CAL
AND HEALTH SERVI CES
(GO MNo. 182, Health, Medical and Fanmily Welfare (A 1) 29
Mar ch, 1988)
1. Constitution ..........
2. Appointnment to the various categories of posts
shal | be made as shown in the Tabl e bel ow
Cat egory of Post Met hod of Recruit nment
Category: 1
Addi tional Director of By promption from anmong the hol ders
Medi cal & Health Service of the post of professors in Cate-

(Medi cal Education), gories 2 and 3 with not |less than
Princi pal s of Medi cal three years of service of which at-
Col | eges, Superintendents | east two years shall be in one

of Teachi ng Gener al the said categories as on first

Hospital s and Principals January or 1st July of the year in
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Gover nnent Dent al whi ch panel is prepared.

Col | ege.

There are three requirenments for eligibility for considera-
tion

61

for pronotion to the category of Additional Director and
equi val ent posts: (i) He should be in cadre 2 and 3 in O ass
I; (ii) He should have a mininmumservice of two years in the
said categories; and (iii) He should have a total service of
not less than three years.

Two Vyears service in the category appears to nmean two
years service as Professor and this is not in doubt or
di spute. The dispute, however, is about the requirenent of
service of three years. \Wether that service should be only
in Class-I categories 2 and 3 or inclusive of service in
Class-11 is the question for consideration. The Tribuna
appears to have accepted the latter view It has been held
that pronotion to the post of Additional Director and equiv-
alent 'posts is to be nmade on the basis of total period of
service . in.including servicein the |ower categories subject
to the condition that the person should be holding the post
of Professor or equival ent post for at |east two years.

M. Madhava Reddy, |earned counsel for the appellants
argued that the view taken by the Tribunal would be contrary
to the rule of seniority in the cadre of = Professors. The
seniority for zone of consideration for pronotion should
al ways be of the feeding cadre and not from any other cadre.
Ref erence was nmade to Rule 10 of the Rules and also to Rule
33(a) of the Andhra Pradesh State and Subordi nate Services
Rul es. Counsel also contended that the minimumthree years
of service provided under rule 2 in any event nust be in
class-1 in any category and it can never be in Cass-I
Servi ce.

We are unable to accept the subm ssion of |earned ' coun-
sel for the appellants, having regard to the facts and
circunstances of this case. Rule 10 of the Rules requires
determ nation of seniority on unit wise. It reads:

"10. Seniority. For purposes of seniority and appointnment as

full nmenbers the posts included in this branch shall consti-

tute separate units as indicated below

Unit 1 Class | Category- 1, viz. Additional Director of
Medi cal and Health Services (Medi ca
Educati on), Princi pal s of Medical Colleges,
Superi nt endents of Teachi ng Genera

Hospit al s.
Unit 2 G ass | Category-2 viz. (i) Professors (Cinica
and nonclinical).
62
Unit 3 Class | Dent al Prof essors.

provi ded that Deputy Civil Surgeons and Assistant Professors
shal | have separate seniority in order of speciality"

Rule 33(a) of the A P. Subordinate Service Rules pro-
vides that seniority of a person in service, class, category

or grade shall, unless he has been reduced to a | ower  rank
as a punishnment, be determined by the date of his first
appoi ntnent to such service, class, category or grade. It

seens to us that the seniority in the category of professors
in the teaching and non-teaching cadre or in the | ower cadre
based on speciality wise may not be relevant for preparation
of a penal for promption to the cadre of Additional Director
and ot her equival ent posts in Category. Equally the service
rendered as Deputy Civil Surgeon in category 5 cannot also
be the basis for preparing the panel for consideration. As
observed earlier, Deputy Civil Surgeon is a conmon category
in all the Branches; Branch-lI teaching cadre; Branch-I
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non-teaching cadre and Branch-111 Laboratories. It is a part
of the category of Civil Assistant Surgeons, and not cadre
post. It is just |like selection grade post covering in al
15% of total cadre strength of Civil Assistant Surgeons. The
posts are distributed in all the three Branches and prono-
tion to the posts depends upon the available vacancies in
every branch.

Furthernore, Rule 2 does not expressly exclude the
service in Cass-11 Cadre for preparing panel for considera-
tion for pronotion to posts with which we are concerned. W
al so consider that it would be unreasonable and wunjust to
exclude the service and overlook the vertical seniority in
the substantive cadre to which everyone was sel ected by the
Public Service Conmission. In nedical profession there are
specialities and specialities, but it is generally accepted
that they are not of equal inportance or utility. However,
the pronotions are allowed on the basis of the respective
specialities and the-availability of pronotional vacancies
in such specialities. Ajunior with relatively less inpor-
tant speciality nay be fortunate enough to get quick prono-
tion than his senior with a different speciality. W are of
the opinion that the juniors who get accelerated pronotion
on account of fortuitous circunstances dependi ng upon their
speciality and availability of vacancies in such speciality
should not be allowed to march over their seniors for ap-
pointnent to admnistrative posts. Any advantage gai ned by
juniors on such fortuitous circunstances of having sone
speciality and pronotion should not-inpair the rights of
their seniors for pronotion to posts where speciality or
teachi ng experience
63
is not called for. The seniority determned in order of
speciality should not therefore be the basis for pronotion
to adm nistrative posts. Any rule providing for the contrary
may be vul nerable to attack on the ground of arbitrariness.

We therefore, concur with theview expressed by the
tribunal and dism ss these appeals with costs.

Before parting with the case, however, it is ‘necessary
to point out that the inprecise drafting of the present
Rules has led to misunderstanding and litigation and it
woul d be proper for the State Governnent to have the word-
ings of the Rules properly anended with perspicuity to -give
effect to the view indicated.

N. P. V. Appeal s di s-
m ssed.
64




