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State of Rajasthan/questions legality of the judgnent rendered by

a | earned Single Judge of the Rajasthan Hi gh Court at Jodhpur hol di ng
that the trial against the respondent for alleged conmn ssion of

of f ences puni shabl e under Sections 279, 337, 338 and 304(A) of the

I ndi an Penal Code, 1860 (in short the 'IPC ), could not be continued
indefinitely. The | earned Additional Chief Judicial Mgistrate,

Gul abpura, Bhilwara, Rajasthan directed acquittal of the respondent who
was facing trial for alleged comr ssion of aforesaid offences. The

al | eged incident took place on 28th March, 1995. The trial court closed
the evidence in the light of the decision of this Court in Raj Deo
Sharma vs. State of Bihar (1998 (7) SCC 507).

The Hi gh Court as noted above, observed that the trial cannot

proceed indefinitely and the trial had not come to'an end for a period
of six years, and, therefore, |earned Additional Chief Judicia

Magi strate was justified in closing the evidence and directing
acquittal.

The correctness of the decisions in two Raj Deo Sharnmm’s cases

i.e. Raj Deo Sharma vs. State of Bihar (1998 (7) SCC 507) and (1999 (7)
SCC 604) and that of "Commobn Cause" a Registered Society vs. Union of
India and Ors. (1996 (6) SCC 775) and (1996 (4) SCC 33) was consi dered
by seven-judge Bench in P. Ramachandra Rao vs. State of Karnataka
(2002(4) sSCC 578). In the said case after considering the various
decisions it was held as follows :

"For all the foregoing reasons, we are of the

opi nion that in Common Cause case (I) - (1996 (4) SCC
33 : 1996 SC (Cri) 589) [as nodified in Common Cause
(1) V026 (1996 (6) SCC 775 : 1997 SCC (Cri) 42) and Raj
Deo Sharma (1)- (1998 (7) SCC 507 : 1998 SCC (Cri)
1692 and (I1)- (1999 (7) SCC 604 : 1999 SCC (Cri)
1324) the Court could not have prescribed periods of
limtation beyond which the trial of a criminal case
or a crimnal proceeding cannot continue and mnust
mandatorily be cl osed followed by an order acquitting
or discharging the accused. |n conclusion we hol d:

(1) The dictumin A R Antulay case (1992
(1) SCC 225 : 1992 SCC (Cri) 93) is correct
and still holds the field.
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(2) The propositions energing fromArticle

21 of the Constitution and expoundi ng the
right to speedy trial laid down as guidelines
in AR Antulay case (supra) adequately take
care of right to speedy trial. W uphold and
reaffirmthe said propositions.

(3) The guidelines laid dowmn in AR Antul ay
case are not exhaustive but only illustrative.
They are not intended to operate as hard and
fast rules or to be applied like a straitjacket
formula. Their applicability would depend on
the fact situation of each case. It is
difficult to foresee all situations and no
general i zation can be nmade.

(4) It is neither advisable, nor feasible,

nor judicially perm'ssible to draw or
prescribe an outer limt for conclusion of al
crimnal proceedings. Thetime-limts or bars
of limtation prescribed in the severa
directions made in Common Cause (1), Raj Deo
Sharma case (I) and (I1) could not have been
so prescribed or drawn-and are not good | aw.
The crimnal courts are not obliged to
terminate trial or crimnal proceedi ngs nerely
on account of lapse of tine, as prescribed by
the directions made in Common Cause case (1),
Raj Deo Sharma case (1) -and (l1). At the npst
the periods of tinme prescribed in those
deci si ons can be taken by the courts seized of
the trial or proceedings to act as rem nders
when they may be persuaded to apply their
judicial mnd to the facts and circunstances
of the case before them and detern ne by
taking into consideration the several relevant
factors as pointed out in AR Antulay case
and decide whether the trial or proceedings
have become so inordinately del ayed as to be
cal l ed oppressive and unwarranted. Such time-
[imts cannot and will not by thensel ves be
treated by any court as a bar to further
continuance of the trial or proceedings and as
mandatorily obliging the court to term nate
the sane and acquit or discharge the accused.

(5) The crimnal courts should exercise their
avai | abl e powers, such as those under Sections
309, 311 and 258 of the Code of Crimna
Procedure to effectuate the right to speedy

trial. A watchful and diligent trial Judge can
prove to be a better protector of such right
than any guidelines. |In appropriate case,

jurisdiction of the High Court under Section 482
Cr.P.C. and Articles 226 and 227 of the
Constitution can be invoked seeki ng appropriate
relief or suitable directions.

This is an appropriate occasion to rem nd the

Union of India and the State Governments of

their constitutional obligation to strengthen

the judiciary \026 quantitatively and qualitatively
\ 026 by providing requite funds, manpower and
infrastructure. W hope and trust that the
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Gover nment shall act."”

It was held that the dictumof the Constitution Bench in

A R Antul ay’s case (supra) continues to hold the field and bars of
[imtation introduced in Cormon Cause (1) and Common Cause (11) and Raj
Deo Sharma (1) and Raj Deo Sharnma (l1) cannot be sustained as these
deci sions were rendered by two or three Hon' ble judges and run counter
to the view expressed by the Constitution Bench in AR Antulay’'s case
(supra). It was held as follows.

"The Constitution makers were aware of the Sixth

Amendnent provisions in the Constitution of the USA
providing in express ternms the right of an 'accused’ to be
tried speedily. Yet thi's was not incorporated in the |Indian
Constitution. So long as A K. Gopalan v. State of Madras
(1950 SCR 88) heldthe field inIndia, only such speedy
trial was avail abl e as the provisions of the Code of
Crimnal Procedure made possible. " No proceeding could ever
be quashed on the ground of delay. On a proper grievance
bei ng made, or-suo nmoto, court coul d al ways ensure speedy
trial by suitable directions to the trial court including
orders of transfer toa court where expeditious disposa
coul d be ensured.

Wth the decision of this Court in Maneka Gandhi v.
Union of India (1978 (1) SCC 248) Article 21 received a new
content. Procedure relating to punishnent of crine nust be
fair, just and reasonabl e. Hussainara Khatoon (1) v. Hone
Secretary, State of Bihar (1980 (1) SCC 81) and | ater
deci si ons have spelt out a so-called 'R ght to Speedy Trial
fromArticle 21. It is both a convenient and self-
expl anatory description. But it does not follow that every
i ncident attaching to the Sixth Arendnent right ipso facto
isto be read into Indian Law. I'n the USA the right is
express and unqualified. In India it is only a conmponent of
justice and fairness. Indian courts have to reconcile
justice and fairness to the accused with many ot her
i nterests which are conpel | ing and paranount.

Article 21 cannot be so construed as to make nockery
of directive principles and another even nore fundanent al
right i.e., the right of equality in Article 14.

The concept of delay nmust be totally different
dependi ng on the class and character of the accused and the
nature of his offence, the difficulties of a private
prosecutor and the |eanings of the governnent.

The court nust respect |legislative policy unless the
policy is unconstitutional

Statutes of limtation, limted though they are on
the crimnal side, do not apply to :

(a) serious offences punishable with nmore than 3
years i nprisonnent;

(b) all econom c of fences.
Corruption by high public servants is not protected
for both these reasons.

Ri ght to speedy trial is not a right not to be tried.
Secondly it only creates an obligation on the prosecutor to
be ready to proceed to trial within a reasonable timne;
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That is to say without any delay attributable to his
devi ousness or cul pabl e negli gence.

The actual length of time taken by a trial is wholly
irrelevant. 1In each individual case the court has to
performa balancing act. 1t has to weigh a variety of
factors, sone telling in favour of the accused, sone in
favour of the prosecutor and others wholly neutral. Every
deci sion has to be ad-hoc. It is neither pernissible nor
possi bl e nor desirable to lay down an outer limt of tine.
The U.S. Suprene Court has refused to do so. Sinmilar view
is taken by our court. There is no precedent warranting
such judicial |egislation

The foll owi ng kinds of delay are to be totally
ignored in giving effect-'to the plea of denial of speedy
trial:

(A Delay wholly due to congestion of the Court
cal endar, —unavail ability of judges, or other
ci rcunst ances beyond the control of the prosecutor.

(B) Del ay caused by the accused hinself not merely by
seeki ng adj ournnment's but al so by | egal devices which
the prosecutor has to counter.

(C) Delay caused by orders, whether induced by the
accused or not of the court, necessitating appeals or
revi sion or other appropriate actions or proceedings.

(D) Del ay caused by legitimte actions of the
prosecutor e.g., getting a key witness who is kept out
of the way or otherw se avoi ds process or appearance
or tracing a key docunent or securing evidence from
abr oad.

Delay is usually wel conmed by the accused.” He
post pones the delay of reckoning thereby. It may inpair the
prosecution’s ability to prove the case against him In the
meantime, he remains free to indulge in crimes. An accused
cannot raise this plea if he has never taken steps to demand a
speedy trial. A plea that proceedi ngs agai nst hi mbe quashed
because del ay has taken place is not sustainableif the record
shows that he acqui esced in the delay and never asked for an
expedi tious disposal. In India the demand rule nust be
rigorously enforced. No one can be permtted to conplain that
speedy trial was deni ed when he never denanded it.

The core of 'Speedy Trial’' is protection against

i ncarceration. An accused who has never been incarcerated
can hardly complain. At any rate, he nust show sone other
very strong prejudice. The right does not protect an
accused fromall prejudicial effects caused by delay. Its
core concern is inpairnment of liberty.

Possibility of prejudice is not enough. Actua
prejudi ce has to be proved.

The plea is inexorably and inextricably mxed up with
the nerits of the case. No finding of prejudice is possible
wi thout full know edge of facts. The plea must first be
eval uated by the trial court."
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In the aforesai d background the decision of the H gh Court
affirming the acquittal of respondent cannot be mai ntai ned. W set
aside the judgments of the trial court and the Hi gh Court. The tria
before the trial court shall be revived. Since the trial is pending for
a considerable period of tinme, it would be appropriate for the
concerned court to take up the matter on day to day basis, keeping in
view t he nandate of Section 309 of the Code of Criminal Procedure, 1973
(in short the "Cr.P.C.").

Appeal is accordingly allowed.




