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Speci al | eave granted.

These appeal s by Thi rururuga Ki rupananda | Vari yar
Thavat hi ru Sundar a Swam gal Medi cal Educat i onal and
Charitable Trust (hereinafter referred to as ’'the Trust’)
relate to the establishnent of a nedical college at Salemin
the State of Tamil Nadu. The Trust has been formed for
establ i shing various educational institutions and for other
charitabl e purposes. It has established a Pharmacy Coll ege,
a Dental College, a Honmoeopathy College, an Engineering
Coll ege, a Polytechnic, an Industrial Training Institute,
etc. in the town of Salem It is desirous of establishing a
nedi cal coll ege at Sal em

In 1987, the Tamil Nadu State Assenbly enacted the
Tam | Nadu Medical University Act, 1987 (Act No. 37 of 1987)
which is nowre-naned as Dr. MG R Medical University Act
(hereinafter referred to as ’'the Medical University Act’)
whereby Tamil Madu Medical University, re-named as Dr.
MG R Medical University, (hereinafter referred to as 'the
University' ) was established. Sub-section (5) of “Section 5
of the Medical University Act enpowers the University to
affiliate colleges to the University as affiliated colleges,
within the University area under conditions prescribed and
withdraw such affiliation. On Decenber 2, 1987, the Trust
submitted an application to t he Uni versity seeki ng
affiliation to the University a medical college which the
Trust wanted to start. The University, however, refused to
entertain the said application of the Trust on the ground
that a no objection certificate should be obtained fromthe
Government of Tam| Nadu (hereinafter referred to as 'the
State Governnment’) for starting a nedical college and
wi thout such a no objection certificate the application
could not be considered. The Trust filed a Wit Petition
(WP. No. 2776 of 1989) in the Madras Hi gh Court against the
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said order of the University refusing to entertain the
application of the Trust for affiliation of the proposed
nmedi cal col | ege to the University. On the said Wit
Petition, a learned single Judge (K Venkataswany J., as the
| earned Judge then was) passed an order, on April 13, 1989,
with the consent of the parties, wherein it was recorded
that the University would not insist on the prior pernission
of the GCovernment and that the Trust would apply for
affiliation in the prescribed formand the University would
consider the same on nerits without insisting upon prior
perm ssion of the State Government and pass orders in
accordance with |aw Thereafter, the Trust submitted an
application for affiliation of the nedical college on
Cct ober 30, 1989. The said application was rejected by the
University by order dated Decenber 18, 1989 on the ground
that the application ought to have been received on or
bef ore Cctober 31, 1989 and it was received on Novenber 7,
1989. The  Trust filed another Wit Petition (WP.No. 10453
of 1990) /in the Madras Hi gh Court against the said order of
the University dated Decenber 18. 1989. The said Wit
Petition of the as allowed by a |l earned single Judge of the
H gh Court (Somasundram J.) by order dated February 1, 1991
and the order dated Decenmber 18, 1989 was set aside on the
ground that applicationfor affiliation has been sent by
post on COctober 30, 1989 and the requirenent of statute 37
with regard to the period of limtation for submitting the
application was conplied with. The University was directed
to re-consider the said application of the Trust on nerits.
In the nmeanwhile, the Tam| Nadu State Legislature had
enacted Dr. MG R Medical University Tam | Nadu ( Arendnent
and validation) Act, 1989 [XXXIl of 1990] (hereinafter
referred to as '"the State Act’) on July 6, 1990. By the said
Act, which was brought into force with effect from Septenber
24, 1987, a proviso was inserted in _sub-section @ (5) of
Section 5 of the Medical University ~Act whereby it was
prescribed that "no college shall ~be affiliated to the
University unless the permssion of the Governnent to
establish such college has been obtained and the terns and
conditions, if any, of such pernmission have been conplied
with". Simlarly, a proviso was al so inserted-in sub-section
(7) of Section 5 which prescribes that "no institution shal
be approved by the University unless the perm ssion of the
Governnment to establish such institution has been obtained
and the terns and conditions, if any, of such permssion
have been conplied wth".

After the decision of the Hi gh Court dated February 1,
1991, the University conducted a joint inspection and by
order dated August 16, 1991 rejected the [ application
for affiliation submtted by the Trust on the ground that
there were certain deficiencies in the infrastructure that
was made available for the nmedical college by the Trust. The
Trust filed a third Wit Petition (WP. No. 13392 of 1991)
chal l engi ng the said order of the University dated August 6,
1991. The said Wit Petition was allowed by a |earned
singl e Judge (Bakthavatsalam J.] by judgment dated February
7, 1992 and the order dated August 16, 1991 was quashed and
the nmatter was remitted back to the University for
reconsi deration. The |earned Judge was of the view that
while rejecting the application for affiliation t he
Uni versity had t aken i rrel evant and ext raneous
considerations into account. Feeling aggrieved by the said
judgrment of the learned single Judge, the State of Tam |l
Nadu filed an appeal (WA. No. 301 of 1992) before a
Di vi sion Bench of the H gh Court, The Trust also filed an
appeal (WA. No. 387 of 1992) against the said judgment of
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the | earned single Judge.

During the pendency of both these appeals, the
President of |India pronulgated the Indian Medical Counci
(Amendnment) Ordinance (Ordinance No. 13 of 1992) on August
27, 1992. The said Odinance was subsequently replaced by
the I ndian Medical Council (Arendnment) Act, 1993 [ Centra
Act No. 31 of 1993 ] (hereinafter referred to as ’'the
Central Act’) which was brought into force with effect from
August 27, 1992. By the Central Act, Sections 10A, 10B and
10C were inserted in the Indian Medical Council Act, 1956.
Section 10A deals with the establishnent of a new nedi cal
coll ege or opening of a new or higher course of study or
training and prescribes that this can be done only with the
previous permssion of the Central Government obtained in
accordance with the provisions of the said section

In view of the said amendnments, the Central Governnent
was i npleaded as a party in the Wit Appeals which were
pendi ng before the Division Bench of the Hgh Court. The
stand | of the Central Governnment was that after the
promul gatiion of O di nance No.” 13 of 1992, which was |ater on
repl aced by the Central Act, the Central |egislation has
occupied the entire field and the State | egislation nust be
treated to have been rendered i noperative and, as a result,
the approval of the State Governnent was no | onger necessary
for establishing a nedical college as required under Proviso
to sub-section (5) of Section 5 of the Medical University
Act .

The Wit appeals filed by the State CGovernment as
well as by the Trust were disposed of by the Hi gh Court by
the inpugned judgment dated April 30, 1993 whereby Wit
Appeal (WA. No. 301 of 1992) filed by the State Governnent
was allowed and the Wit Appeal (WA No. 387 of 992) filed
by the Trust was dismissed. The Hi.gh Court held that the
amendnment introduced in clause (5) of “Section 5  of the
Medi cal University Act by the State Act was not, in any way,
affected by the Central |legislation and that even after
insertion of Section 10A in the Indian Medical Council Act,
1956 prior permssion of the State Government was required
for establishing a medical college.

On July 18, 1993 when the special |leave petitions
filed by the Trust were placed before this Court, the
foll owi ng order was passed : -

"I ssue notice on the Specia

| eave Petitions; Prayer for interim

relief is rejected.
M. P.R  Seetharaman, |earned
counsel , accepts notice on behalf

of the respondents. In the nean
time, it will be open to the
petitioner to approach the Centra
Gover nnent and I ndi an Medi ca
Council for necessary perm ssion
whi ch shal | be consi der ed in

accordance with | aw.

Li berty to nmention for an

early hearing."

Thereupon, the Trust subnitted an application before
the Medical Council of India (for short "Medical Council").
But the Medical Council by its letter dated Decenber 15,
1993 inforned the Trust that in order to enable the Medica
Council to conply with the orders of this Court to consider
the application of the Trust in accordance with |aw, the
Trust should produce a letter of affiliation from the
University. On January 21, 1994, this Court passed the
foll owi ng order :-
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“"In this case, having regard
to the ci rcumnst ance t hat t he
petitioners has had to go to
various authorities where sanctions
and perm ssion are said to be
necessary to obtain affiliation, it
is necessary for the petitioner to
know from whi ch aut hority,
sequentially, to comence with.

We direct the petitioner to
apply to the State CGovernnent for
the requisite permssion. |If the
application in this behalf is filed
within three weeks fromtoday, the

State CGovernment will dispose of
t he same wi-t hi n four weeks
thereafter. |If the State Governnent
declined t he perm ssi on
they shall state the reasons for

doing so. The petitioner need not
have recourse to another petition
to question the correctness of that
decision. The order made by the

State CGovernnent shall be placed
bef ore this Court in t hese
pr oceedi ngs.

Call this nmatter after six
weeks. "

In pursuance of the said -directions given by this
Court, the Trust moved the State Governnent for grant of
perm ssion and also submtted papers with regard to the
acquisition of 150 acres of land by the Trust for the
nedi cal college and making of endowrent -deposit of Rs. 50
| akhs and appoi ntrent of teaching staff, non-teaching staff,
prof essors, lecturers, etc. and  purchase of equipnent and
providing other infrastructural facilities for the college.
By order dated March 9, 1994, the State Governnent rejected
the application of the Trust for the followi ng reasons :

"(a) There are three Private

Medi cal Col | eges functioning in the

Tam | Nadu for which perm ssion was

given by the Tam | Nadu Gover nnment

on 24.7.1985 and that after that

date the Governnent have not given

perm ssion to start Private Self

financing Medical Col | eges even
t hough sever al private Sel f
fi nanci ng Private

Organi zati ons/ Trust approached the
CGovernment for perm ssion. This was
mainly due to the reason that the
CGovernment of India are not in
favour of starting new Medical
Col | eges either by the Governnent
or by private agencies as the
present annual turnover of Medica
graduates every year is considered
adequate to neet the requirenents
of the country.

(b) In February 1988, the Union
M ni ster of Health and Fam |y
Wl fare, Government of India in his
D. O letter referred to t he
reconmendati ons of t he Centra
Counci |l  of Heal th and Fam |y
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Wel fare held in February 1988, that
no Medi cal Col | ege shoul d be
all owed to be opened in any part of
the country or no additions to the
exi sting adm ssion capacity in the
Medi cal Col | ege should be permtted
as the qualified Medi ca

practitioners nade available from

the existing nmedical colleges were
sufficient for the near future and
that there has been reports of
surplus of doctors all over the
worl d by 2000 AD.
(c) The Governnent' have decided
not to accept the request of the
petitioner Trust” to reconmend to
Tam | Nadu Dr. MGR Medi cal
University to permt it to start
the nmedi cal college because of the
policy of the Governnment not to
perm-t private organisations/Trusts
to start sel f-financing Medica
College in this State.
(d) In Tam | Nadu, there are 9
Government  Medi cal Col | eges and
Four Medi cal Col/leges under private
managenment besi des under Annanal ai
Uni versity, Chidanbaram The annua
intake of students in the said
col l eges are 1477. The —nunber of
qual i fying doctors seeki ng
enpl oyment on the live registers
of Empl oynment Exchange in the State
as on 28.2.1994 are 2412. For
recruitment of Doctors for the post
of Assistant Surgeon in Tam | “Nadu
Medi cal Service for the 1992, for
378 vacanci es, 4,631 candidates
applied for appoi nt nent, taking
into account of these and other
factors set out above, the
CGover nient consi der t hat the
existing Medical College in Taml
Nadu are nore than sufficient and
that there is no need for starting
any more Medical Colleges in the
State."
On January 27, 1995, this Court
or der

"Pendi ng decision on nerit in
the SLPs, after hearing M. K
Par asaran, |earned senior counse
for the petitioner, M. R K Jain,
| earned senior counsel for the
State of Tam | Nadu and M. Navin
Prakash, |earned counsel for the
Medi cal Council of India, it is
ordered :

On 15.2.1993, t he Medi ca
Council of India did wite to the
petitioner a letter of affiliation
from the Dr. MG R Medi cal
University. Since the petitioner
had not nmentioned in their letter
that they had applied to MGR

passed the foll ow ng
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Medi cal University for obtaining

affiliation. If an expert body |ike

that Medi cal Council of I ndi a

certifies that the petitioner

est abl i shnent conf or s to t he

requi rements of Medical Council of

India, nore than half the battle is

won. Therefore, we would first |ike

to have the opinion of the Medica

Council of India. From this point

of view, a direction shall issue to

Medi cal Council of India to Kkeep

aside the question of affiliation

fromMGR  Mdical University and

the perm ssion of Tam | Nadu

Gover nnent and consider whet her

the infrastructure provided by the

petitioner’s establishment (Mdica

Col I ege) conforns to its norns and

submit-a report to this Court. It

is open to the Medical Council of

India to t ake the necessary

inspection, if it so desires. In so

deciding regard shall be had to its

letter dated Mar ch 15, 1994,

addressed to the Secretary to

the petitioner’s Trust.

The said report shall be

submtted within six weeks from

today. List the matter after eight

weeks. "

Consequent to the said order passed by this Court
on January 27, 1995, the Medi cal Council conducted
i nspection of the college on March 8 and 9, 1995 to assess
whet her the infrastructure provided by the establishnent
(Medical College) conforns to the norms of the  Medica

Council. The I nspectors in their report have stated
I nspectors in their report have stated that the  Trust is
havi ng suf ficient infrastructure for accomodat i on

equi prent and staff conponent in pre-clinical departnments
for 100 students each year and have recomended that
perm ssion to start teaching may be granted. It appears that
after the said inspection by the Medical Council, the Trust
al so approached the University for inspection of the
institution and that on the basis of the said request, the
University also conducted an inspection and it is stated
that the report of the said inspection takes the view that
the college is eligible for being affiliated to the
University as it has satisfied all norns |aid down by the
University for being affiliated.

Wien the matter came before the Court, on August
30, 1995, the learned counsel for the Trust subnitted that
since the Trust has not obtained the necessary permssion
under Section 10A of the Central Act, the Trust woul d nove
for the said permssion to the Central Governnent within two
weeks and this Court directed that in case such an
application was subnitted, the Central Governnent shal
consider the same in accordance with [aw wi thout insisting
upon the requirement of affiliation of the medical college
with the University and shall pass order on the said
application within two nonths after the filing of the
application. In accordance with the said order, the Trust
submitted an application dated Septenber 13, 1995, before
the Central Governnment and after considering the said
application, the Governnent of India, Mnistry of Health and
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Fam |y Welfare, have sent a Letter of Intent dated Decenber

12, 1995 to the Trust wherein it is stated
"2. The schenme subnitted by the
Secretary, Thirumuruga Kirupananda
Variyar Thavathiru Sundara Swami ga
Medi cal Educational & Charitable
Trust, Salem was referred to the
Medi cal Council of India on the
17t h Cct ober, 1995 for its
recomendati ons. The Council had
al ready appoi nted i nspectors on the
directions of the Hon  ble Suprene

Court to i'nspect the
i nfrastructural facilities
available in t he pr oposed

medi cal coll ege ~and the inspection
was done in March, 1995. The
Council rocomended a Letter of
intent may be gi ven to the
applicant to start a nedi ca
col l'ege for 100 adm ssions (A copy

of t he | nspection Repor t is
encl osed).

3. After care consideration of
the Schene, i nspection report,

directions of the Hon'ble Suprene
Court of India and recommendations
of the Medical Council of India and
factors nentioned in section 10A of
the Indian Medical Council Act,
1956, this Mnistry has cone to the
concl usion that a "Letter of
Intent’ for starting a new nedica
college at Salem by Thirunuruga
Ki rupananda  Variyar Thavat hiru
Sundar a Swam gal Medi ca
Educational and Charitable (Trust,
Salemmay be issued. Hence, this
letter of Intent.

4. This letter of Intent i-s
subject to the fulfillment of the
foll owi ng conditions:

(i) As per the Medical Council of
I ndi a Noti fi cati on No. M2l -
34(41)/93-Med. (N) dated 90.9.93, an
essentiality certificate regarding
the desirability and feasibility of
havi ng the proposed nedi cal coll ege
at the pr oposed | ocation is
required to be obtained by the
applicant fromthe State Governnent
concerned. The applicant subnits
t hat t he guestion of State
CGovernment permission is pending
before the Supreme Court of India.
This requirenent of the State
Gover nnent perm ssion wll be
subject to the Suprenme Court’s
directions.

(ii) Two per f or mance bank
guarantees one for a sumof Rs. 150
| akhs (for 100 adm ssions) for the
est abl i shrment of t he medi ca
coll ege and its infrastructura
facilities and the second anpbunt to
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Rs. 550 |lakhs (for 700 beds) for
establ i shnent of teaching hospita
and its infrastructural facilities

as per Medical Council of India
norms may be provi ded.

(i) A time-bound four years
project conpletion report nmay be
provi ded.

(iv) Consent of affiliation with a
recogni sed uni versity is not

i nsisted upon in pursuance of the

Hon’ bl e Supreme Court directions

dat ed 30. 8. 95.

(v) The deficiencies in Inspection

Report may be rectified.

5. Action to issue the  grant of

perm ssion for admission to MBBS

course will~ be taken on receipt of

a letter ~accepting the conditions

enunerat ed in para 4 abovenentioned

on verification of the |atest staff

position and i nfrastructura

facilities by the Medical Counci

of India and after the bank

guarantees are received in this

Mnistry."

After receiving the letter dated Decenber 12, 1995, the
Trust subnmitted a representation -dated January 6, 1996,
before the State Governnment for~ grant of essentiality
certificate/ no objection certificate for the establishnent
of nmedical college at Salem The said request of the Trust
has been rejected by letter dated January 10, 1996 sent by
the Secretary, Health and Fanmily Welfare Departnment; State
of Tanmi| Nadu, wherein it is stated

"I'n your representation dated

6.1.96, you have required the

Government to grant Essentiality

Certificatel/ No oj ection

Certificate to your Medical College

at Sal em The Cover nment have

exam ned the request.

The CGover nient have not
changed the policy of not
permtting any private Trust or
Managenent to start a
Medi cal / Dent al Col | ege. I am

therefore directed to state that

the request to grant Essentiality

Certificate/ No oj ection

Certificate to start a Medica

College at Salemis rejected."”

Fromthe aforesaid narration of facts, it woul d appear
that after the insertion of Section 13A in the Central Act,
the question regarding grant of perm ssion for establishing
nedi cal college by the Trust was considered by the State
CGovernment twice during the pendency of these appeals. The
matter was first considered by the State Government on the
basis of the application submtted by the Trust in pursuance
of the order dated January 21, 1994 passed by this Court and
by their letter dated March 9, 1994, the State Governnent
refused to grant the permi ssion. Thereafter, the matter was
consi dered by the Medical Council and the Central Governnent
and on Decenber 12, 1995, the Central Government issued a
Letter of Intent which requires the fulfillnment of the
conditions nentioned therein. One of the condi tions
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nmentioned in the said Letter of Intent is obtaining an
essentiality certificate fromthe State Governnent regarding
the desirability and feasibility of having the proposed
medi cal college at the proposed location. The matter was
considered by the State Government for the second tinme when
a request was made by the Trust for issuing an essentiality
certificate/no objection certificate as required by the
Letter of Intent dated Decenber 12, 1995 of the Centra
Covernment. The Said request was rejected by the State
CGovernment by letter dated January 10, 1996. The University
has al so conducted an inspection of the facilities avail able
at the college proposed to be established by the Trust and
appears to be satisfied about the college being eligible for
being affiliated to the University.

Now the only inpedinent in the establishment of the
nmedi cal college by the Trust is the stand of the State
Governnment that permssion cannot be given to a private
trust to establish the nedical college. This raises the
gquestion ; what is the role of the State Governnent in the
matter of _establishnent of a nedical college? The State
Covernment asserts its right on the basis of the proviso to
sub-section (5) of Section 50of the Medical University Act,
inserted by the State Act, which prescribes that "no college
shall be affiliated to the University unless the perm ssion
of the Governnent to establish such college has been obtain
and the terns and conditions for such perm ssion have been
conplied with". The said claimis disputed by the Trust on
the ground that subsequent to the _enactnent of the State
Act, Parlianent has enacted the Central Act whereby Section
10A has been inserted in the Indian Medical GCouncil Act,
1956 and the said provision deals wth establishment of a
new nmedi cal coll ege or opening of a new or higher course of
study or training and prescribes  that  notw thstanding
anything contained in the |ndian Medical Council Act, 1956
or any other law for the tine being in force no person shal
establish a nmedi cal college except with the previous
perm ssion of the Central Governnent obtained in accordance
with the provisions of the said Section. According to the
Trust Section 10-A introduced by the Central =~ Act  would
prevail over the proviso to Section 5(5) of the Medica
Uni versity Act i ntroduced by the State Act. It is,
therefore, necessary to consider whether and, if so, to what
extent the proviso to sub-section (5) of Section 50of the
Medi cal University Act is applicable in the matter ~ of
establ i shnent of nedical college in the State of Tanm | Nadu
The answer to this question would depend on the scope and
ambit of the legislative power of Parliament and the State
Legislature in this field relating to establishment of a
nedi cal college, viz., education.

The legislative power in relation to 'education’ was
earlier distributed in all the three legislativelists in
the Seventh Schedule to the Constitution. Parliament was
conferred legislative power in respect of matters specified
in Entries 63, 64, 65 and 66 of the List | (Union List)
while the State Legislatures were conferred the power in
respect of matters specified in Entry 11 of List Il (State
List) and Parliament and State Legislatures were conferred
concurrent power in respect of matters specified in Entry 25

of List 11l (Concurrent List). By the Constitution (Forty
Second Amendnent) Act, 1976, Entry 11 of List Il has been
deleted and Entry 25 in List IIl has been enlarged to cover

matters which were earlier specified in Entry 11 of List I1.
In view of the said amendnent, the legislative power in
respect of education is now conferred exclusively on
Parliament in respect of matters specified in Entries 63 to
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66 of List I and concurrently on Parlianent and State
Legislatures in respect of matters specified in Entry 25 of
List Il1I.

The State Act has undoubtedly been enacted in exercise
of the power conferred by Entry 25 of List [1Il. Shri
Par asaran, the |earned senior counsel appearing for the
Trust, has also made his subm ssions on the basis that the
Central Act has been enacted in exercise of the power

conferred by Entry 25 of List II'l. Therefore, the
| egislative entry which is relevant for the purpose of the
present case is Entry 25 of List Ill (as anmended) which

reads as under
"25. Education, including technica
education, nmedical  education and

uni versities, subj ect to t he
provisions of Entries 63, 64, 65
and 66 of List |; vocational and

technical training of |abour."

Since Parlianent and State Legislatures are enpowered
to nake. laws on the sane  subject, the possibility of
repugnancy between a |aw nmade by Parlianent and a | aw rmade
by a State Legislature under the said legislative entry
cannot be excluded. Article 254 of the Constitution makes
provision for dealing with such a situation. The said
Article provides as under

"254. Inconsistency between |aws

nmade by Parlianment and | aws made by

the Legislatures of States.

(1) If any provision of a |aw

made by the Legislature of a State

is repugnant to any provision of a

| aw nade by Par | i ament whi ch

Parliament is conmpetent to enact,

or to any provision of an existing

law with respect to one of the

matters enumer at ed in the

Concurrent List, then, subject to

Parlianment, whether passed bhefore

or after the law made by the

Legi sl ature of such State, or, as

the case my be, the existing | aw,

shall prevail and the |aw nmade by

the Legislature of the State shall

to the extent of the repugnancy, be

voi d.

(2) Where a law nmade by the

Legi slature of a State with respect

to one of the matters enunerated in

the Concurrent List contains any

provi si on r epugnant to t he

provisions of an earlier |aw nade

by Parliament or an existing |aw

with respect to that matter, then,

the law so made by the Legislature

of such State shall, if it has been

reserved for the consideration of

the President and has received his

assent, prevail in that State:
Provided that nothing in this
cl ause shall prevent Parlianent

fromenacting at any tine any |aw
with respect to the sane natter
i ncl udi ng a law adding to,
amendi ng, varying or repealing the
law so made by the Legislature of
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the State."

Clause (1) of Article 254 gives overriding effect
to the provisions of a law nade by Parlianent which
Parliament is conpetent to enact or to any provision of any
existing law in respect of one of the matters enunerated in
List Ill and if a law made by the Legislature of the State
is repugnant to the provisions of the Ilaw nade by
Parlianment, the |aw nade by the Legislature of the state is
to be treated as void to the extent of repugnancy. O ause
(1) is, however, subject to clause (2). Under clause (2),
the law made by the Legislature of a State with respect to
one of the matters enunerated in List Ill will prevail over
the provisions of an earlier law made by Parlianent or an
existing law with respect to that matter if the | aw nmade by
the Legislature of _the State has been reserved for
consi deration by the President and has received his assent.
The proviso to clause (2) curtails the anbit of clause (2)
by providing that Parliament can enact a |law with respect to
the same ‘matter on which the State Legi slature has nmade the
| aw and. ‘by such | aw the Parlianment can add to, amend, vary
or repeal thelaw nade by the Legislature of a State. The
provi sion corresponding to Article 254 was contained in
Section 107 of the Government of India Act, 1935. The only
di fference between that provision and Article 254 is that
there was no provision simlar to the proviso to clause (2)
of Article 254 in Section 107 of the  Governnent of India
Act, 1935. As a result of the proviso in Article 254, the
| egi sl ati ve power of Parlianent has been enlarged in the
sense that it can add to, anend, vary or repeal the |aw nade
by the Legislature of the State.

Shri  Parasar an has urged that proviso to sub
section (5) of the Medical University  Act, enacted by the
State Act, is repugnant to Section 10A of the Indian Medica
Council Act, enacted by the Central Act, and has to be
treated as void by virtue of Article 254 of the Constitution
since the Central Act was enacted after the enactment of the
State Act, Shri G L. Sanghi, the I|earned senior counse
appearing for the State of Tanmil Nadu, has, however,
submitted that since the State Act has received the assent
of the President, it wll prevail over the Central Act in
view of clause (2) of Article 254 inasmuch as-it has not
been amended, varied or repeal ed by any subsequent |aw made
by Parlianment. Shri Sanghi has al so contended that there is
no repugnancy between the proviso to Section 5(5) of the
Medi cal University Act and Section 10A of the Indian Medica
Council Act because the requirenment of both the provisions
can be conplied with for establishing a medical coll ege.

W will first examne whether there is repugnancy
bet ween the proviso to Section 5(5) of +the Medica
University Act inserted by the State Act and Section 10A
introduced in the Indian Medical Council Act, 1956 by the
Central Act.

Expl ai ni ng the neaning of repugnancy in the context of
Section 107 of the Governnment of India Act, 1935, B.N Rau
J. has stated :

"It is sonmetinmes said that two | awns

cannot be said to be properly

repugnant unless there is a direct

conflict between them as when one

said "do" and other "don't", There

is no true repugnancy, according

this view, if it 1is possible to

obey both the laws. For reasons

whi ch we shal | set forth

presently, we think that this is
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too narrow a test: there may well
be cases of repugnancy where both
laws say "don't" but in different
ways. For exanple, one |law may
say, "No person shall sell liquor by
retail, that is, in quantities of
less than five gallons at a tine"
and anot her |aw nmay say, "No
person shall sell liquor by retail

that is, in quantities of |less than
ten gallons at a tinme". Here, it is
obviously possible to obey both
| aws, by obeying the nore stringent
of the two, nanely the second one;
yet it is equally obvious that the
two laws are repugnant, for to the
extent to whi ch a citizen is
conpelled to obey one of them the

ot her, t hough not actual ly
di sobeyed, is nullified.”
[See : G P. Stewart V. B. K.

Roy Chaudhury, AIR

1939 Cal . 628]

In Deep Chand v.  The State of Utar

Pradesh & O's.,

(1959) 2 Supp. SCR 8, this Court, while dealing with Article
254 of the Constitution, has held

461,

"Repugnhancy between two statutes
may thus be ‘ascertained on the
basis of the fol | owing three
principles :

(1) Wether there is direct

conflict between the two
provi si ons;

(2) \Wether Parl i ament
i nt ended to I ay down an

exhaustive code in respect (of the
subj ect matter replacing the Act of
the State Legislature; and

(3) Wether the |aw made by
Parliament and the | aw nmade by the
State Legi slature occupy the sane
field. "
(P. 43)
In State of Oissa v. MA Tulloch
it has been observed
"Repugnancy ari ses when t wo
enact nent s bot h wi t hin the
conpetence of the two Legislatures
collide and when the Constitution
expressly or by necessary
i mplication provi des t hat t he
enactment of one Legislature has
superiority over the other then to
the extent of the repugnancy the
one supersedes the other. But two
enact ments may be repugnant to each
ot her even though obedi ence to each

of them is possi bl e wi t hout
di sobeying the other. The test of
two | egislations cont ai ni ng

contradictory provisions is not,
however, the only criterion of
repugnancy, for if a conpetent
| egi sl ature with a superi or

& Co.,

1964 (4) SCR
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efficiency expressly or inpliedly

evi nces by its legislation an

intention to cover the whole field,

t he enact ment s of t he ot her

| egi sl ature whether passed before

or after would be overborne on the

ground of repugnance."

[p. 477]

It cannot, therefore, be said that the test of two
| egi sl ati ons containing contradictory provisions is the only
criterion of repugnance. Repugnancy nmay arise between two
enact ments even though obedi ence to each of themis possible
wi t hout di sobeying the other if a conmpetent legislature with
a superior efficiency expressly or inpliedly evinces by its
legislation an intention to  cover the whole field. The
contention of Shri ~Sanghi~ that there is no repugnancy
bet ween the proviso to Section 5(5) of the Medica
Uni versity Act and Section 10A of the Indian Medical Counci
Act because bhoth can be conplied with, cannot, therefore, be
accepted. . What has to be seen is whether in enacting Section
10A of the Indian Medical Council Act, Parliament has
evinced an intention to cover the whole field relating to
establ i shnment of new medical colleges in the country.

Before we proceed to consider the anmbit of the
Central Act introducing Sections 10A, 10B and 10C in the
I ndi an Medical Council Act, 1956, we may exanine the field
covered by the State Act which inserts the proviso in
Section 5(5) of the Medical University Act. Shri Sanghi has
submitted that the Medical University Act deals with the
establ i shnent of the university  and recognition of nedica
coll eges and the proviso which has beeninserted in sub
section (5) of Section 5 by the State Actis a provision
relating to affiliation and recognition of nedical colleges
and this field is open for |legislation by the  State
| egi slature. Shri Sanghi has pl aced reliance on the
observations of this Court in J.P~ Unni Krishnan & Or's. v.
State of Andhra Pradesh & Ors., (1993 (1) SCC 645, 'that the
right to establish an educational institution does not carry
with it the right to recognition or the right to
affiliation, as the case may be, and that it is open to the
State or t he Uni versity according affiliation and
recognition to i mpose such conditions —as they think
appropriate in the interest of fairness, nerit, naintenance
of standards of education and so on. It is no doubt true
that recognition or affiliation of an institution hasto be
di stingui shed fromthe establishment of an institution. Sub-
Section (5) of Section 5 of the Medical University Act deals
with the power of the Medical University relating to
affiliation of colleges to the University and withdrawal of
such affiliation. However, the proviso that has/  been
i ntroduced in sub-section (5) of Section 5 by the State Act
i mposes a condition that "no college shall be affiliated to
the University unless the permssion of the Governnent to
establish such college has been obtained and the terns and
conditions, if any, of such pernission have been conpiled
with". This would show that though Section 5(5) of the
Medi cal University Act relates to affiliation of colleges
the proviso inserted therein deals with the establishnent of
a college and inposes a condition that for the purpose of
affiliation of a college perm ssion of the State Governnent
to establish the college is necessary. In other words, the
said proviso that has been inserted by the State Act, in
pith and substance, is a provision relating to the
establishnent of a college and nerely because it is placed
ina provisionrelating to affiliation of colleges to the
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University the said proviso would not cease to be a
provi sion dealing with establishment of a coll ege.

W may now cone to Section 10A inserted in the |Indian
Medi cal Council Act, 1956 by the Central Act which provides
as follows :

"10-A. Perm ssion for establishnment

of new nedical college new course

of st udy, etc. - (i)

Not wi t hst andi ng anyt hing contai ned

inthis Act or any other |aw for

the time being in force,

a) no person shall establish a

nedi cal coll ege; or

b) no medi cal coll ege shal

i) open a new or higher course

of study or training  (including a

post graduate course of study or

training) which~ would enable a

student of such course or training

to qualify hinself for the award of

any recogni zed medi-ca
qualification; or
ii) increase its adm ssion

capacity in any course of study or
training (including a post graduate
course of study or training).

Except with the previous perm ssion
of the Central Governnment obtained
in accordance wth the provisions
of this section.

Expl anation 1. - ~For the purpose
of this section, "person" includes
any University or a trust but does
not include the Central Governmnent.
Expl anation 2. - For the purpose of
this section, "adm ssion capacity"
inrelation to any course of study
or training (including a post
graduat e course of st udy or
training) in a nedical college,
nmeans t he maxi mum  numnber of
students that may be fixed by the
Council fromtine to time for being

admitted to such cour se or
trai ni ng.

2) (a) (i) Every per son or
Medi cal col | ege shall, for the

pur pose of obt ai ning perm ssion
under sub-Section (1), submt to
the Central Government a scheme in
accordance with the provisions of

cl ause (b) and t he Centra
CGover nrent shal | refer this schene
to t he Counci | for its

recomrendati ons.

(b) The scheme referred to in
clause (a) shall be in such form
and contain such particulars and be
preferred in such manner and be
acconpani ed with such fee as may be
prescri bed.

3) On receipt of a schene by the
Counci |l under sub-Section (2), the
Council may obtain such ot her
particulars as may be considered
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necessary by it fromthe person or
the nedical college concerned, and
thereafter, it may :

(a) |If t he schene is
defective and does not contain any
necessary particul ars, gi ve a

reasonabl e opportunity to the
person or college concerned for
making a witten representati on and
it shall be open to such person or
medi cal col | ege to rectify the
defects, if any, specified by the
Counci | ;

(b) Consi der the schene,
having regard to the factors
referred to in sub-Section (7), and
submit the scheme together-with its
recommendati ons thereon to the
Central Government.

4) The Central Governnment may,
after considering the schene “and
the recomendati ons® of the Counci
under sub-Section (3) and after
obt ai ni ng, where necessary, such
ot her particul ars as nay be
consi dered necessary by it fromthe
person or college concerned, _and
having regard ' to the factors
referred to in. sub-Section (7),
ei t her approve (wi-th such
condition, if any, as it my
consi der necessary) or di sapprove
the scheme and any such approva
shall be a permi ssion under - sub-
Section (1)

Provided that no schene shal
be di sapproved by the Centra
Covernment except after giving the
person of col l ege concerned a
reasonabl e opportunity of being
heard :

Provi ded further that nothing
in this sub-Section shall prevent
any person or nedical college whose
schene has not been approved by the
Central Covernnent to subnit a
fresh scheme and the provisions of
this section shall apply to such
scheme as if such schene has been
submtted for the first time under
sub- Section (2).

5) Where within a period of one
year fromthe date of subm ssion of
the schene of the Centra
Gover nment under sub-Section (2) no
or der passed by t he Centra
Gover nnment has been comunicated to
the person or college subnmitted the
schene such schene shall be deened
to have been approved by the
Central Governnment in the formin
which it had been subnitted and
accordingly the pernission of the
Central CGovernnment required under
sub-Section (1) shall al so be
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deened to have been granted.

6) In conputing the time-limt
specified in sub-Section (5) the
time taken by the person or college
concerned submitting the schene in
furni shing any particulars called
for by the Council or by the
Centr al Gover nnent shal | be
excl uded.

7) The Council while making its
recomendat i ons under cl ause (b) of
sub-Section (3) and the Centra
Government while passing an order
either approving or disapproving
the schene under ~sub-Section (4)
shal |l have due regard to the
foll owi ng factors, nanely ;

a) VWhet her the pr oposed
nedi cal college or the “existing
nedi'cal col lege seeking to open a
new or___higher course of study-  or
training would be in a position to
offer the m nimum st andard of
nmedi cal education as prescribed by
the Council under Section 19A or as
the case may be under Section 20 in

t he case of post - graduat e
medi cati on educati on

(b) \Whet her t he per son
seeki ng to establ i sh nmedi ca

college or the existing nedica
col l ege seeking to open a new or
hi gher course of study or training

or to i ncrease its adni‘ssi on
capacity has adequat e financia
resour ces;

(c) Wether necessary

facilities in respect of - staff
equi prent accommodati on and - other
facilities to ensure proper
functioning to the medical college
or conducting the new course of
study or training or accombdati ng
the increased adm ssion capacity
have been provided or would be
provided within the time Iimt
specified in the schene;

(d) Wether adequate hospita
facilities having regard to the
nunber of students likely to attend
such nmedical college or course of
study or training or as a result of
the increased adm ssion capacity
have been provided or would be
provided wth the tinme [imt
specified in the scheneg;

(e) Wether any arrangenent
has been made or programre drawn to
i mpart proper training to students
likely to attend such nmedi ca
college or course of study or
training by persons having the
recogni zed qualifications;

(f) the requi r enent of
manpower in the field of practice
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of nedicine; and
(g) any other factors as my

be prescri bed.

8) Were the Central Governnent

passes an order either approving or

di sapproving a schene wunder this

Section a copy of the order shal

be communicated to the person or

col | ege concerned. "

According to the Statement of hjects and Reasons
appended to the Bill, the object underlying the enactnment of
Section 10A is to curb the mushroom growt h of nedica
colleges in the country. I'n the Statenent of (Objects and
Reasons it is stated

. it had been noticed that

sone State CGovernnents were giving

approval for ~the —opening of new

medi cal coll eges on their own,

wi t hout insisting on the provision

of basi c pre requi sites of
hospi-tal ,~ equi pnent, | aboratories
or qualified
faculty menbers etc.~ in certain

cases, after the col |l ege gave

adm ssion to /students they began

exer ci si ng conbined pressure on the

government for grant of approval to

the medi cal colleges by the Medica

Counci | of India.

In order to curb_such  nushroom

growmh of nedical  colleges, the

Presi dent pronul gated an O dinance

on the 27th August, 1992 to anend

the Indian Medical Council  Act,

1956 by i ncor porating therein

provisions for prior permssion of

t he Centr al Gover nnent for

est abl i shi ng any new nedica

col | ege and for starting any

new or hi gher course of study in an

exi sting nmedi cal col | ege or

i ncreasi ng admi ssions capacity in

any course of study of training

i ncl udi ng post-graduate course of

st udy.

The Bill seeks to replace the

af oresai d Ordi nance. "

Section 10A seeks to achieve this object by prescribing
in sub-Section (1) that no person shall establish a nedica
coll ege except wth the previous perm ssion of the Centra
Covernment obtained in accordance with the provisions of
said section. Sinmilar permission is required for obtaining a
new or hi gher course of study or training or for increase in
the admi ssion capacity in any course of study or training. in
a nedical college. Sub-section (2) of Section 10A requires
that every person or nedical college shall, for the purpose
of obtai ni ng permi ssion under sub-section (1), subnmit to the
Central Covernment a scheme in the prescribed formand the
said schene is to be referred to the Medical Council for its

recomendati ons. Under sub-section (3), the schene is
required to be considered by the Medical Council having
regard to the factors referred to in sub-section (7) and
Medi cal  Counci | submits the schene together with its

reconmmrendations thereon to the Central Government. Sub
section (4) enmpowers the Central CGover nrrent , after
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considering the scheme and the recomendations of the
Medi cal Council and after obtaining, where necessary, such
other particulars as may be considered necessary by it from
the person or college concerned, and having regard to the
factors referred to in sub-section (7), to either approve,

with such condition, if any, as it nay consider necessary,

or disapprove the scheme and any such approval shall be a
perm ssion under sub-section (1). Under subsection (5) the
schene shall be deemed have been approved by the Centra

Government in the form in which it had been subnitted and
the perm ssion of the Central government required under sub-
section (1) shall be deened to have been granted where no
order passed by the Central Governnent has been comuni cated
to the person or college within one year fromthe date of
submi ssion of the scheme to the Central Government under
sub-section (2). The factors  that are required to be taken
into consideration by the Medical Council and the Centra

Gover nment, under~ sub-section (7). include the capacity to
offer the m ni num standard of medi cal education as
prescribed by the Central Governnent, adequacy of financia

resources, necessary facilities in respect of staff
equi prent accommodation training and other facilities to
ensure proper functioning to the medical college, adequate
hospital facilities, arrangement\programe to inpart proper
training to students and the requirenent of nanpower in the
field of practice of nedicine.

It would thus appear that in Section 10A Parlianment has
made a conpl ete and exhaustive provision covering the entire
field for establishing of new nedical colleges in the
country. No further scope is left for the operation of the
State legislation in the said field which is fully covered
by the |aw made by Parlianent. Applying the tests said down
by this Court, it nust be held that the proviso to sub-
section (5) of Section 5 of the Medical University Act which
was inserted by the State Act requiring prior perm ssion of
the State CGovernment for establishing a college are
repugnant to Section 10A inserted in the Indian/ Medica
Council Act, 1956 by the Central = Act which prescribes the
conditions for establishing a new nmedical college in the
country. The said repugnancy 1is, however, confined to the
field covered by Section 10-A, viz., establishnent of a new
medi cal college and would not extend to establishnent  of
ot her coll eges.

The fact that the State Act has received the assent of
the President would be of no avail because the repugnancy is
with the Central Act which was enacted by Parlianent after
the enactment of the State Act. 1In view of the proviso to
sub-Article (2) of Article 254 Parliament could add to,
amend, vary or repeal the State Act. In exercise of this
power Parliament could repeal the State Act either expressly
or by inplication. (See : Zaverbhai Anmaidas v. The State of
Bonbay, (1955) 1 SCR 799, 809, Deep Chand v. State of U P.
[supra] at p. 51). Although the Central does not expressly
amend or repeal the State Act but the effect of the non-
obstante clause in sub-Section (1) of Section 10A which
gives overriding effect to the provisions of Section 10A
over anything contained in the Indian Medical Council Act,
1956 or any other law for the tine being in force, is to
render inapplicable, and thereby repeal inpliedly, the
proviso inserted in sub-section (5) of Section 5 of the
Medi cal University Act in the matter of establishment of a
new nedical college in the State of Tam!|l Nadu and its
affiliation by the Medical University. In other words, as a
result of insertion of Section 10A in the Indian Medica
Council Act, 1956 by the Central Act, wth effect from
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August 27, 1992, the proviso the Section 5(5) of the Medical
University Act has ceased to apply in the matter of
establishnent of a nedical college in the State of Taml
Nadu and its affiliation to the Medical University and for
the purpose of establishing a medical college perm ssion of
the Central CGovernment has to be obtained in accordance wth
the provisions of Section 10A |If such a permission is
granted by the Central Government a further perm ssion of
the State CGovernnent under the proviso to Section 5(5) of
the Medical University Act would not be required for the
purpose of obtaining affiliation of such a college to the
Medi cal University.

After the enactnent of Section 10a by the Centra
CGovernnment the Medi cal '~ Council, by notification dated
Septenber 20, 1993, has nmde the 'Establishnment of new
Medi cal Col | eges, opening of - higher courses of study and
i ncrease of adnmi'ssi on” capacity in nmedi cal col | eges
Regul ati ons, 1993’ (hereinafter referred to as "t he
Regul ati ons’) - whereby a schene for application for
perm ssion of the Central Governnent to establish a new
medi cal coll ege has been made. In the said schene qualifying
criteria for applying for permissionto establish a new
medi cal coll ege havebeen laid dowmn. One of the conditions
that is required to be fulfilled by the eligible
organi zations is "that Essentiality Certificate regarding
the desirability and feasibility of having the proposed
nedi cal college at the proposed |ocation has been obtained
and that the adequate clinical material is available as per
Medi cal Council of India requirenents has been obtai ned by
the applicant from the respective State Governnent or the
Union Territory Administration". Shri Sanghi has urged that
even if the proviso to Section 5(5) of the Mdica
University Act is held to be inapplicable in the matter of
establishing a new medical college and~ the requirenment of
obtaining the prior permission of the State Governnent for
establishment of a medical college cannot be insisted upon
under the said proviso, a simlar requirement has now been
i nposed by virtue of the qualifying criteria laid down in
the schene as framed by the Regulations and that this was
also insisted wupon by the Central Governnent in its Letter
of Intent dated Decenmber 12, 1995. The subm ssion of Shri
Sanghi is that the State of Tam | Nadu has considered the
matter in the light of this requirenent and has refused the
necessary pernission

It is no doubt true that in the scheme that has
been prescribed under t he Regul ati ons rel ati ng to
establ i shnent of new nedical colleges one of the conditions
for the qualifying criteria laid down is that essentiality
certificate regarding desirability and feasibility of ‘having
the proposed college at the proposed I|ocation should be
obtained fromthe State Governnent. The said condition about
obtaining an essentiality certificate from the State
CGovernment regarding desirability a feasibility of ' having
the proposed college at the proposed |I|ocation cannot  be
equated with obtaining prior permssion of the State
CGovernnment for establishing a new nedical college as
required under the proviso to Section 5(5) of the Medica
University Act, for the purpose of granting the essentiality
certificate as required under the qualifying criteria
prescri bed under the schene, the State Governnment is only
required to consider the desirability and feasibility of
having the proposed nedical college at the proposed
| ocation. The essentiality certificate cannot be withheld by
the State Governnent on any policy consideration because the
policy in the matter of establishment of a new nmedica
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college nowrests with the Central Governnent al one

As indicated earlier, the Trust did approach the State
of Tami| Nadu for grant of essentiality certificate in terns
of Letter of Intent dated Decenber 12, 1995 issued by the
Government of India, but the State Government has refused
to issue the said certificate by its order dated January 10,
1996. The only reason which has been given by the State
Governnment for such refusal is that "the Governnent have
not changed the policy of not pernmitting any private Trust
or Managenent to start a Medical/Dental College". This would
show that instead of considering the nmatter of grant of
essentiality certificate on the basis of desirability and
feasibility of having the proposed nedical college at the
proposed | ocation, the State Governnent has refused to grant
he essentiality certificate on the basis of its earlier
policy of not permtting any private Trust or Managenent to
start a Medical/Dental College in the State. The State
CGovernment. coul d not refuse essentiality certificate on such
a policy consideration. The refusal on the part of the State
CGovernment to grant the essentiality certificate in respect
of the nmedical college proposed to  be established by the
Trust cannot, therefore, be upheld.

The question that _arises is whether the State
CGovernment should again-be directed to consider the matter
of grant of essentiality certificate. On a carefu
consideration of the matter, we are of the opinion that
since the Trust has already established the infrastructure
for establishing a nedical college and the reports of the
i nspection conducted by the Medical Council ~ as well as by
the University indicate that the facilities that are
avai |l abl e are adequate for starting a nedical college, it
woul d serve no useful purpose to insi'st upon obtaining an
essentiality certificate fromthe State Governnent regardi ng
desirability and feasibility of having the proposed nedica
college at the proposed |ocation. W are therefore, of the
view that the matter of grant of perm ssion for establishing
a new nedical college by the Trust should be considered by
the Central Governnent wi thout insisting upon the 'condition
regardi ng obtaining an essentiality certificate from the
State CGovernment regarding desirability and feasibility of
having the proposed nedi cal college at the proposed
| ocati on.

The appeals are, therefore, allowed, the inpugned
judgrment of the High Court is set aside and the Centra
CGovernment is directed to consider the application submtted
by the Trust for grant of permissionto establish a new
medi cal college in accordance with the provisions of Section
10A of the Indian Medical Council Act, 1956 w thout
insisting wupon the Trust to conply with condition regarding
obtaining essentiality certificate fromthe State Governnent
The Central Covernment shall consider and pass an-order in
this regard within a period of one nmonth. In the event of
perm ssion being granted by the Central Governnment for the
establishment of the nedical college by the Trust the
Medi cal University shall consider the application of the
Trust for affiliation of the said nedical college to the
Medi cal University wi thout insisting upon the requirenent
of obtaining prior pernmission of the State Governnent for
establishing the medical college. The appeals are di sposed
of accordingly. No orders as to costs.




