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The appel | ant urged before the Tribunal that there had been
rejection of his votes and i nproper acceptance  of
the respondent, and his case was that if
recounting and re-scrutiny was nade, it would be found that
he had secured a majority of votes. The respondent objected
his case was that since the appellant had
not recrimnated nor furnished security under s. 97 of the
Act, it was not open to himto make this plea. The Tribuna
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the respondent had been wongly accepted. The result was
that the respondent had not secured a mpjority of votes.
The Tribunal declared that the election of the appellant was
void and refused to grant a declaration to the respondent
that he had been duly elected. Both the appellant and the
respondent preferred appeals before the Hi gh Court against
the decision of the Tribunal. The H gh Court dism ssed both
the appeals and the decision of Tribunal was confirned.
Hence the appeal

Held: (i) The scope of the enquiry in a case falling under
s. 100 (1) (d) (iii) is to determ ne whether any votes have
been inmproperly cast in favour of the returned candi date or
any votes have been inproperly refused or rejected in regard
to any other-candidate. These are the only two natters
whi ch woul d be rel evantin 'deciding whether the el ection of
the returned candi date has been materially affected or not.
At this enquiry the onus is on the petitioner to prove his
al l egation. Therefore, in the case of a petition where the
only c¢laim nmmde is that the election of the returned
candidate is void, the scope of the enquiry is clearly
limted by the requirement of s. 100 (1)(d) itself. In
fact, s. 97(1) has no application to the case falling under
s. 100(1)(d) (iii); the scope of the enquiry is limted for
the sinple reason that what

55

the clause requires to be considered is whether the election
of the returned candi date has been materially affected and
not hi ng el se.

(ii) There are cases in which the erection petition makes a
double claim it clains that the election of a returned
candidate is void and also -asks for a declaration that the
petitioner hinself or sone other person has been duly
el ect ed. It isinregard to such a conposite case that s.
100 as well as s. 100(1) would apply, and it is in | respect
of the ,additional claimfor a declaration that sone other
candi date has been duly elected that s. 97 conmes into play.
Section 97(1) thus allows the returned candidate to
recrimnate and raise pleas in support of his case. The
result of s. 97(1) therefore, is that in dealingwith'a com
posite election petition the Tribunal inquiresinto not only
the case made out by the petitioner, but also the counter-

claim nade by the returned candidate. In this connection
the returned candidate is required to conply wth the
provisions of s. 97(1) and s. 97(2) of the Act. If the

returned candidate does not recrinmnate as required by s.
97, then he cannot nake any attack against the alternative
claim nade by the petitioner. |In other words the returned
candidate wll not be allowed to | ead any evidence because
he is precluded fromraising any pleas against the wvalidity
of the claimof the alternative candidate.

(iii) The pleas of the returned candi date under s. 97 of the
Act, have to be tried after a declaration has been made under
s. 100 of the Act. The first part of the enquiry in
regard to the validity of the election of the returned
candi date nmust be tried within the narrow limts prescribed
by s. 100(1)(d) (iii) and the latter part of the enquiry
which is governed by s. 101(a) will have to be tried on a
broader basis pernmitting the returned candidate to |ead
evi dence in support of the pleas which he may have taken by
way of recrimnation under s. 97(1). But ,even in cases to
which s. 97 applies, the enquiry necessary while dealing
with the dispute under s. 101(a) will not be wider if the
returned candi date has failed to recrinmnate, and in a case
of this type the duty of the Election Tribunal will not be
to count and scrutinise all the votes cast at the election.
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As a result of r. 57, the Election Tribunal will have to
assune that every ball ot paper which had not been rejected
under r. 56 constituted one valid vote and it is on that
basis the finding will have to be nade under s. 101(a).
Therefore, it 1is clear that in holding an enquiry either
under s. 100(1)(d) (iii) or under s. 101 where s. 97 has not
been complied with it is not conpetent to the Tribunal to
order a general recount of the votes preceded by a scrutiny
about their validity.

I nayatul | ah Khan v. Diwanchand Mahajan, 15 E.L.R 219 and
Lakshm  Shankar Yadav v. Kunwar Sripal Singh, 22 E.L.R 47
overrul ed.

Bhim Sen v. Gopali and Ors. 22 E.L.R 288, relied on

Vashi st Narain Sharma v. Dev Chandra, [1955] 1 S.C. R 509,
Hari Vi shnu Kamath v. Syed Ahnmed |shaque, [1955] 1 S.CR
1104 and

56

Keshav /~ Laxman Borkar v. Dr. Devrao Laxman Anande, [1960] 1
S.C. R 1902, ' discussed.

Per Ayyangar J.-(i) Section 100 of the Act <casts on the
el ection petitioner the  onus of  establishing to the
satisfaction of the Tribunal that "the result of the
election was materially affected by the inproper reception
or rejection of particular votes", but fromthis it does not
follow that the returned candidate is powerless to establish
to the satisfaction of the Tribunal that notwi thstanding the
i mproper reception or rejection of “the particular votes
alleged by the petitioner his -election has not been
materially affected. If the key words of the provision on
the fulfillnment of which alone the Tribunal is invested with
jurisdiction to set aside an-election are taken to be the
words "the result of the election has been naterially
affected"; it 1is not beyond the power of the returned
candidate to establish this fact which he might do in any
manner he likes. The returned candidate nmght do this by
establishing that though a few votes were wongly counted as
in his favour, still a |large nunber of his owmn votes were
counted in favour of the petitioner or that votes / which
ought to have been counted as cast for him ~ have been
i mproperly counted as cast in favour of defeated candi dates
other than the petitioner. Wthout such a scrutiny it would
mani festly not be possible to determ ne whether the el ection
of the returned candi date has been naterially affected or
not . There is nothing incl. (iii) which precludes the
returned candi dates fromestablishing this.- As this clause
does not speak of the person in whose favour or as - against
whom the inproper reception or rejection has taken place,
its content and significance have to be ascertained fromthe
purpose of which the provision is intended viz., to
determne from a counting of the voting papers after a
scrutiny whether the election of the returned candidate has
been nmaterially affected. The expression "any vote" in this
clause has to be read as neaning "any vote cast in the
election with which this petition is concerned" and not "any
vote cast in the favour of the returned candi date".

(ii) Section 101(a) provides that there cannot be a
declaration in favour of the claimant to a seat nerely
because the election of the returned candidate has been
declared void but he nust in addition have secured the
majority of the lawmful votes cast. It is obvious that for
this purpose the Tribunal ought to scrutinise not nerely the
bal | ot papers of the claimant and the returned candi date but
al so of the other candidates. Wen the Tribunal has reached
the conclusion after scrutiny of votes that the claimant
has, in fact, received the mgjority of wvalid votes, the
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Tri bunal enbarks on the further enquiry as to whether there
are any reasons why he should not be declared elected And it
is at this stage that the provisions of s. 97 in regard to
recrimnation came into play. If no recrimnationis filed
then on the terms of s. 101(a) the claimant would be
i medi ately declared elected but if there is recrimnation
the provision of s. 101(b) is attracted. This construction
woul d harnoni se the provision of ss. 97, 100(1)(d) and 101.
and would lead to a rational result.
57

(iii) Rule 57(1) neans that so far as the returning officer
is concerned and for the purpose of enabling himto declare
the result the ballot papers which are not rejected are to
be deened as valid. It is manifest that if that wvalidity
hel d good even at the stage of the election petition and for
the conduct of the enquiry before the Tribunal that could
really be no scrutiny of the ballot papers and s. 100(1)(d)
(iii) would beconme neani ngl ess. | The validity of the Ballot
Paper 'can be <challenged in Election Petition by nmaking
proper ' pleadings and the Tribunal can declare any ball ot
paper as-inproperly received. Rule 57 does not bear upon
the construction of s. 100(1)(d) (iii) or of s. 101(a).

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1042 of 1963.
Appeal by special |eave fromthe judgnment and  order dated
May 3, 1963, of the Madhya Pradesh High Court in First
Appeal No. 46 of 1962.

S K. Kapur, B. L. Khanna and B. N _~Kirpal, for the
appel | ant .

Hom Daji, R K Garg, S. C Agarwal, M K Ranmanurthi and
D. P. Singh, for the respondent.

Decenber 20, 1963. The Judgnentof P.~ B. Gaj endragadkar, A
K. Sarkar, K N Wanchoo and K. C. Das GCupta, JJ. was
delivered by Gajendragadkar J. N Rajagopala Ayyangar J.
del i vered a separate opinion

GAJENDRAGADKAR J. - The question of law which this  appeal has
raised for our decisionis inrelationto the nature and
scope of the enquiry contenplated by sections 97, 100 and
101 of the Representation of People Act, 1951 (No. 43 of
1951) (hereinafter <called the Act). The appellant Jabar
Si ngh and the respondent Genda Lal, besides five others, had
contested the election to the Madhya Pradesh Assenbly on
behal f of the Mdrena Constituency No. 5. This election took
place on the 21st February, 1962. In due course, the
scrutiny of recorded votes took place and counting followed
on the 27th February, 1962. As a result of the counting,
the appell ant was shown to have secured 5,671 votes, whereas
the respondent 5,703 votes. It is not necessary to-refer to
the votes secured by the other candidates. After the result
of the counting was thus ascertained, the appellant applied
for recounting of the votes and thereupon

58

recounting followed as a result of which the appellant was
decl ared el ected having defeated the respondent by 2 votes.
The recounting showed that the appellant secured 5,656 votes
and the respondent 5,654. Thereafter, the respondent filed
an election petition fromwhich the present appeal arises.
By his petition the respondent challenged the validity of

t he appellant’s election on the ground  of i mpr oper
reception of votes in favour of the appellant and i nproper
rejection of votes in regard to hinself. The respondent

urged before the Tribunal either for the restoration of the
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results in accordance with the calculations initially made
before recounting, or a re-scrutiny of the votes by the
Tribunal and declaration of the result according to the
cal cul ati ons which the Tribunal nay make. H's prayer was
that the appellant’s el ection should be declared to be void
and a declaration should be nade that the respondent was
duly el ected.

The El ection Tribunal found that 10 ball ot papers in favour
of the respondent had been inproperly rejected and 4 had
been inproperly accepted in favour of the appellant. That
led to a difference of 12 votes and the position of the
votes was found to be the respondent 5,664 and the appell ant
5,652 votes.

At this stage, the appellant urged before the Tribunal that
there had been inproper rejection of his votes and i nproper
acceptance of the votes of the respondent, and his case was
that if recounting and re-scrutiny was nade, it would be
found that he had secured a mgjority of votes. The
respondent objected to this course; his case was that since
the appellant had not recrimnated under s. 97 of the Act,
it was not open to himto nmake the plea that a recounting
and re-scrutiny should be made on the ground that i nproper
votes had been accepted in favour of the respondent and
valid votes had been inproperly rejected when they were cast
in favour of the appellant. The respondent’s contention was
that in order to justify the clai mnmade by the appellant it
was necessary that he should have complied with the
provi sions of the proviso to s. 97(1) of the Act and should
have furnished security as required by it. The failure of
the appellant in that behalf precluded himfromraising such
a contention.

59

The Tribunal rejected the respondent’s contention and held
that in order to consider the relief which the respondent
had cliamed in his election petition, it was necessary for
it to decide whether the respondent had in fact received a
majority of votes under s. 101 of the Act, and so,. he re-
exam ned the ball ot papers of the respondent as well as the
appel l ant and cane to the conclusion that 22 ballot ~papers
cast in favour of the respondent had been wongly accepted.
The result was that the respondent had, in fact, not secured
a mjority of votes. As a consequence of —these findings,
the Tribunal declared that the election of the appellant was
void and refused to grant a declaration to the respondent
that he had been duly el ected.

This decision led to two cross-appeals before the H-gh Court
of Madhya Pradesh, No. 46 of 1952 and No. 1 of 1963
respectively. The appel | ant chal | enged the conclusion of
the Tribunal that his election was void, whereas the respon-
dent disputed the correctness of the decision of the
Tri bunal that no declaration could be granted in his favour
that be had been duly elected. In these appeals. the main
guesti on which was agitated before the H gh Court was ‘about
the nature and scope of the enquiry pernissible under
sections 100 and 101 of the Act. In dealing wth this
guestion, the Hi gh Court based itself upon its own earlier
decision in Inayatullah Khan v. D wanchand Mahajan and
Os.(1)., as well as the decision of this Court in Bhim Sen
v. Copali and Ors. (2) and held that the grievance made by
both the parties in their respective appeals was not well-
founded and that the decision of the Tribunal was right. 1In
the result, both the appeals were dism ssed and the deci sion
of the Tribunal was confirmed. Against this decision, the
appel l ant has cone to this Court by special |eave. Later
on, the respondent filed an application for |eave to appea
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to this Court, but the said application was filed beyond
time. Wien the said application came on for hearing before
this Court, the delay made by the respondent in preferring
his application for special |eave was not condoned, and so,
the decision of the H gh Court against the respondent has
becorme final and is not

(1) 15 E.L.R 219.

(2) 22 EL.R 288

60

l onger open to challenge in this Court. Wen the applica-
tion for leave filed by the appellant was argued and
admtted by this Court, it was urged by M. Kapoor on his
behal f that the observatiions made by this Court in the case
of Bhim Sen(1) on which the Hi gh Court substantially relied
requi red reconsideration. That is why the appeal has been
pl aced before a Bench of five Judges for final hearing.

In dealing with the question raised by M. Kapoor before us,
it is necessary to refer to the provisions of the Act in re-
gard to /'the presentation of election petitions and the
prayers. that the petitioners can nake therein. Section 81
provides that an el ection petition calling in question any
election on one or nore of the grounds specified in sub-
section (1) of s. 100 and's. 101 may be presented to the
El ection Commi ssion by any candidate or any elector wthin
the time specified by the said section. It is thus clear
that when a person presents an election petition, it is open
to himto challenge the election of the returned candidate
under s. 100 (1) and claima declaration that the returned
candidate’s electionis void. He can also claima further
decl aration that he hinself or any other candi date has been
duly el ected. In other words, if the -election petition
contents itself with claimng a sinple declaration that the
el ection of the returned candi date shoul d be declared to be
void, the petition falls under s. 100 and the Election
Tribunal can either grant the said declaration in which case
the petition is allowed, or refuse to grant it in which case

the petition is dismssed. It is also possible that the
election petition may claimtwo reliefs, one under s. 100
(1), and the other under s. 101. In this category of cases,

the Tribunal first decides the question as to whether the
el ection of the returned candidate is valid or not, and .if
it is found that the said election is void, it nakes a
declaration to that effect and then deals with the further
guesti on whether the petitioner hinself or some other person
can be said to have been duly elected. The scope of the
enquiry which the Tribunal has to hold in such cases would
obvi ously depend upon the nature of the reliefs claimed by
the petition.

There is another fact which it is necessary to bear in mnd
in dealing with the controversy before us in the present ap-
(1) 22 E.L.R 288.

61

peal . VWen elections are held, the declarations of the
results are governed by the statutory rules framed under the
Act . The counting of votes is dealt with in the relevant

rules under Part V. Rule 55 deals with the scrutiny and
opening of ballot boxes. Rule 56(1) requires that the
bal | ot papers taken out of each ballot box shall be arranged
in conveni ent bundles and scrutinised. R 5 6 (2) provides
when the returning officer has to reject a ballot paper; the
grounds for rejection are specified in clauses (a) to (h).
Rules 56(3), (4) and (5) prescribe the procedure for
rejecting ballot papers. Wen the ballot papers have been
taken out of the ballot boxes and have been scrutinised,
counting follows and that is dealt with by r. 57 and the
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following Rules. R 63 provides for recounting of votes; R
63(1) lays down that after the counting has been conpleted,
the returning officer shall record in the result sheet in
Form 20 the total nunber of votes polled by each candidate
and announce the sane. R 63(2) permits an application to
be made for a recounting and if that application is allowed,
a recounting follows. |If arecounting is nade, then the
result is declared once again on the sheet in Form 20. In
pursuance of the result of counting thus announced, the re-
sult of the election is declared under r. 64 and a
certificate of election is granted to t he ret ur ned
candi dat e. It is significant that r. 57(1) provides that
every ballot paper which'is not rejected under r. 56 shal
be counted as one valid vote, which nmeans that after the
bal |l ot papers have been scrutinised and invalid papers are
rejected wunder r. 56(2), all voting papers which have been
taken into the counting by the returning officer shall be
deenmed ~to be valid under r. 57(1). Simlarly, when the
scrutiny ~/of the nom nation papers is nade by the returning
of ficer ‘under s. 36 of the Act and as a result, certain
nom nation_papers are accepted, s. 36(8) provides that the
said acceptance shall be presuned to be valid. In other
wor ds, when an election petition is filed before an El ection
Tribunal challenging the validity of the election of the
returned candidate, prinma facie the acceptance of noni nation
papers is presunmed to be valid and the voting papers which
have been counted are also presuned to be valid. The
election petition may challenge the validity of the votes
counted, or the validity of the acceptance or rejection of a
nom nation
62
paper; that is a matter of proof. But the ~“enquiry would
comence in every case with prinma facie presunption in
favour of the validity of the acceptance or rejection of
nom nati on paper and of the validity of the wvoting papers
whi ch  have been counted. It is necessary to bear in mnd
this aspect of the matter in dealing with the question about
the scope and nature of the enquiry under sections 100 and
101 of the Act.
Let us now read the three rel evant sections with which we
are concerned in the present appeal. Section 97 provides :
"(1) VWhen in an el ection petition a
decl aration that any candi date other than the
returned candidate has been duly elected is
clainmed, the returned candi date or any other
party may give evidence to prove that the
el ection of such candidate would ~have been
void i f he had been the returned candi date and
a petition had been presented calling in
guestion his election
Provided that the returned candidate-or such
other party as aforesaid shall not be entitled
to give such evidence unless he has, wthin
fourteen days fromthe date of commencenent of
the trial, given notice to the Tribunal of his
intention to do so and has also given the
security and the further security referred to
in sections 117 and 118 respectively.
(2) Every notice referred to in sub-section
(1) shall be
acconpani ed by the statenent and particulars
required by section 83 in the case of an
election petition and shall be signed and
verified in like manner".
Section 100, sub-section (1) reads as under:-.
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(1) Subj ect to the provisions of subsection
(2) if the Tribunal is of opinion-

(a) that on the date of his election a
returned candi date, was not qualified, or was

di squalified, to be chosen to fill the seat
under the Constitution or this Act; or
63

(b) that any corrupt practice has been
conmitted by a returned candidate or his
el ecti on agent or by any other person with the
consent of a returned candidate or hi s
el ecti on agent; or
(c) that ‘any nonmi nation has been inproperly
rejected; or
(d) thatt the result of the election, in so
far as’it concerns a returned candi date, has
been materially affected-
(i) by the inproper acceptance of any
nom nation, or
(ii) by any corrupt practice commtted in the
interests of the returned candidate by an
agent other than his election agent, or
(iii) by theinproper reception, refusal or
rejection of any vote or the reception of any
vote which is void; or
(iv) by any nonconpliance with the provisions
of the Constitution or-of this Act or of any
rul es or orders nade under this Act,
the Tribunal shall declare the election of the
returned candi dateto be voi d":
Section 101 provides that:
"I'f any person who has | odged a petition has,
in addition to calling in question t he
el ection of the returned candidate, clainmed a
declaration that ~he hinself or any other
candi date has been duly elected and the
Tri bunal is of opinion-
(a) that in fact the petitioner. or/ such
other candidate received a magjority of the
valid votes, or
(b) that but for the votes obtained by the
returned candidate by corrupt —practices the
petitioner or such other candi date would have
obtained a majority of the valid votes,
the Tribunal shall after declaring” the
el ection of the returned candidate to be void
decl are t he petitioner or such ot her
candi date, as the case may be, to have . been
duly el ected".
64
M. Kapoor contends that in dealing with the cases falling
under s. 100 (1) (d) (iii), section 97 can have no
application and so, the enquiry contenplated in regard to
cases falling wunder that class is not restricted by the
prohi bition prescribed by s. 97(1). He suggests that when
the Tribunal decides whether or not the election of the
returned candidate has been naterially affected by the
i mproper reception, refusal or rejection of any vote, or the
reception of any vote which is void, it has to examne the
validity of all votes which have been counted in declaring
the returned candidate to be elected, and so, no limtation
can be inposed upon the right of the appellant to require
the Tribunal to consider his contention that some votes
which were rejected though cast in his favour had been
i mproperly rejected and some votes which were accepted in
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favour of the respondent had been inproperly accepted.

Basing hinself on this position, M. Kapoor further contends
that when s. 101 requires that the Tribunal has to come to
the conclusion that in fact the petitioner or such other
candidate received a mpjority of the valid votes, that can
be done only when a recount is nade after elimnating
invalid votes, and so, no limtations can be placed upon the
scope of the enquiry contenplated by s. 101 (a). Since s.

100(1)(d)(iii) 1is outside the purviewof S 97, it would
make no difference to the scope of the enquiry even if the
appel l ant has not recrimnated as required by s. 97(1).

On the other hand, M. Garg who has addressed to us a very
abl e argunent on behal f of the respondent, urged that the
approach adopted by the appellant in dealing with the
probl em posed for our decision in the present appeal is in-
appropri ate. He contends that in construing sections 97.

100 and 101, we nust bear in mind one inportant fact that
the returned candi date whose el ection is challenged can face
the chal | enge unders. 100 only by maki ng pl eas which can be
described as pleas affording him a shield of defence,
whereas if the election petition besides challenging the
validity of the returned candidate clains that sonme other
person has been duly elected, the returned candidate is
gi ven an opportunity to recrimnate  and by way of
recrimnation he can adopt pleas which can be described as
weapons of attack against the validity of the election of
the ot her person.

65

Hi s argunent is that though s. 100(1)(d)(iii) is outside s.
97. it does not mean that in dealing with a clai mnade by an
el ection petition challenging the validity of his ‘election

a returned candidate can both defend the validity —of his
el ection and assail the validity of the votes cast in favour
of the petitioner or sone other person. 1t is in the light
of these two rival contentions that we nmust now proceed to
decide "what the true legal position in the matter is.

It would be convenient if we take a sinple case of an
el ection petition where the petitioner nmakes only one /claim
and that is that the election of the returned candidate is
void. This claimcan be nade under 's. 100. Section 100(1)
(a), (b) and (c) refer to three distinct grounds - on which
the election of the returned candi date can be chall enged.
We are not concerned with any of these grounds. |In _dealing
with the challenge to the validity of the election of -the
returned candidate under s. 100(1)(d), it would be noticed
that what the election petition has to prove is not only the
exi stence ,of one or the other of the -rounds specified in
clauses (i) to (iv) of s. 100(1)(d), but it ‘has also to
establish that as a result of the existence of the /'said
ground, the result of the election in so far as it concerns
a returned candi date has been materially affected. It is
thus obvious that what the Tribunal has to find is ‘whether
or not the election in so far as it concerns the returned
candi date has been materially affected, and that neans  that
the only point which the Tribunal has to decide is: has the
el ection of the returned candi date been materially affected?
And no other enquiry is legitimate or permissible in such a
case. This requirenent of s. 100 (1) (d) necessarily
inmports limtations on the scope of the enquiry. Confi ni ng
ourselves to clause (iii) of s. 100(1)(d), what the Tribuna

has to consider is whether there has been an inproper
reception of votes in favour of the returned candi date. It
may also enquire whether there has been a refusal or
rejection of any vote in regard to any other candidate or
whet her there has been a reception of any vote which is void
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and this can only be the reception of a void vote in favour
of the returned candidate. In other words, the scope of the
enquiry in a case failing under s. 100(1)(d)(iii) is to
deternine whether any votes have been inproperly cast in
favour of the returned candidate, or any votes have been
i mproperly refused or re

134- 159 S.C.-5.
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sected in regard to any other candidate. These are the only
two matters which would be relevant in deciding whether the
election of the returned candidate has been materially
affected or not. At this enquiry, the onus is on the
petitioner to show that by reason of the infirmties
specified in s. 100(1)(d) (iii), the result of the returned
candi date’s el ection has been materially affected, and that,
incidentally, helps to determned the scope of the enquiry.
Therefore, it seenms to us that-it, the case of a petition
where the only claimmade is that the election of the
returned 'candidate is void, the scope of the enquiry is
clearly limted by the requirenent of s. 100(1)(d) itself.
The enquiry is limted not because the returned candidate
has not recrimnated under s. 97(1); in fact, s. 97(1) has
no application to the case falling under s. 100(1)(d)(iii);
the, scope of the enquiry is limted for the sinple reason
that what the clause requires to be considered is whether
the election of the returned candi date has been naterially
affected and nothing else. |If the result of the enquiry is
in favour of the petitioner who challenges the election of
t he returned candidate, the Tribunal has to make a
declaration to that effect, and that declaration brings to
an end the proceedings in the election petition

There are, however, cases in which the election petition
makes a double claim it clainms that the election of the re-
turned candidate is void, and al so asks for a declaration
that the petitioner hinmself or some other person has been
duly elected. It is in regard to such a conposite case that
s. 100" as well as s. 101 would apply, and it is in/ respect
of the additional claimfor a declaration that sone  other
candi date has been duly elected that s. 97 conmes-into’ play.
Secti on 97(1) thus allows the returned candidate to
recrimnate and raise pleas in support of his case that the
ot her person in whose favour a declarationis clained by the
petition cannot be said to be validly elected, and  these
would be pleas of attack and it would be open to the
returned candidate to take these pleas, because when he

recrim nates, he really becones a counter-petitioner
challenging the validity of the election of the alternative
candi dat e. The result of s. 97(1) therefore, is that in

dealing with a conposite election petition, the Tribuna

enquires into not only the case made out by the petitioner

but also the counter-claimnmade by the returned
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candi dat e. That being the nature of the proceedings  con-
templated by s. 97(1), it is not surprising that the
returned candidate is required to nake his recrimnation-and
serve notice in that behalf in the manner and within the
time specified by s. 97 (1) proviso and s. 97 (2). If the
returned candidate does not recrinmnate as required by s.
97, then he cannot nake any attack against the alternative
claim nade by the petition. 1In such a case, an enquiry
would be held under s. 100 so far as the validity of the
returned candidate’s election is concerned, and if as a
result of the said enquiry a declaration is nmade that the
election of the returned candidate is void, then the
Tribunal will proceed to deal with alternative claim but in
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doing so, the returned candidate will not be allowed to,
| ead any evidence because he is precluded fromraising any
pl eas against the validity of the claimof the alternative
candi dat e

It is true that s. 101(a) requires the Tribunal to find that
the petitioner or such other candidate for the declaration
of whose election a prayer is nmade in the election petition
has in fact received a magjority of the valid votes. It s
urged by M. Kapoor that the Tribunal cannot nmake a finding
that the alternative candidate has in fact received a
majority of the valid votes unless all the votes cast at the

el ection are scrutinised and counted. In our opinion, this
contention is not well-founded. W have already noticed
that as a result of rule 57, the El ection Tribunal will have

to assune that every  ballot paper which had not been
rejected under r. 56 constituted one valid vote and it is on
that basis that the finding will have to be nade under s.
101(a). Section 97(1) undoubtedly gives an opportunity to
the returned candidate to dispute the validity of any of the
votes cast- in favour of the alternative candidate or to
plead for the validity of any vote cast in his favour which
has been rejected; but if by his failure to make
recrimnation within tinme as required by s. 97 the returned
candidate is precluded fromraising any such plea at the
hearing of the election petition, there would be nothing
wong if the Tribunal proceeds to deall with the dispute
under s. 101(a) on the basis that the other votes counted by
the returning officer were valid votes and that votes in
favour of the returned candidate, if any, —which were
rej ected.
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were invalid. Wat we have said about the presunmed validity
of the votes in dealing with a petition under s. 101 (a) is
equal |y true in dealing with the matter under S.
100(1)(d)(iii) We are, therefore, satisfied that even in
cases to which s. 97 applies, the enquiry necessary while
dealing with the dispute under s. 101(a) will not be w der
if the returned candidate has failed to recrimnate.

If the returned candidate has recrimnated and -has 'raised
pleas in regard to the votes cast in favour ~of the
alternative candidate or his votes wongly rejected, then
those pleas may have to be tried after a declaration  has
been nmde under s, 100 and the matter proceeds to be tried

under s. 101(a). In other words, the first part~ of the
enquiry in regard to the validity of the election of the
returned candidate nmust be tried within the narrow linmits

prescribed by s. 100(1)(d)(iii) and the latter part of the
enquiry which is governed by s. 101(a) will have to be tried
on a broader basis permtting the returned candidate to' | ead
evi dence in support of the pleas which he may have taken by
way of recrimnation under s. 97 (1). If M. Kapoor’'s
construction of s. 100 (1) (d) (iii) is accepted, it | would
either make s. 97 otiose and ineffective or make the
operation of s. 101 read with s. 97 inconsistent wth the
operation of S 100 (1) (d) (iii). W are therefore
satisfied that the High Court was right in comng to the
conclusion that the Tribunal was in error in holding that
"it was an authority charged with the duty of investigating
the wvalidity of votes for and against the petitioning and
returned candidate or for a matter of that any other
contesting candidate."

I't, however, appears that following its own earlier decision
in Inayatul | ah Khan’s(1) case the Hi gh Court was di sposed to
take the view that the enquiry under s. 101(a) was w der and
that in nmaking its finding under the said provision, it was
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open to the Tribunal to scrutinise the votes and determ ne
whether in fact, the petitioner or sone other person had
received a mgjority of the valid votes. As we have already
i ndicated, this would be the position only if the returned
candi date had recrimnated; in the absence of recrimnation,
it would not be open to the Election Tribuna
(1) 15 E.L.R 219.
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to allow the returned candidate to challenge the validity of
votes cast in favour of the petitioner or any other
candi date in whose favour a declaration is claimed by the
el ection petition or to contend that any of his votes were
i nproperly rejected. W ought to add that the view taken by
the WMdhya Pradesh High Court in the case of |I|nayatullah
Khan(1l) in regard to the scope of the enquiry under s. 101
(a) does not correctly represent the true legal Position in
that behal f. Simlarly, the viewtaken by the Allahabad
Court /in Lakshm Shankar Yadav v. Kunwar Sripal Singh and
Os. (2), cannot besaid to interpret correctly the scope of
the enquiry either under s. 100 or s. 101. The conclusion
whi ch we have reached in the present appeal is substantially
in accord with the observations made by this Court in the
case of Bhim Sen(3) though it appears that the points in
guestion were not elaborately argued before the Court in
that case
There is another point to which reference must be made. M.
Garg contended that even if the view'taken by the Tribuna
about the scope of the enquiry under-s. 100 (1) (d) (iii)
and s. 101 was right, the relief granted by it was not
justified by the pleadings of the appellant ~in the present
proceeding In support of this argument, he referred us to
par agraph 4 of the Special Pleas filed by the appellant, and
relied on the fact that at the . initial stage of the
hearing,- the Tribunal had framed 18 issues including ' issue
No. 16 which consisted of three parts, viz.,-
(a) VWhet her any votes cast in favour of
r espondent No. “1( were wrongl y rejected
specially pertaining to pol I'i ng station
mentioned in para 4 of the witten statenent
under headi ng speci al pleas?
(b) Whet her many votes were w ongly accepted
in favour of the petitioner —appertaining to
the polling stations nmentioned in para 4 of
the special pleas in witten statenent?
(c) What is the effect of the above in the
case?
(1)15 E. L. R 219.
(3) 5 ELR 219. EL. R 288.
(2) 22 EL.R 47.
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Later on, when the respondent contended that in the  absence
of any recrimnation by the appellant these issues did not
ari se on the pleadings, they were struck out, and yet in its
judgrment the Tribunal has virtually tried these issues —and
given relief on grounds which were not included even in his
witten statenent. Since this appeal was admitted mainly on
t he ground that the appellant wanted this Court to
reconsi der the observations nmade by it in the case of Bhin
Sen(1), we do not propose to rest our decision on this
subsidiary point raised by M. Garg
It nowremains to refer to two decisions which were cited
before wus during the course of the argunents. In Vashi st
Narain Sharma v. Dev Chandra and O's. (2), this Court has
held that s. 100(1)(c), as it then stood, places a burden on
the objector to substantiate the objection that the result
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of the election has been materially affected by the inproper
acceptance or rejection of the nom nation paper. In that
connection, this Court observed that where the margin of
votes is greater than the votes secured by the candidate
whose nom nation paper had been inproperly accepted, the
result is not only materially not affected but not affected
at all; but where it is not possible to anticipate the
result, the petitioner nust discharge the burden of proving
that fact and on his failure to do so, the election nust be
all owed to stand.

In Hari Vishnu Kamath v. Syed Ahnmed |shaque and others(1),

adverting to the expression "the result of the election" in
s. 100(1)(c), this Court stated that wunless there is
sonet hi ng in t he cont ext conpel i ng a di fferent

interpretation, the said expression nust be construed in the
sane sense as in section 66, and there it clearly neans the
result on the basis of the valid votes. Basing himself on
this observation, M. Kapoor has urged that while the
Tri bunal decides the question as to whether the election of
the returned candi date has been naterially affected or not,
the wvalidity of the votes falls to be considered, and that
inevitably enlarges the scope of the enquiry. W do not
think that the observation on which M. Kapoor relies was
intended to lay down any such proposition. Al that the
reference to s. 66 /denotes is that

(1) 22 E.L.R 288.

(3) [1955] 1 S.C.R 1104 at P 1131.

(2) [1955] 1 S.C. R 509.
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after considering the pleas raised, the Tribunal has to
decide whether the election of the returned candidate has
been naterially affected or not, and that only neans that if
any votes are shown to have been inproperly accepted, or any
votes are shown to have been inproperly refused or rejected,
the Tribunal has to nake calculations on the basis of its
deci sions on those points and nothing nore. It is necessary
to recall that the votes which have not been rejected by the
-returning officer under r. 56 have to be treated as valid,
unless the contrary is specifically pleaded and proved.
Therefore, we do not think that M. Kapoor is justified in
contending that the observations in Hari Vishnu Kamath's
case support his plea that the enquiry under S.
100(1)(d)(iii) is wide enough to take in the scrutiny of the
validity of all voting papers.

In Keshav Laxman Borkar v. Dr. Devrao Laxman Anande(1l) this
Court has pointed out that the expression " wvalid votes" has
nowhere been defined in the Act, but in ,the light of the
provision of s. 36 (8 ) of the Act read with rule 58, two
things are clear, first that the candidates are validly
nom nat ed candi dates whose nom nati on papers are accepted by
the returning officer after scrutiny, and second “that the
provision of s. 58 provides that the ball ot papers which are
not rejected under r. 57 are deened to be "valid ballot
papers” and are to be counted as such

It appears that the position under the English Law in regard
to the recounting of votes in proceedings under election
petitions is substantially simlar. As Halsbury points out:
"where a petitioner clainms the seat for an unsuccessfu

candi date, alleging that he had a majority of lawful votes,
either party nmust, six days before that appointed for the
trial, deliver to the master, and also at the address, if
any, given by the other side, a list of the votes intended
to be objected to and of the heads of the objection to each
of those votes(1)". It further appears that no evidence may
be given against the validity of any vote or under any head
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not specified in the list, unless by | eave of the Court upon
such ternmns

(1) [1960] 1 S.C.R 902.

(2) Halsbury's Laws of England, p. 306 paras. 553 & 554.
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as to amendnent of the list, postponenent of the enquiry,
and paynent of costs as nmay be ordered. Were no Ilist of
the votes, to which it is intended to take objection, has
been delivered within the time specified, the Court has no
power to extend the tine or to allow evidence of the votes
objected to or of the objections thereto to be given at the
trial. Therefore, it seems clear that in holding an enquiry
ei ther under s. 100(1)(d)(iii) or under s. 101, where s. 97
has not been conplied with, it is not conpetent to the
Tribunal to order a general recount of the votes preceded by
a scrutiny about their validity.

In the result, the appeal fails and is disnmssed. W would
like to add that though we have accepted the construction of
s. 100(1)(d)(iii) and s. 101 for which M. Garg contended,
no relief ~can be granted to the respondent, because his
application for special |eave to appeal against the decision
of the H gh Court has been disnissed since he was unable to
make out a sufficient cause for condoning the delay nade by
him in preferring the said application. In the
circunstances of /this. case, we direct that the parties
shoul d bear their own costs.

We ought to nmention that when this appeal was argued before
us on the 4th Decenber, 1963, we were told that them fresh
el ection which had been ordered to be held in_ accordance
with the decision of the H gh Court was fixed for the 6th
Decenmber, 1963; and so, after the case was  argued, we
announced our decision and intimated to the | earned Advo-
cates that our reasons will follow ~The -present judgment
gi ves the reasons for our decision

AYYANGAR J.-Wile | agree that the appeal deserves, to be
di sm ssed for reasons which | shall “indicate later, | regret
ny inability to agree with the constructi on which ny | earned
brethren have placed on s. 100 (1) (d) (iii) of the
Representati on of the People Act which for shortness |I' shal
call the Act. on which in ultinmate analysis the question of
law arising in the appeal turns.

The facts of the case which have given rise to the
proceeding as well as the points involved in the appeal have

all been set out in detail in the judgnent of Gaj endragadkar
J. and | consider it unnecessary to repeat
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them | shall accordingly state only those facts which are

relevant for the purpose of: (1) the construction of s.
100(1) (d) of the Act, and (2) the conclusion | have reached
that the appeal should be dism ssed.

The appeal arises out of a contested election to the Morena
Constituency of the Madhya Pradesh Legislative Assenbly.
The polling for the election took place on February 21, 1962
and there were as many as seven candi dates who parti cipated

in that poll. The appeal is, however, concerned only wth
two of them Genda Lal and Jabar Singh-the |latter being the
returned candidate and is the appellant before us. The

voting procedure adopted was that set out in rule 39,
Conduct of Election Rules, 1961, which | shall hereafter
refer to as the Rules, under which the voter makes a mark on
the ballot paper on or near the synmbol of the contesting
candi date to indicate his choice. On the first count of the
bal | ot papers the Returning O ficer conputed the valid votes
obtained by Genda Lal as 5,703 as against 5,671 which had
been counted in favour of Jabar Singh. Jabar Si ngh
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however, imrediately applied for a recount under rule 63 of
the 'Rules on the ground that the original scrutiny and
counting were defective and this, though opposed, was
acceded to by the Returning OOfice r who carried out a
recount. I mght nmention in passing that the El ection
Tri bunal has found di screpancies. even in the total of the
nunber of ballot papers in some of the polling stations, the
figures of the total nunber of valid votes in 6 polling
stations being different fromthose found in the result
sheet prepared under rule 57(2) in Form 20. The scrutiny
and recount disclosed that Genda Lal was found to have
pol I ed 5, 654 votes as agai nst 5,656 votes counted as having
been obtained by Jabar Singh. As a result of this recount
Jabar Singh was decl ared el ected, he having obtained 2 votes
nore than his rival -CGenda Lal.

Genda Lal thereupon filed the election petition which has
given rise to this appeal in which he sought to have the
el ecti on of Jabar Singh declared void and al so made a cl aim
to the seat. The election was sought to be set aside on
various grounds but we are concerned in this appea
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solely with one of the themviz., the correctness of the
scrutiny and counting of votes at the recount vis-a-vis the
petitioner and the returned candidate. Shortly stated, the
allegation in this/respect in the election petition was that
49 valid votes cast in favour of the petitioner (who is the
respondent before us) were inproperly rejected and that 32
votes were inproperly accepted in favour of the returned
candidate who is the appellant before us. Needless to add
these allegations were denied by the returned candidate.
Besi des the denial, he also pleaded in his witten statenent
that nmany votes cast in favour of hinself had been  wongly
rejected in regard to which details were given and that
simlarly several votes were wongly accepted in favour of
the election-petitioner and in regard to which also details
were given and it ended with the prayer that if a proper
scrutiny and recount were nade of the valid votes /received
by each, it would be found that he 'the returned candi date-
had. in fact, obtained a |arger nunber of votes than the
el ection-petitioner and for this reason he submitted that
the election petition ought to be dismissed. Though Genda
Lal had by his election petition, besides seeking the relief
of having the appellant’s election declared void, clained
the seat for hinself under s. 84 of the Act, none of the
respondents to the petition including the appellant had
filed any recrimnation in conformty with the provisions of
s. 97 of the Act against the grant of such further relief
and it is the effect of this failure on the rights of the
parties that forns the principal point for consideration in

the appeal
The El ection Tribunal who inquired into the petition framed
the necessary issues arising out of these pleadings. | ssue

6(a) dealt with the allegation in the petition that 49 valid
votes cast in favour of Genda Lal had been inproperly
rej ected. After examining the evidence adduced and
considering the validity of those votes in regard to which a
dispute was raised, the Election Tribunal recorded the
finding that not 49 but only 10 votes of Genda Lal had been
i mproperly rejected. In regard to the question of the
i mproper acceptance of 32 votes cast in favour of Jabar
' Si ngh which was covered by issue 6(b), the Tribunal found,
again after going through the evidence in respect of the
"particular votes in dispute, that not 32 but only 4 had
been
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i nproperly accepted. The result of these findings on issues
6(a) and 6(b) was that the total nunber of wvalid votes
pol | ed by Genda Lal became 5,664 as against 5,652 polled by
Jabar  Si ngh. The Tribunal consequently held that the
,election of Jabar Singh who had obtained a mnminority of
votes conpared to Genda Lal nust be decl ared void under

S. 100() (d)y(iii).

So far we are on non-controversial ground except this that
on this state of the voting Genda Lal clained that he was
entitled to the further relief that he be declared elected
havi ng obtained the majority of |lawful votes satisfying the
requi rement of s. 101(a). The El ection Tribunal refused him
that relief for reasons which it is unnecessary to set out
,or discuss and that decision having been affirmed by the
High Court in appeal and the special |eave prayed for to
appeal from that decision of the Hgh Court having been
-dism ssed by us, the possibility of the disallowance of
this additional relief does not require to be further
noti ced.

The question about the scope of s. 100(1)(d)(iii) and its
relative —place in the schene of ss. 97, 100 and 101 of the
Act arises out of the plea nade by Jabar Singh that without
reference to the irregularities in the counting of the 49
and the 32 votes alleged by Genda Lal and which he had
deni ed, and which were the subject-matter of issues 6 (a)
and 6 (b) to which | 'have already adverted, there were other

irregularities in the scrutiny and -counting which, if
exam ned, would establish that after every error was
elimnated, he hinmself had obtained a mpjority of ’'lawfu
vot es. The question of |aw that was debated before us was

whet her on the schene of the Representation of ~the People
Act, 1951, Jabar Singh was entitled to make such a plea and
claimto adduce proof in support thereof in order to sustain
his election without filing a recrimnation under s. 97 of
the Act. M learned brethren have held that he could not
and it is on that point that | do not find it possible to
agree with them
The correct answer to this question would depend. it is
conmon ground, on a proper construction of s.100(1)(d)(iii)
read in conjunction with s. 101(a). and
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this 1 shall first consider. | shall next deal wth the
pl ace and function of s. 97 in this context and its _bearing
on the interpretation of the provisions on which the
deci sion of this appeal turns.
Though there have been a few decisions bearing upon the
guestion of Jlaw |l have indicated, and they have  all been
referred to by Gajendragadkar J. it is common  ground . that
there is no binding decision of this Court touching the
matter, though sone observations in Bhim Sen v. Gopali and
Os. (1) would appear to favour the construction “which ny
| earned brethren have adopted. As, however, the appeal was
pl aced before this Bench for the consideration of  this
guestion and we have proceeded on the basis that the nmatter
is res integra | do not propose to refer to any of these
deci si ons but shall proceed nerely to interpret t he
provi sions without advertence to the authorities to which
our attention was invited during the course of the
ar gunent s.

Section 100(1) (d) reads:

"100. Gounds for declaring election to be

void-(1) Subject to the provisions of sub-

section (2) i f t he Tri bunal is of

0

PINEON. .
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(d) that the result of the election, in so

far as it

concerns a returned candi dat e, has

been

materially affected-

(1) by the inproper acceptance of any

nom nation, or

(ii) by any corrupt practice commtted in the

interests of the returned candidate by an

agent other than his election agent, or

(iii) by the inproper reception, refusal or

rejection of any vote or the reception of any

vote which'is void, or

(iv) by any non- conpl i ance with t he

provi sions of the Constitution or of this Act

or of any rules or orders made under this Act,

the Tri bunal

(1) 22 E'L.R 288.
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shall declare the election of the returned

candi date to be void."
The short question arising for consideration in this appea
may be stated thus: In the context of the provisions
contained in s. 100(1)(d) which permts an election of a
returned candidate to be set, aside only on proof of the
"result" viz., the election of the returned candi date havi ng
been "materially affected" by the i mproprieties or
illegalities referred to in the four clauses nunbered (i) to
(iv) what is theinport of the words "by ' the inproper
reception, refusal or rejection of any vote or the reception
of any vote which is void". For our present  purposes |
mght omt the reference to the latter ~part of this
provision relating to "the reception of a vote which is
voi d' and concentrate on the earlier part.
It is manifest that the jurisdiction of the Tribunal to
declare an election void arises only when it is of / opinion
that "the result of the election has been naterially
affected" by the defects or inproprieties set out” in cls.
(i) to (iv), so that if notwi thstanding that inpropriety or
illegality of the types set out in the four clauses, the
result of the electionis not materially affected, the
returned candidate is entitled to retain his seat. Wth
this prelimnary observation | shall proceed to consider the
inmport of the relevant words."materially affected by the
i mproper reception, refusal or rejection of-any vote" ~first
in a case where there is no conplication arising from the
petition claimng the seat in 'addition to the relief of
having the welection of the returned ,candidate declared

voi d. The argunent strenuously pressed before us by M.
Garg-l earned counsel for the respondent was, that the
Tribunal in considering whether the result of an" -election

had been materially affected, was confined to the
consideration of any inpropriety alleged as regards the
reception of the votes of the returned candi date as well as
inmproprieties alleged by the petitioner in. the refusal  or
rejection of votes stated to have been cast in favour of the
petitioner and the denials of these charges or allegations
by the returned candidate. H s further subm ssion was that
the returned candi date could not sustain his seat by show ng
a simlar inproper reception of votes in favour of the
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petitioner or an inproper refusal or rejection of his own
vot es. In other words, the argunent was that the Tribuna
dealing with a petition under s. 100(1)(d) bad jurisdiction
to proceed only on the allegations nmade in the petition and
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that even where a case had been established for a scrutiny,
and a recount is ordered, it would be so confined and that
its jurisdiction would not extend to cases of conplaints by
the returned candidate. It is this argunent that | fee

unabl e to accept.

VWen an election petitionis filed conplaining of the
i nproper reception or rejection of votes and praying for a
scrutiny of the ballot papers for the purpose of determni ning
whet her the votes have been properly counted by t he
Returning O ficer, the Tribunal would doubtless have to be
satisfied that a case is nade out for scrutiny and a re-
count, for it is settled |law that the petitioner is not as a
matter of right entitled to have such a scrutiny and recount
nerely because he prays for such a relief, but has to
al | ege, make out and prove the specific grounds to establish
that the scrutiny or counting was inproper and that the
return, was in consequence erroneous. |If one reaches that
stage and the Tribunal is satisfied that a case for scrutiny
and recount is nmade out it would nean that the Returning
O ficer had not discharged his duties properly in the nmatter
of the scrutiny of the ballot papers-and their counting. |If
in such circunstances the respondent (the returned candi date
) also nmkes allegations of the same type regarding the
scrutiny and the counting | consider it would be unjust to
deprive himof the opportunity of proving his allegations
and thus maintain his seat, unless of course, the statutory
provision clearly precludes himfromdoing so. In saying
this | amnot suggesting that the respondent need nmake no
avernent in his pleadings making definite al | egati ons
regarding the particular votes regarding which he desires
scrutiny and whi ch he says have been wongly counted either
for or against him Let us take a case where the allegation

of the petitioner is that there has been a mscount i.e., a
wong counting of the votes of the returned candidate and
not hing nore. Let wus suppose that A has been declared
el ected as having secured, say 200 votes as against B who
has secured 190. If Bin his election petition says that
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A's votes have been wongly counted as 200, whereas, in

fact, if they were recounted they would only be 180 and the
Tribunal on a recount finds the allegation in the petition
made out and that the returned candi date had obtained only
180 votes the acceptance of M. @Grg' s argunent would nean
that the election of A would have to be set aside not-
wi thstanding that there has been a sinmilar mstake in the
counting of B's votes and if these were properly  counted
they m ght not ampunt to nore than 170. M. Garg subnitted
that though if B claimed the seat there would have to be a
recount of the votes of both the candi dates and this  al so,
only in the event of a recrimnation being filed under s.
97, still if no seat was claimed the election ' of the
returned candidate would be set aside and that the latter
had no neans whereby he could maintain his election notwth-
standing that as a fact he had obtained a majority of lawful
vot es.

It is urged that this result flowed fromthe opening words
of s. 100(1)(d) which speaks of "the result of the election”
being materially affected "so far as it concerns a returned
candi dat e". I do not find it possible to agree with the
construction or reasoning on which the subm ssion is based.
There is, no doubt, that an election petitionis primrily
concerned with the validity of the election of the returned
candidate. It cannot also be disputed that the election of
the returned candidate cannot be declared void, unless,
confining oneself to the inpropriety or illegality involved
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in the reception or refusal of votes, the returned candi date
is proved to have obtained a mnority of votes, for
otherwise whatever be the inpropriety or its degree or
extensi veness, the result of the election would not be
materially affected. It is conmon ground and beyond con-
troversy that the election petitioner is not restricted as
regards the nmanner or details of the inproper reception or
refusal of votes which he could allege and prove which woul d
achieve that result. |If so nuch is conceded and is comon
ground, | do not see any force in the contention that the
returned candidate is confined nerely to disproving what is
all eged to dislodge himfromhis seat and is for bidden from
proving that votes which under the |law had to
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be counted in his favour, have been wongly onmitted to be so
count ed. The words in cl. (iii) do not impose any such

restriction, for they speak of-the "inproper reception or
refusal of any vote", and as the inquiry under s. 100(1)(d)
is for ascertaining whether the result of the election has
been nmaterially affected which in the context of cl. (iii)
obvi ousl y -nmeans "the returned candi date has been proved not
to have obtained, in fact, a najority of valid votes", there
appears to me no scope for the argunent pressed before us by
M. Garg.

On an analysis of the situation the position would appear to
be this. Let wus for instance assune that the voting
procedure adopted in an election was that prescribed in rule
59 i.e., by placing the ballot papers in the ballot boxes
set apart for the different contesting candidates. The
returning officer counts the valid votes cast in the severa
boxes and declares A elected as having secured 200 votes as
against B whose votes are counted as 198. If B files a
petition and alleges that the counting was irregular;, that
the totals of the ballot papers in-the result sheet are not
properly computed, and that as a matter of fact A's | papers,
if counted, would be 196, M. Garg’'s submission is that
t hough the di screpancy disclosed in the totals is consider-
able, A cannot prove that there has been a mscounting of
B's votes also, and that though if  properly counted his
total is only 190,, still A's election shoul d be set” aside.
It is said that the position would be different- and the
anomaly would be overcome in cases where the election
petitioner, besides claimng a declaration that the election
of the returned candidate is void, also seeks a further
decl aration that he should be declared dul y el ected and the
returned candidate files a recrinination against such a
prayer and challenges the right to have the further
decl ar ati on. Thi s, however, obviously furnishes no answer
for nore than one reason. It is the subm ssion of M. Garg,
and that is the whole basis upon which the construction
whi ch he desires us to adopt of s. 100 (1) (d) (iii). turns,
that the question raised by the recrinmnation arises only
after the election of the returned candidate is declared
voi d. Therefore we would have the anonalous situation
wherein the election of the returned candiate is declared
void by reason of his
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not obtaining the majority of valid votes so far as the
deci sion under s. 100(1)(d) is concerned and then after the
matt er ,set out in the claim to the seat and the
recrimnation is inquired into and decided the election
tribunal holds that the returned candidate had a majority of
awful votes but that this affected only the right of the
defeated candidate to claimthe seat. |In ny judgnent the
provisions of s. 100 read with s. 101 do not contenplate
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this position of a candidate s election being set aside
because he did not get a majority of |awful votes but in the
sane proceedings and -as part of the same inquiry he being
held to have obtained a mpjority of Ilawful votes. A
construction of s. 100 (1) (d) which would lead to this
result must, in my opinion, be -rejected as unsound.

The apart, there is the further circunstance arising from
"the fact that according to M. Garg the enquiry in respect
of a recrimnation and its defence is identical w th what he
says is the scope of a petition and its defence. This, of
course, is logical, but it suffers fromthe sanme anonaly
which | have pointed out as resulting from the acceptance
,of the primary argunent regarding the construction of s.
100( 1) (d) (iii). Applying. what | have shown al r eady
regarding a case wherethere was no claimto a seat in an
el ection petition in whichthe election of a returned candi -
date has to be declared void, notw thstanding that he had,
in fact, obtained a majority of wvalid votes, because he is
precluded fromproving this fact, simlarly in cases where a
seat is clainmed, the petitioner so clainmng wuld have to be
decl ared el ected, notw thstanding that as a fact he has not
obtained the mgjority of | awful votes, but that the returned
candi date has obtained such a majority, because the Ilatter

is precluded fromproving it. |If one took a case where
there were nore candidates than two, the anomaly | have
indicated would be seen clearly. If B files a petition

against A the returned candidate claimng the seat and
i mpl eads as he nust. C & D who are the other contestants, 'no
proof could be led by A to showthat sone of his own votes
have been counted for Cor D, though B wouldbe entitled to
prove that sone of Cs or Ds votes have been wongly
counted as cast in favour of A In such-a case

134-159 S.C. -6.
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it is obvious that B gains no advantage by recrimnating,
because recrimnation under s. 97 could only be against A
and not against the other contesting candi dates inpleaded as
respondents. The result, therefore, would be that though

in fact, A has obtained the majority of |lawful votes, B, the
petitioner, wll be declared el ected-recrinmnation or no
recrimnation. | cannot accept the position that either _s.
100(1)(d)(iii) or s. 101(a) contenplate this result which is
at once so unjust and anonal ous and appears to nme. to
contradict the basic principles wunderlying election |aw
viz., (1) that apart from disqualification, cor rupt
practices etc., the election of a candi date who obtains the
majority of valid votes shall not be set aside, and (2) no
candi dates shall be declared duly elected who has. not
obtained the mpjority of valid votes.

I would add that the entire argunent proceeds on - a ms-
conception of the procedure involved in a scrutiny.— | wll
take the case where the voting takes place, as in the case
of the election before us, in accordance with the provisions
of rule 39. Then conformably to Rule 57(3) all the ballot
papers which have been held to be valid in each polling
station are bundl ed up and sealed by the Returning Oficer,
and simlarly all the rejected ones of each station are made
into another bundle. At the scrutiny by the Tribunal these
two sets of bundles are examined to find out whether the
votes cast in favour of each of the contesting candidates
have been properly counted or not. How this can be done
conpartnental ly, as those cast for A or B or C separately as
is suggested by M. Garg, | amunable to follow. If the
votes cast in favour of each candidate were made into
separate bundles, then at least, there m ght be scope for an
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argunent that the bundle of A or B shall not be opened up
but when all the voting papers have to be scrutinised in
order to find out (a) whether the returned candidate has
really been proved to have received a mnority of wvalid
votes and (b) whether the candidate claimng the seat has
obtained a majority of valid votes, this cannot obviously be
done without an exanmination of the ballot papers to which
objection is taken and which are contained in the two types
of bundles into which these are made up under rule 57(3).
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Support was sought by M. Garg for the construction that he
sought to press upon us by reference to the provisions in
the ot her sub-clauses of 's. 100 (1) (d). H s point was that
if the returned candidate could not put forward t he

obj ections contained in. those clauses the ret urned
candi date coul d not |ikewi se allege inmproprieties in the
reception of the votes of any other candidate including
the petitioner. | amwholly uninpressed by this argunent

whi ch ' does not take into account both the nature of the
objections ~in these other clauses as well as their bearing
on the question whether the election of the returned
candi date has been materially affected, which is the prine
guestion for consideration in the provision and which
furnishes the key to the interpretation of the sub-clause
now under consideration. Let ne take each of the cases
provided by the other sub-clauses. Sub-cl. (i) deals wth
the inmproper acceptance of a nomination. It is -obvious
that allegations ‘and proof by the returned candi dat e
regarding the inproper acceptance of a nom nation cannot
serve to sustain his election. ~Afortiori so, clause (ii)
whi ch reads

"(ii) by any corrupt practice commtted in the

interests of the returned candidate by an

agent other than his election agent, or"
could have no neaning in the present -context nor cl.  (iv)
unl ess the non-conpliance has a bearing on the reception of
votes in which case it would be wholly covered by cl. (iii).
In the case of cls. (i), (ii) and (iv) it is obvious, having
regard to the very nature of the provisions, that the
returned candi date can do no nore than prove (a) that there
was no such inpropriety or illegality as is alleged, and (b)
that even if there was, the same had not affected the result
of his election; in other words, that the inpropriety or
illegality, if any, was inconsequential so far as his
el ection was concerned. But this would not-be the position
in regard to the inproper reception or rejection of° votes.
There we have two factors: (1) the inpropriety of the
reception or rejection, and (2) whether as a result of . such
i nproper reception or rejection the result was materially
af f ect ed. In the case contenplated by cl. (iii) the
guestion whether the result was naterially affected or not
coul d not, when
84
the facts are ascertained, be a matter of doubt or dispute
but would be one nerely of arithnetical calculation and
conpari son. No doubt, s. 100 of the Act casts on the
el ection petitioner the onus of establishing to the
satisfaction of the Tribunal that "the result of the
election was materially affected" by the inpropriety etc.,
and taking the case of cl. (iii) in hand, of inproper
reception or rejection of particular votes, but fromthis it
does not follow that the returned candidate is powerless to
establ i sh to the satisfaction of the Tri bunal t hat
notw t hstanding the inproper reception or rejection of the
particul ar votes alleged by the petitioner his election has
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not been materially affected. The argunent of M. Garg, if
accepted, would nean that the returned candidate can nerely
conbat the case alleged against himand is disabled from
establishing positively that the result of the election has
not been materially affected. If the key words of the
provision on the fulfilment of which alone the Tribunal is
invested with jurisdiction to set aside an election are
taken to be the words "The result of the election has been
materially affected.” | do not consider that it is possible
to contend that it is beyond the power of the returned
candidate to establish this fact which he might do in any
manner he likes. He mght do this by establishing that
though a few votes were wongly counted as in his favour
still a larger nunber of his own votes were counted in
favour of the petitioner or that votes which ought to have
been counted as cast for him  have-been i nproperly counted
as cast in favour of defeated candidates other than the
petitioner. Wthout such a scrutiny it would manifestly not
be possible to determine whether the election of the
returned candi date has been naterially affected or not. Nor
do | see anything in the language of «cl. (iii) which
precludes the returned candidate from establishing this.
This clause enpl oys the words "inproper reception, refusa
or rejection of any vote" to confine oneself to its first
part. No doubt, when a petitioner conplains of a rejection
he obvi ously neans an inproper rejection of votes in his own
favour and when he speaks of an inproper reception he neans
al so obviously aninproper reception of votes in favour of
the returned candidate. But fromthis it does not follow
that there mght not be an inproper reception of  votes in
favour
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of the election petitioner or of another candidate or of an
i mproper rejection of votes of the returned candidate the
cl ause does not speak of the person in whose favour or as
agai nst whomthe inproper reception or rejection has taken
place, its content and significance have to be ascertained
from the purpose for which the provision is intended /viz.,
to determine froma counting of the voting papers after a
scrutiny whether the election of the returned candidate has
been materially affected. For instance, let me take a case
within s. 100(1)(d)(i) where there has been an inproper
acceptance of any nomination. The question arises as to
whether the election of the returned candidate has been
materially affected by that inproper acceptance.  Qoviously,
a nonmination which is alleged to have Dbeen inproperly
accepted and which is the subject of the charge under s.100
(1) (d) (i) is not the acceptance of the nomi nation either
of the election petitioner where he has been one of the
candi dates or of the returned candi date but only of one of
the other defeated candidates. If after inquiry the
nom nation is found to have been inproperly accepted and the
Tribunal proceeds to inquire as to its effect on the
election, | take it, it would necessarily have to consider
the votes received by that candidate. |If this is not to be
done it would either nmean that in every case-of an i nproper
acceptance of a nomination the electionis to be declared
void or that in no case can such a declaration be nmade.
Now, if the votes cast in favour of that candidate whose
nom nation was inproperly accepted have to be counted,
necessarily there has to be a scrutiny and the Tribuna
would have to inquire and ascertain the nunber of wvalid
votes cast for that candidate in order to determnine whether
the inproper reception of votes in favour of that candidate
has materially affected the result of the election i.e., has
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resulted in the election of the returned candidate. In that
context the scrutiny of the inproper reception of the votes
in favour of such candi date woul d obviously have to take
pl ace and that could be done only by virtue of the provision
ins. 100 (1) (d) (iii). This would at |east show that the
expression of "any vote" in the clause has to be read as
nmeaning 'any vote cast in the election with whhich the
petition is concerned’” and not 'any vote cast in favour of
the returned
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candidate’, to take the illustration merely of the inproper
recepti on of a vote.

The construction which I' ‘have placed on s. 100(1)(d) (iii)
woul d harnoni se the provision contained in the openi ng words
of s. 100 (1) (d) and s. 101 (a). | cannot reasonably
concei ve of the law providing (unless of course the | anguage
enpl oyed | eaves nme-no alternative) for the setting aside of
an election of the returned candi date because the Tribuna

finds 'that he did not receive the highest nunber of wvalid
votes cast at the election; but that after this stage is
over and the Tribunal proceeds to consider whether the claim
to the seat is nmade out or not its reaching the finding that
such a petitioner is not entitled to that relief because on
further scrutiny, ‘the returned candidate had, in fact,

secured the highest nunber of votes. M. Garg, no doubt,

contenpl ated this anomaly with equani mty suggesting that it
was due not to any anormaly at all but a situation arising
nerely fromthe application of different tests or being the
result of inquiries directed to different ends at different

stages of the petition. It is-this that |- am unable to
reconcile nyself to. The language used in's. 101 (a) is, no
doubt, "in fact received the nmajority of thevalid votes".
I do not, however, consider that the use of the words 'in

fact’ involves scrutiny of a type different fromthat | which
the Tribunal conducts for ascertaini ng whether by reason of
the i nproper reception or rejection of votes the election of
a returned candi date has been materially affected so as to
justify its being set aside. The.inquiries are identical
If every vote which has been inproperly received is
elimnated and every vote which has been inproperly refused
or rejected is added you get the totality of the valid votes
cast in favour of a candidate. That is precisely the
inquiry which is prescribed to be conducted under s.
100(1)(d) read with cl. (iii). The words 'in fact’ used  in
s. 101 (a) to nmy mnd do not add any new el enent as regards
either the scrutiny or the counting. [f~ so, ~on the
construction which | have endeavored to explain, when once
it is ascertained that the returned candi date has obtained a
majority of valid votes there is no question of his election
having to be set aside. But it mght be shown that he had
not obtained the
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majority of wvalid votes. in other words, by the scrutiny
that has taken place in order to test the validity of -his
election the Tribunal mght have arrived at a conclusion
that he had not received the mmjority of wvalid votes.
Imredi ately that stage is reached and that conclusion is
arrived at the Tribunal proceeds to declare the election
void. |If there, is no claimto a seat there is nothing nore
to be done, with the result that it stops with declaring the
election void in which event there would be a re-election
If, however, the seat is clained by a defeated candi date or
on his behalf there has to be a further inquiry which the
Tribunal is <called upon to conduct. For the purpose of
declaring the election void the Tribunal would have arrived
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at the figures, ,of the valid votes cast in favour of the
several candi dates. It might be that the petitioner who

nade the claimto the. -seat or the person on whose behalf
that is nade might not have obtained the highest nunber of
valid votes in which ,case, of course, a claimto the seat
woul d be rejected. It is this situation which is indicated
by s. 101(a). It provides that there cannot be a
declaration in favour of the claimant to a seat nerely
because the election of the returned candidate has been
declared void but he nmust in addition have secured the
majority of the lawmful votes cast. A question might arise
as to howthis total is to be ascertained. It is obvious
that for this purpose the Tribunal ought to scrutinise not
nerely the ballot papers of the claimant and the returned
candi date but also of the other candidates. Thus, for
i nstance, taking the case only of the petitioner who is a
claimant, among the votes counted in his favour night be
sone which were really votes east in favour of a defeated
candidate and simlarly votes properly cast for him mght
have been inproperly counted as the votes of the other
def eated candidates. Undoubtedly the irregularities would
have to be pl eaded, but 1 am now concerned wi th whet her even
if pleaded, the Tribunal would on a proper interpretation of
ss. 100 and 101 have jurisdiction to entertain the pleas and
enmbark on such a scrutiny. Proceeding then on the footing
that the necessary avernments have been made in the pleadings
filed there would have to be a scrutiny of the ballot papers
before it can be ascertained whether or not the, person who
or on whose behalf the seat is claimed has obtain-
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ed a mjority of valid votesin order to sustain the claim
to. the seat. After this stage is passed and the  Tribuna
has reached the conclusion that the claimnt has, in fact,
received the majority of valid votes that the Tribuna
enbarks on the further inquiry as to whether there are any
reasons why he should not be declared elected. And it is at
this stage that the provisions of s. 97 in regard to
recrimnation come into play. If no recrimnationis /filed
then on the terns, of s. 101(a) the clainant® would be
i medi ately declared elected but if there is a recrim nation
then s. 101(b) is attracted and the Tri bunal would have to
inquire whether if the claimant were a returned candidate
there are circunstances in which his election could be
declared void. This, would indicate that the recrimnation
is concerned with a stage which energes after the scrutiny
is conpleted and assunmes that the scrutiny has resulted in
the claimant being found to have obtained the majority of
valid vot es. This construction would har nmoni se the
provisions of ss. 97, 100 (1(d) and 101 and woul d lead to
a rational result.
This brings me to a submi ssion based upon rule 5 7°.(1) to
whi ch reference was made by M. Garg. He referred us to the
words of that rule reading:

"Every ballot paper which is not rejected

under Rule 56 shall be counted as one wvalid

vot e"
as throwing sone light on the construction of s. 100(1)(d)
(iii) and as favouring the intrepretation which he invited
us to put upon the provision. | consider that the rule has
no bearing at all upon the point now in controversy. Rul e
57 occurs in Part V of the Rules beginning with rule 50
which is headed 'Counting of votes in Parliamentary and
Assenbly Constituencies.’” Rule 55 prescribes the scrutiny at
the time of the opening of the ballot boxes and rule 56
with-the scrutiny and rejection of ballot-papers. This |ast
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rul e lays down which shall be deened to be a valid vote on a
ball ot paper and which is not and directs the Returning
Oficer to follow these directions and make the counting.
And it is in that context that we have rule 57 and the
provision in sub-r. (1). It obviously nmeans only that so
far as the Returning Oficer is concerned and for the
purpose of enabling himto declare the result the ballot
papers which are not rejected are to be
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deened as valid. It is manifest that if that validity held
good even at the stage of the election petition and for the
conduct of the inquiry before the Tribunal, that could

really be no scrutiny of the ballot papers and s. 100 (1)
(d) (iii) would becone neaningless. The nmeaning of rule
57(1) is only this that ballot papers not rejected shall be
deened to be valid so far as the Returning Oficer is
concerned and even as regards hinself it is subject to the
provision in rule 63 under which a recount may be denmanded
and granted. Hi s~ decision has, of course, prima facie
validity ~at the stage of the inquiry by the Election
Tri bunal —because the inpropriety ~of his acceptance or
refusal has to be pl eaded and proved by the party objecting
to this scrutiny andit isonly if the Tribunal finds the
i mpropriety established, that the vote would be differently
treated or counted., It appears to nme to be clear therefore
that rule 57 does not bear upon the -construction of s.
100(1)(d)(iii) wor of s. 101 (a) for which purpose reliance
was pl aced upon it.

The next question that arises isthe result of the construc-
tion which | have endeavoured to explain of the relevant
provi sions of the Act and now | shall set out a few further
findings of the El ection Tribunal which bear upon the point
next to be considered. The Election Tribunal found after a
scrutiny of the voting papers to which objection had been
made by the petitioner-Genda Lal-and on a recount that it
resulted in Genda Lal having obtained 5,664 votes as agai nst
5,652 obtained by the returned candi date-Jabar Singh which
neant that the election of Jabar Singh should be  declared
voi d. The Tribunal then proceeded to investigate the
al l egations made by Jabar Singh as regards - the _inproper
reception of votes in favour of Genda Lal and the i nproper
rejection of votes in his own favour and after considering
the ballot papers of the several polling stations, it
arrived at the result that Genda Lal had been inproperly
credited with 10 votes and that Jabar Singh had been im
properly denied the benefit of 12 votes cast in his  favour
If this position could be sustained the result woul d be that
Genda Lal had obtained 5,654 votes as against 5,664 votes
pol | ed by Jabar Singh which would nean that the el ection of
Jabar Singh could not be declared void, for "the result of
the el ection had not been materially affected.” It - was this
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that was strenuously urged before us by M. Kapoor-I earned
counsel for the appellant Jabar Singh. Both the Tribunal as
well as the High Court on appeal therefromhave held that
because Jabar Singh had not recrininated this deduction of
10 votes in favour of Genda Lal and the addition of 12 votes
in favour of Jabar Singh could not be made and consequently
denied to the appellant the benefit of this finding. In
view of what | have stated earlier as to the proper
construction of ss. (100)(1)(d)(iii) and 101(a) the absence
of recrimnation could not lead to this result and if this
finding could be sustained | would have allowed the appeal
But this finding of the Tribunal has proceeded partly
wi thout any pleading to support it. Wen an objection is
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taken to the inproper reception or refusal of a vote the
facts upon which such inpropriety has occurred have to be
set out and the other party has to be given an opportunity
to neet- the case. Though there mght be no express
requirenment of the Act or any rule nmade thereunder, |
consider that it is inmplicit in the pleadings required to be
filed under ss. 81 to 83 of the Act read with the frame of
s. 100 that a party who alleges an inpropriety or error in
the scrutiny by the Returning Oficer, and needless to add
this would apply to every allegation of inpropriety or
illegality by whosoever committed, rmust specify with
particularity the grounds of attack on the action of the
Returning Oficer in regard to the scrutiny of the ballot
paper or the counting. In the present case it is admtted
that though in his witten statenent, the appellant Jabar
Singh challenged the propriety of the reception of certain
votes in favour of Cenda Lal and the inproper rejection of
some of his own votes, he did not specify all of these in
regard to which inpropriety has been found by the Tribunal

The Tribunal has, as | have already stated, found that 10
bal | ot papers whose nunbers have been specified ought not to
have been counted in favour of Genda Lal. But of these, it
is now admitted, that in regard to 6 of themno plea had
been made in the witten statement, with the result that
only 4 votes could be taken into account  as having been
wongly counted, bearing in mnd the pleading in the case.
Simlarly, as regards the rejection of Jabar Singh’'s votes

the Tirbunal, as stated eariler, has found that 12 votes
ought to have been counted in his favour. O these,
however, the witten statement con-
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tained allegations only as regards 6 and not as regards the
rest. This would nmean that the Tribunal had no jurisdiction
to find that nore than 6 votes had been inproperly rejected
in his case. |If the votes regardi ng which no plea of inpro-
priety had been raised by Jabar Singh were elimnated, it
would followthat as a result of (the final scrutiny Genda
Lal had obtained properly 5,660 valid votes as agai'nst 5,658
polled by Jabar Singh. The result of the el ection

therefore, was materially affected by the inproper reception

or refusal of votes and therefore | consider that the
el ection of Jabar Singh was properly set aside and that is
why | concur in the order that the appeal should be
di sm ssed

Appeal dism ssed




