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CASE NO.:
Appeal (civil) 2303 of 2004

PETI TI ONER
Dr. (Ms.) Qurjeewan Garewal

RESPONDENT:
Dr. (Ms.) Sumitra Dash & Os.

DATE OF JUDGVENT: 12/ 04/ 2004

BENCH:
S. RAJENDRA BABU & RUVA PAL.

JUDGVENT:
JUDGMENT

(Arising out of S.L/P.(C No.15995 of 2001)
RAJENDRA BABU, J :
Leave granted.

The 1st Respondent, Ms. Sumtra Dash, was

working with the 2nd 'Respondent \026 Post Graduate
Institute of Medical Education and Research

Chandi garh (PG MER). ‘At her request, ex-India

(extraordi nary) | eave was granted to her by PA MER

with effect from 16/12/1991 for a period of two years

by the Order nade on 6/4/1992. This | eave was
sanctioned, inter alia, on the express condition that \026
"she will neither resign / seek voluntary retirement
while on | eave nor will request for further extension of
ex-India leave." By this tine she had already started
wor ki ng as a consul tant Haematol ogi st at the

Sal mani ya Medi cal Center, Bahrain

Sonetime in 1992, the 1st Respondent filed a

Wit Petition bearing No. CWP No. 16212 of 1992

bef ore the Punjab & Haryana Hi gh Court chal |l engi ng

the selection and appoi ntment of Petitioner herein as
Pr of essor of Haematology in PIGVER It is submtted,
before us that this matter is still pending before the
Hi gh Court. On 11/12/1993, 1st Respondent requested
PG MER for an extension of her ex-India | eave up to
15/12/1994. This request was rejected. PA MER asked
her to resume duty by 14/2/1994. She did not

respond to this request. On 26/9/1994 1st

Respondent was inforned by the PG MER that she was
deened to have permanently left the Institute with
effect from 16/12/1991. That on 6/9/1994, an
Application bearing No. 8535 of 1994 in CW No.

16212 of 1992 was noved by the 1st Respondent

before the Hi gh Court to stay the initiation of

di sciplinary action against her for not joining duty on
expiry of the leave. The H gh Court granted an interim
Stay on 6/9/1994, made the same absolute on

21.9.1994.

On 14/1/1995 PA MER i ssued a Menorandumto

the 1st Respondent. The Menorandum proposed to

hol d an inquiry agai nst 1st Respondent under Rule 14
of the Central Civil Services (Cassification, Contro
and Appeal) Rules, 1965 concerni ng her m sconduct.
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The sane was al so annexed with Articles of Charge,
statenment of inputations and the relevant docunents.
1st Respondent filed a Contenpt Petition against

PG MER al | egi ng that the Menorandum anmounts to
contempt of the Orders of the H gh Court dated

6/ 9/ 1994. Subsequently, PG MER wi t hdrew t he

charges agai nst the 1lst Respondent and tendered
unqual i fi ed apol ogy before the H gh Court.

Later, on 8/2/1999, an application CM No. 5813

of 1999 in CWP No. 16212 of 1992 was noved before

the H gh Court to vacate the Stay Order dated
6/9/1994 so as to enable PAMER to initiate
appropriate disciplinary proceedi ngs agai nst 1st
Respondent. It is submitted before us that this matter
is al so pending before the High Court. By the tine,
that on 27/12/1999 the 1st Respondent requested the
PA MER to allow her to join the duty by treating her
ext ended ex-India | eave as | eave under exceptiona
circunstances in-the light of regulations 35 and 36 of
the PG MER Regul ations, 1967. Thereafter she is said
to have forwarded a joining report. Vide Menp dated
10/ 1/ 2000 PG MER rejected the said joining report. It
is also clarified in the same Menmp that the President
rej ected her application on the ground that no
exceptional circunstances existed to prevent her from
joining the duty. Subsequently the concerned
authority ratified this decision of rejection

On 11/5/ 2000 1st Respondent noved Application

CM No. 4912 of 2000 in CWP No. 16212 of 1992

before the H gh Court seeking directions to PG MER to
permt her to rejoin her duty. This Application was
rejected with liberty to her to nove a separate
petition to the sane effect. On 11/7/2000 CW No.

8504 of 2000 was filed by the 1st Respondent before
the Punjab & Haryana Hi gh Court. It chall enges the
Orders passed by PG MER on 10/ 1/2000 whereby the
joining report was rejected. The main Prayer of the 1st
Respondent before the H gh Court in CAP_No. 8504 of
2000 is to issue a wit of mandarmus "\ 005directing the
respondents to permt the petitioner to rejoin her

duti es i medi atel y\005". She contended in that petition
that there couldn’t be an automatic term nation of
service without any charge sheet, departnenta
proceedi ngs or enquiry against her. Therefore, she
submitted that she was not given an opportunity to
explain or defend herself and consequently there is
violation of the principles of natural justice.

Whil e deciding the matter Hi gh Court has

adverted to the decision in Jai Shanker v. State of
Raj ast han AIR 1966 SC 492, wherein a state

gover nrent enpl oyee was di scharged from service

due to his unauthorized | eave. Here the order of
term nation was passed without hearing him In this
context, quashing the Order of discharge, this Court
hel d that:

"\ 005A renoval is renoval and if it is
puni shnment for overstaying one’'s | eave an
opportunity nust be given to the person
agai nst whom such an order is proposed,

no matter how the Regul ation describes it.
To give no opportunity is to go against
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Article 311."

In State of Assamv. Akshaya Kumar AIR 1976

SC 37 whil e uphol ding the H gh Court order of
guashi ng the unilateral removal of a CGovernnent
Servant, this Court opined that:

"\ 005t he i npugned order dated February 13,
1963 was violative of Article 311(2) of the
Constitution and as such, illegal. It was

i nperatively necessary to give the servant
an opportunity to show cause agai nst the
proposed action\005".

H gh Court then referred to another decision by a
Constitution bench of this Court in Deokinandan Prasad

v. State of Bihar AIR 1971 SC 1409. This is a case in
which a Gyvil servant was renpved from service and

this Court ruled that since an opportunity of hearing

was not  given before passing the Order, the sane was

held to be violative of Article 311. Another case referred
to by the High Court is Uptron India Ltd. v. Shamm

Bhan (1998) 6 SCC 538. Here also the issue was

related to the violation of Article 311.

Relying on the ratio /in the aforenentioned

deci sions the High Court allowed the Petition filed by
the 1st Respondent herein by observing that the

request of the petitioner for joining duty ought not to
have been declined w thout giving her an opportunity

of hearing to put forward her case and w thout an
opportunity to the petitioner for show ng cause as to
why the provisions of Regulation 36 ought not to have
been applied to her case. Therefore this wit petition
has to succeed.

Thus the Hi gh Court permtted the 1st

Respondent to rejoin the duty in PGA@ MER during the
pendency of the CWP No 16212 of 1992. This deci sion

i s inpugned before us. Pursuant to this decision

PA MER permtted 1st Respondent to rejoin duty w.e.f
5/ 4/ 2001. The inpugned deci sion and the subsequent
action of the PA MER aggrieved the Petitioner. Hence
this SLP.

The first question for consideration is the

correctness of the decision by H gh Court. Relying

upon the decisions of this Court in Jai Shanker, State
of Assamv. Akshaya Kumar, Deoki nandan Prasad and

Uptron India Ltd (all cited supra) the H gh Court went
on to find that Respondent No 1 was not given an
opportunity of hearing. |Is the High Court correct inits
approach? To judge this issue, primarily, the genera
nature of cases upon which the H gh Court placed its
reliance need to be looked into. It is pertinent to note
that all these cases emanate due to the violation of
Article 311 of the Constitution.

At the outset it is to be nentioned that Article

311 cannot be automatically invoked in all the

i nstances where a person is not given an opportunity

of hearing. Article 311 confers certain safeguards

upon persons enployed in civil capacities under the
Union of India or a State. Only persons who are

hol ding "civil posts" can claimthe protection provided
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under Article 311. The 1st Respondent could claimthe
protection of Article 311 only if she holds a 'civil post
A Constitution Bench of this Court in State of Assamv.
Kanak Chandra AIR 1967 SC 884 has expl ai ned the

meani ng of 'civil post’. Here it was held that:

"\ 005There is no fornal definition of ’'post’ and
"civil post’. The sense in which they are
used in the Services Chapter of Part XV of
the Constitution is indicated by their

context and setting\005a civil post neans a
post not connected with defence outside

the regul ar services. A post is a service or
enpl oyment. A person hol ding a post under

a State is a person serving or enployed

under the State\005 There is a relationship of
mast er and servant between the State and

a person hol ding a post under it. The

exi stence of this relationship is indicated by
the State’s right to select and appoint the
hol der of the post, its right to suspend and
dismiss him its right to control the nanner
and net hod of his doing the work and the
payment of his wages or renuneration. A

rel ati onship of master and servant may be
establ i shed by the presence of all or sone

of these indicia, in conjunction wth other
circunstances and it \is a question of fact in
each case whether there is a relation

between the State and the all eged hol der

of the post." [Para 9, AR

In State of Assamv. Kanak Chandra it was al so

held that "a post is an enploynment but every

enpl oyment is not a post." While dealing with the
term nation of an enpl oyee, another Constitution
Bench of this Court |ooked into the applicability of
Article 311 in S. L Agarwal v. GCeneral Manager

H ndustan Steel Ltd. (1970) 1 SCC 177. Here this
Court held that job in Hi ndustan Steel is not -a ’civi
post’ so as to claimthe protection of Article 311.
Anot her issue noted by the Court in H ndustan Steel is
nature of independent existence of Hi ndustan Stee
Conpany. Considering this and other aspects it is

rul ed that H ndustan Steel Company is not a State of
the purpose of Article 311.

Reverting back to the case in hand, Section 4 of

The Post Graduate Institute of Medical Education &
Research, Chandi garh Act, 1966 [ PG MER Act] says

that PG MER is a 'body corporate which is having a

per petual succession and a comon seal wth power.’

This clearly provides that PIGVER is a separate entity
initself. Admittedly the enpl oyees of any authority
which is a legal entity separate fromthe State, cannot
claimto be holders of civil posts under the State in
order to attract the protection of Article 311. There is
al so no master and servant relationship between the
State and an enpl oyee of PA MER, which is a

separate legal entity initself. It is a settled position
that a person cannot be said to have a status of

holding a 'civil post’ under State nerely because his
salary is paid fromthe State fund or that the State
exercises a certain anount of control over the post.

The PA MER Act mi ght have provided for some contro
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over the institution but this doesn't nean that the
sanme is a State for the purpose of Article 311
Therefore the enpl oyees of PGA MER cannot avail the
protection of Article 311 since the same can be

clained only by the nenbers of a civil service of the
Union or of Al India Service or of a civil service of a
State or by persons who hold a civil post under the
Union or a State. PA MER cannot be treated as a

"State’ for the purpose of Article 311 and the

enpl oyees therein are not holding any 'civil post’. In
result, the 1st Respondent is not holding a 'civil post’
and she cannot claimthe guard of Article 311.

In this background the view subscribed by the

H gh Court, that the 1st Respondent was not given an
opportunity of hearing and since her renmpval is bad
under Article 311, is not correct. The premi se in which
the Hi gh Court has proceeded is faulty. H gh Court has
not exam ned the applicability of Article 311 in the
present case. This results in its wong concl usion
Therefore, the cases relied upon by the H gh Court -

Jai Shanker, State of Assam v. Akshaya Kumar

Deoki nandan Prasad and Uptron India Ltd (all cited
supra) are not applicable in the present context. Al of
them are di stingui shable.

The | ast case relied upon by the H gh Court is

Syndi cate Bank v. Gen. Sec., Syndi cate Bank Staff
Associ ation (2000) 5 SCC 65. Here this Court allow ng
the appeal in favor of the appel l'ant bank and hol ds

t hat :

"\ 005Thi s undue reliance on the principles of
natural justice by the Tribunal and even by
the High Court has certainly ledto a

m scarriage of justice as far as the bank is
concerned. "

Here the dism ssal of an enpl oyee by the bank was
uphel d. Hence it is not clear how Hgh Court placed. its
reliance on this case to decide the present issue-in
favor of the 1st Respondent. On the other hand, in our
view, the decision in the case of Syndicate Bank
justifies the action taken by PG MER

Now t he only question that remains for
consideration is the correctness of PAMER s stand
that the 1st Respondent 'deened to have permanently
left the institute due to her non-joining after the
expiry of granted | eave period.

This Court dealt with simlar situations in Aligarh
Muslim University v. Mansoor Ali Khan (2000) 7 SCC

529. In this case an enployee of Aligarh Miuslim

Uni versity obtained ex-India | eave for two years. Then
he applied for an extension of |eave for another three
years. But University granted an extension of |eave for
only one year and clearly conveyed to himthat no
further extension will be allowed. Later he applied for
anot her extension. Rejecting his request the
University informed himthat in case of overstay he
woul d be deened to have ’'vacated' his post and cease
to be in University service. However University
extended the joining tinme. Yet he failed to join.
Consequently the University deened himto have
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vacated the office. H's wit before Single Bench was
di sm ssed but Division Bench all owed the sane nainly
on the ground of 'non-conpliance of natural justice’
University preferred an appeal before this Court.
Allowi ng the Appeal, this Court, following S L Kapoor
(1980) 4 SCC 379 holds that "based on admitted and

i ndi sputable facts, only one view is possible. In that
event no prejudice can be said to have been caused to
M. Mansoor Ali Kahn though notice has not been

i ssued. "

El aborating this aspect it was observed that:

"W may state that the University has not
acted unreasonably in informing himin
advance \ 026 while granting one year
extension, in addition to the initial absence
of 2 years \026 that no further extension wll
be given. W have noticed that when the
extension is sought for three years, the
Depart ment _has gi ven extension only for

one year as he had already availed 2 years
extraordinary |leave by that tine. It has to
be noticed that when enployees go on
forei gn assignments which are secured by
themat their own instance, in case they do
not come back within the original period
stipulated or before the expiration of the
ext ended period, the enployer inthe

parent country woul d be put to serious

i nconvenience and will find it difficult to
nake tenporary alternative appointnents

to fill up the post during the period of
absence of those who have gone abroad.
However, when rules permt and provide

for an enpl oyee to go abroad discretion

nust be exercised reasonably while

refusing extension. In this case, giving of
further extension only for one year out of
the further period of three years sought for
is not reasonable. In such a situation, if the
enpl oyee has entangl ed hinself into

further commtnments abroad, he has to

bl ane hi nsel f.

On the above facts, the absence of a notice to
show cause does not make any difference for the
enpl oyee has been told that if his further overstay is
for continuing inthe job in Libya, it is bound to be
refused. "
(Enphasi s supplied)

Recently in another case of a very simlar nature
\026 Dr. Anil Bajaj v. PG MER JT 2002 (1) SC 245 this
Court hel d:

"\ 005A person who gets an advant age,

nanmely, of a sanction to go abroad on

service on the condition that he will cone
back within two years and if does not come
back, his lien will automatically be regarded
as being term nated, he cannot turn around
and chal |l enge the said condition on the

basi s of which sanction to go abroad was
grant ed\ 005 but where the facts are not in
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di spute, the inquiry would be an enpty
formality. In any case principle of estoppe
woul d clearly apply and the Hi gh Court was
right in dismssing the wit petition filed by
the appel |l ant wherein he had chal |l enged
his termnation. "
(Enphasi s suppl i ed)

Similarly, in the case in hand the 1st Respondent

was originally granted an ex-India | eave for two years
on the express condition that she will be deened to
have vacated the post if she opts not to join after the
| eave period. But she preferred to remain in the
greener pastures for a pretty long tinme in spite of the
repeated remi nders fromPd MER She enpl oyed the

case before the Hi gh Court as a dilatory tactic to
continue with her foreign assignment and evaded

hersel f-from joini ng under some pretext or other

Crucial aspect to be noted inthis case is that the
Respondent No -1, on 6/9/1994 obtained a stay of

di sciplinary action against her vide an Application
bearing No. 8535 of 1994 in CWP No. 16212 of 1992.

In the face of |aw, ‘'such-a stay ought not to have been
granted by the Hi gh Court since the prayer in that

CWP cannot have any bearing upon the Ex-lndia | eave
obtained by R-1 or on its subsequent extensions or on
the out come of disciplinary action. The disciplinary
proceedi ngs agai nst ‘her and the case filed by her are
separate actions. It could proceed separately. Thus
that stay is liable to be vacated. But the judgnent

i mpugned in this case arises from CW No. 8504 of

2000 wherein R-1 essentially challenges her rejectiaon
of her Application to join duty under Rule 36 of the
PG MER Rul es on the ground of violation of the
principles of Natural Justice. In the facts of this case
that issue will not arise if the original disciplinary
proceedi ngs are conpl eted. Therefore, exercising our
extraordi nary powers, we vacate the stay granted by
the High Court in CWP No. 16212 of 1992 and direct

the PA MER authorities to proceed with the

di sci plinary proceedi ngs agai nst R 1 regarding her
unaut hori zed absence fromduty. Since R-1 is all owed
to rejoin her duty under the Orders of Hi gh Court, in
the nmeanwhil e she may continue in service subject to
the outcone of disciplinary enquiry. Pl GVER nmay

conpl ete the enquiry as expeditiously as possible: If
necessary the PAMER is at liberty to consider whether
her continuance in the service during pendency of the
inquiry is appropriate or not, and place her under
suspension, if necessary, and in which event also
consi der whet her the appell ant before us should be

gi ven appoi ntment in her place and pass appropriate
orders, if necessary.

Thi s appeal is allowed accordingly.




