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Leave granted.

Interpretation and application of Section 8 of the Arbitrati on and
Conciliation Act, 1996 (for short, 'the 1996 Act) is in question in these
appeal s which arise out of a judgnent and order dated 10.02.2003 passed by
a |l earned Single Judge of the Hi gh Court of Punjab & Haryana, dism ssing
the Civil Revision Application filed by the Appellants herein froma
j udgrment and order dated 03.10.2002 passed by the Cvil Judge (Junior
Di vi sion), Jal andhar and order dated 15.09.2004 refusing to reviewthe said
or der.

FACTS :

The Appellant No.1 is a Public Sector Undertaking. It is engaged,
inter alia, in the business of manufacturing and marketing of iron and stee
products. The Respondent is a partnership firm It is engaged in the business
of consignment agents. It has its office at Jalandhar. A contract was entered
into by and between the parties heretoin regard to the handli ng and storage
of iron and steel materials of the Appellant at Ludhiana. ~The Appellants
contend that one Shri Anil Verma, Partner of the Respondent-Firm had
constituted various firns and conpani es and obt ai ned several consi gnnment
agency contracts fromthe Appellant pertaining to Del hi, ~ Fari dabad,

Chandi garh and Ludhi ana etc. who conspired with certain officials of the
Appel l ants and obtai ned payments @Rs. 140/- per MT. in place of Rs.36/-
per MT. on a false plea that the Transport Uni on-at Bahadurgarh di d not
permt transportation of goods w thout |evy of a fee of Rs.100/- per MT. on
transportation of such goods. An investigation was conducted by the Central
Bureau of Investigation and a crimnal case was initiated against Shri Ani
Verma and the concerned officials of the Appellants. Alegedly, with the
obj ect of presenting a clean image to the Appellants and with a viewto
avoid termnation of all the contracts by them a plea was put forth that Shri
Anil Verma had resigned fromthe partnership firmas also from his other
firns/conpanies. According to the Appellants, the said Shri Anil Vernma

was replaced by his fam|ly menbers as a partner of the said firmbut he
continued to be in conplete control over the firnms/conpanies. The contract
of the Respondent was term nated by the Appellants on 23.05.2002. On the
same day, a show cause notice was also issued to Shri Anil Verma as to why
he and his firns/conmpani es should not be black Iisted.

The Respondent-Firm however, filed a suit being Suit No.122 of

2002 for grant of permanent injunction restraining the Appellants herein
fromin any manner bl acklisting the Respondent-Firmor term nating the
consi gnnent agency contract. On an application for injunction having been
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filed, the Civil Judge, Junior Division, directed the parties to maintain status
quo in regard to the status of the Respondent-Plaintiff herein qua terni nation
of the contract as also the order of blacklisting. The Appellants appeared to
have sought for tine to file witten statement. They also filed a rejoinder to
the counter affidavit to the application for injunction wherein it took a
specific plea that the subject-matter of the suit being covered by the
arbitration agreenent entered into by and between the parties, it was not

mai nt ai nabl e. On 07.06.2002, they filed an application under Section 8 of

the 1996 Act, which was rejected by the Civil Judge, Junior Division by an
order dated 03.10.2002, hol ding

"The applicants/defendants have already filed a

reply to application u/o 39 Rules 1 and 2 read with Section
151 CPC and sought 15 days tinme to file witten statenent
clearly proves that the process of the suit has already
begun and the defendants have already entered into a

def ence of the suit neaning thereby they have subjected
thenselves to the jurisdiction of the Cvil Court. The

def endants have not spelt out as to what is the dispute or

di fference between the parties. Rather, they have

strai ghtaway black listed the plaintiff firm w thout giving
them any notice regardi ng any di spute or difference, which
was mandatory. Fromthe perusal of the record, it is very
much clear that there is no dispute or difference between
the present firmand the conpany with regard to any of the
transactions in the business between both of them Rather
the conpany is at a dispute with a person, who no nore

exi sts as a partner in the plaintiff firm The conpany al so
wote appreciation letter to the Plaintiff firmfor their
cooperation for achieving the desired targets for the year
2001-02. The sane was nade possi bl e because of ~untiring
efforts nmade by the plaintiff of the present case. 1In the
present case, the straightaway of black listing the firmis
not justified, even the principal of natural justice goes in
favour of the respondent/plaintiff\005"

A Revision Application filed by the Appellants before the H gh Court

t hereagai nst was dism ssed by the inmpugned judgnment, inter alia, on the

prem se that the application filed by them being not acconpani ed by the
original arbitration agreement or a duly certified copy thereof, the same was
not mai ntainable. A Review Application filed thereagai nst pointing out that
such certified copy had in fact been filed, however, was not entertained.

M. R F. Narinan, the | earned Senior Counsel appearing on behal f of

the Appellants, inter alia, would subnmit that the | earned Cvil Judge and the
Hi gh Court conmitted a serious error in construing the provisions of Section
8 of the 1996 Act, insofar as they failed to take into consideration that

(1) Section 8 of the 1996 Act cannot be equated with Section 34 of
the Arbitration Act, 1940, (for short, 'the 1940 Act) having

been made in terns of UNCI TRAL Mbdel Rul es and havi ng

under gone a thorough change.

(2) Filing an opposition to the interiminjunction woul d not
preclude a defendant fromfiling an application under Section 8

of the 1996 Act.

(3) The High Court conmitted a serious error in entertaining the
pl ea rai sed by the Respondent for the first time before it in

hol ding that the application filed by the Appellants was not
acconpani ed by a certified copy of the arbitrati on agreenent.

(4) Despite the fact that attention of the H gh Court was
specifically drawn that the said finding was factually incorrect

in the review application, the High Court did not address itself

on the said question
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M. Nagendra Rai, the |earned Senior Counsel appearing on behal f of
the Respondent, on the other hand, subnmitted that :

(1) The premise on which the contract was terninated being

de "hors the conditions of the contract, the sane woul d not be
arbitrable.

(2) The suit having been filed questioning both blacklisting as al so
term nation of contract being outside the purview of arbitration

the application under Section 8 of the 1996 Act was not

mai nt ai nabl e.

(3) The Appellants in their rejoinder having disclosed the substance
of the dispute were not entitled to file the said application

(4) An application for tine having been filed to file witten
statenent, the inmpugned orders do not suffer from any

infirmty.

The High Court in its judgnent; inter alia, held

(1) No notice having been served upon the Respondent before
passi ng an order of blacklisting, the same was bad in | aw.
(2) The Chai rnman of the First Appellant having not nom nated an

arbitrator in terns of the arbitration agreement, the application

under Section 8 of the 1996 Act was not naintai nable.

(3) The Appellants having filed the reply to the interimapplication
of the Respondent and their counsel having nade a specific

statenent that he wanted to argue on both the applications

together i.e. application under Oder 39, Rules 1 and 2 read

with Section 151 of the Code of Civil Procedure as also the

application under Section 8 of the 1996 Act, joined the process

of the suit in their defence and subjected thenselves to the
jurisdiction of the Guvil Court.

(4) The Appel | ants have not spelt out the dispute and differences
bet ween the parties and have strai ghtaway bl acklisted the
Respondent - Fi rm

(5) Ani | Vernma agai nst whomthe all egati ons had been made

havi ng resi gned, the application under Section 8 was not

mai nt ai nabl e.

(6) The original arbitration agreenent or the certified copy of the
agreenment havi ng not been annexed with the application, the

sane was not i ntai nabl e.

The 1996 Act makes a radical departure fromthe 1940 Act. It has

enbodi ed the relevant rules of the nodern law but does not contain all the
provi sions thereof. The 1996 Act, however, is not as extensive as the
English Arbitration Act.

The 1996 Act was enacted by the Parliament in the |ight of the
UNCI TRAL Model Rules. In certain respects, the Parlianent of India while
enacting the said Act has gone beyond the scope of the said Rul es.

Wth a view to appreciate the said question, we may at the outset

notice the provisions of Section 4 of the English Arbitration Act, 1899,
whi ch was bodily lifted in enacting Section 34 of the 1940 Act, in the
followi ng terns

"4, Power to stay proceedings where there is a

submi ssion.-1f any party to a subm ssion, or any person
clai mi ng through or under him comences any |ega
proceedi ngs in any Court against any other party to the
subm ssi on, or any person claimng through or under him

in respect of any matter agreed to be referred, any party to
such | egal proceedings may at any tinme after appearance

and before delivering any pl eadi ngs or taking any ot her
steps in the proceedings, apply to that Court to stay the
proceedi ngs, and that Court or a judge thereof, if satisfied
that there is not sufficient reason why the matter shoul d not
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be referred in accordance with the subm ssion, and that the
applicant was at the tine when the proceedi ngs were
comenced, and still remains, ready and willing to do al

thi ngs necessary to the proper conduct of the arbitration
may make an order staying the proceedings."

Section 34 of the 1940 Act reads as under

"34.-Power to stay |legal proceedings where there is an
arbitration agreenent.- Were any party to an arbitration
agreenment or any person claimng under hi mcomences

any | egal proceedi ngs agai nst any other party to the
agreenment or any person-claining under himin respect of
any matter agreed to be referred, any party to such | ega
proceedi ngs may, at any tine before filing a witten
statenment or taking any other steps in the proceedings,
apply to the judicial authority before which the
proceedi ngs-are pending to stay the proceedings; and if
satisfied that there is no sufficient reason why the natter
shoul d not be referred in accordance with the arbitration
agreement and that the applicant was, at the time when the
proceedi ngs were commenced, and still remains, ready and
willing to do all things necessary to the proper conduct of
the arbitration, such authority nmay make an order staying
the proceedings."

We may furthernmore notice that Section 3 of the Arbitration (Protoco
and Convention) Act, 1937 and Section 3 of the Foreign Awards
(Recognition and Enforcenment) Act, 1961 contained simlar provisions.

The expression 'steps in the proceedi ngs’, however, used in Article 8
of the Rules and Section 8 of the 1996 Act in contrast to the aforenentioned
provisions and in particular Section 34 of the 1940 Act, may be noticed

Article 8 of the Mbdel Rules is as under

"(1) A court before which an action is brought in
a matter which is the subject of an arbitration
agreement shall, if a party requests not later than when
submitting his first statenment on the substance of the
di spute, refer the parties to arbitration unless it finds
that the agreement is null and void, inoperative or
i ncapabl e of bei ng performed.

(2) Were, in such case, arbitral proceedings
have al ready comenced, the arbitral tribunal may
continue the proceedings while the issue of its
jurisdiction is pending with the court."

Section 8 of the 1996 Act reads as follows :

"8. Power to refer parties to arbitration where there is
an arbitration agreenent.-(1) A judicial authority

bef ore which an action is brought in a nmatter which is the
subj ect of an arbitration agreenment shall, if a party so
applies not |ater than when submtting his first statenent
on the substance of the dispute refer the parties to
arbitration.

(2) The application referred to in sub-section (1)
shall not be entertained unless it is acconpanied by the
original arbitration agreement or a duly certified copy
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t her eof .

(3) Not wi t hst andi ng that an application has

been nade under sub-section (1) and that the issue is
pendi ng before the judicial authority, an arbitration may
be conmenced or continued and an arbitral award

made. "

Section 8 of the 1996 Act, however, although lifted the first part of the
said Article 8 did not contain the expression contained in the second part
therein. The Indian Parlianment has gone beyond the recomendati ons nade
by the UNCI TRAL Model Rules in enacting Sections 8 and 16 of the 1996
Act .

The provisions of Sections 8 and 16 of the 1996 Act may be

conpared with Sections 45 and 54 thereof. Section 45 deals with New York
Conventi on, whereas Section 54 deals with Geneva Convention Awards.

The difference can be i medi ately noticed. Wereas under Sections 45 and

54, the Court exercises its supervisory jurisdictionin relation to arbitration
proceedings, in terns of Section 16 of the 1996 Act, the arbitrator is entitled
to determine his own jurisdiction. W, however, do not nean to suggest that
Part Il of the 1996 Act does not contenpl ate deternination of his own
jurisdiction by the arbitral tribunal as we are not called upon to determn ne
the said question. ‘W have referred to the aforenentioned provisions only

for the purpose of ‘conparing the difference in the | anguage used by the

I ndian Parlianent while dealing with the donestic arbitration vis-‘-vis the
International arbitration.

Section 8 confers a power on the judicial authority. He nust refer the

di spute which is the subject-matter of an arbitration agreenent if an action is
pendi ng before him subject to the fulfillment of the conditions precedent.

The said power, however, shall be exercised if a party so applies not |ater
than when submitting his first statement on the substance of the dispute.

VWhat is the scope and effect of the expression 'substance of the
dispute’ is also in question to which we shall advert to a little later.

The arbitration agreenment is contained in clause 44(a) of the contract
entered into by and between the parties which reads as under -

"If at any time any question, dispute or difference

what soever shall arise between the conpany and the

Consi gnnent Agent upon or in relation to or in

connection with the contract, either party may forthwth
give to the other notice in witing of the existence of such
guestion, dispute or difference and the same shall be
referred to the adjudication of an arbitrator to be

nom nated by the Chief Executive of the Company.! The
award of the arbitrator shall be final and binding on both
the parties and the provisions of the Indian Arbitrator
Act, 1940 and the rul es thereunder and any statutory

nodi fication thereof shall be deenmed to apply to and be

i ncorporated in this contract."

The scope and purport of such a clause was considered in Heyman

and Another v. Darwins Ltd. [(1942) 1 AIl ER 337] and it was stated
"The answer to the question whether a dispute falls

within an arbitration clause in a contract must depend on

(a) what is the dispute, and (b) what disputes the

arbitration clause covers. To take (b) first, the | anguage

of the arbitration clause in this agreenent is as broad as

can well be imagined. It enbraces any di spute between

the parties "in respect of " the agreement or in respect of

any provision in the agreement or in respect of anything
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arising out of it. |If the parties are at one on the point that
they did enter into a binding agreenent in terns which

are not in dispute, and the difference that has arisen
between themis as to their respective rights under the
adnmtted agreenment in the events that have hanpered \ 026

e.g. as to whether the agreenent has been broken by

either of them or as to the damage resulting from such
breach; or as to whether the breach by one of them goes

to the root of the contract and entitles the other party to
claimto be discharged fromfurther performance; or as to

whet her events supervening since the agreement was

made have brought the contract to an end so that neither
party is required to performfurther \026 in all such cases it
seems to nme that the difference is within such an

arbitration clause as this. In view, however, of phrases to
be found in the report of sone earlier decisions, the
availability of the arbitration clause when "frustration" is
all eged to have occurred will require closer

consi derati on.™

In the instant case, the existence of a valid agreenent stands admtted.

There cannot al so be any dispute that the matter relating to ternination of

the contract would be-a dispute arising out of a contract and, thus, the
arbitration agreenent contained in clause 44 of the contract woul d be

squarely attracted. Once the conditions precedent contained in the said
proceedi ngs are satisfied, the judicial ‘authority is statutorily nandated to
refer the matter to arbitration. Wat is necessary to be | ooked into therefor,
inter alia, would be as to whether the subject-matter of the dispute is covered
by the arbitrati on agreement or not-

Section 34 of the repealed 1940 Act enpl oys the expression 'steps in

the proceedings’. Only in ternms of Section 21 of the 1940 Act, the dispute
could be referred to arbitration provided parties thereto agreed. Under the
1940 Act, the suit was not barred. ~ The Court would not automatically refer
the dispute to an arbitral tribunal. In the event, it having arrived at
satisfaction that there is no sufficient reason that the dispute should not be
referred and no step in relation thereto was taken by the applicant, it could
stay the suit.

Section 8 of the 1996 Act contenpl ates sone departure from Section

34 of the 1940 Act. \Whiereas Section 34 of the 1940 Act contenpl ated stay

of the suit; Section 8 of the 1996 Act mandates a reference. Exercise of

di scretion by the judicial authority, which was the hall mark of Section 34 of
the 1940 Act, has been taken away under the 1996 Act. The direction to
nake reference is not only mandatory, but the arbitration proceedings to be
conmenced or continued and concl usion thereof by an-arbitral award renmain
unhanpered by such pendency. [See O P. Ml hotra s 'The Law and

Practice of Arbitration and Conciliation, 2nd Edition, pp. 346-347]

Scope of the said provision fell for consideration before a Division
Bench of this Court in P. Anand Gajapathi Raju and Qthers v. P.V.G Raju
(Dead) and Others [(2000) 4 SCC 539], wherein this Court held

"In the matter before us, the arbitrati on agreenent

covers all the disputes between the parties in the
proceedi ngs before us and even nore than that. As

already noted, the arbitration agreement satisfies the
requi renents of Section 7 of the new Act. The | anguage

of Section 8 is perenptory. It is, therefore, obligatory for
the Court to refer the parties to arbitration in ternms of
their arbitration agreenent. Nothing remains to be
decided in the original action or the appeal arising
therefrom There is no question of stay of the
proceedings till the arbitration proceedi ngs concl ude and
the award becomes final in terms of the provisions of the
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new Act. Al the rights, obligations and renedi es of the
parties woul d now be governed by the new Act i ncluding

the right to challenge the award. The court to which the
party shall have recourse to challenge the award woul d

be the court as defined in clause (e) of Section 2 of
the new Act and not the court to which an application

under Section 8 of the new Act is nade. An application
before a court under Section 8 nerely brings to the

court’s notice that the subject-matter of the action before
it is the subject-matter of an arbitration agreenent. This
woul d not be such an application as contenpl ated under
Section 42 of the Act as the court trying the action may

or may not have had jurisdiction to try the suit to start
with or be the conpetent court within the neani ng of
Section 2(e) of the new Act."

I'n Snt. Kal pana Kothari 'v. Sm. Sudha Yadav and Others \026 [(AIR
2002 SC 404], this Court observed

"\ 005No doubt, at the appellate stage, after filing a witten
application for dismssal of the applications filed by the
appel | ants under Section 34 of the Arbitration Act, 1940,
as not pressed in view of the repeal of the 1940 Act and
comng into force of the 1996 Act and getting orders
thereon, the appellants herein have once agai n noved the
H gh Court under Section 8 of the Act, with a request for
stay of proceedi ngs before the Hi gh Court as well as the
trial court, but the application came to be rejected by the
| earned Judge in the H gh Court that no such-application
could be filed, once the application earlier filed under the
1940 Act was got dismi ssed as not pressed and al so on

the ground of estoppel, based on the very fact. W are of
the view that the High Court did not properly appreciate
the rel evant and respective scope, object and purpose as
al so the considerations necessary for dealing with and

di sposing of the respective applications envi saged under
Section 34 of the 1940 Act and Section 8 of the 1996

Act. Section 34 of the 1940 Act provided for filing an
application to stay | egal proceedings instituted by any
party to an arbitration agreenent against any other party
to such agreenent, in derogation of the arbitration clause
and attenpts for settlenent of disputes otherwise than in
accordance with the arbitration clause by substantiating
the existence of an arbitration clause and the judicia

aut hority concerned nay stay such proceedi ngs on being
satisfied that there is no sufficient reason as to why the
matter should not be referred to for decision in
accordance with the arbitration agreenment, and that the
appl i cant seeking for stay was at the tinme when the
proceedi ngs were commenced and still renmained ready

and willing to do all things necessary to the proper
conduct of the arbitration. This provision under the 1940
Act had nothing to do with actual reference to the
arbitration of the disputes and that was |eft to be taken
care of under Sections 8 and 20 of the 1940 Act. In
striking contrast to the said schene underlying the

provi sions of the 1940 Act, in the new 1996 Act, there is
no provision corresponding to Section 34 of the old Act
and Section 8 of the 1996 Act mandates that the judicia
authority before which an action has been brought in
respect of a natter, which is the subject-matter of an
arbitration agreenent, shall refer the parties to arbitration
if a party to such an agreement applies not |ater than
when submitting his first statenent. The provisions of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

12

1996 Act do not envisage the specific obtaining of any
stay as under the 1940 Act, for the reason that not only
the direction to nmake reference is mandatory but
notw t hst andi ng the pendency of the proceedi ngs before
the judicial authority or the making of an application
under Section 8(1) of the 1996 Act, the arbitration
proceedi ngs are enabl ed, under Section 8(3) of the 1996
Act to be commenced or continued and an arbitral award
al so made unhanpered by such pendency. W have to

test the order under appeal on this basis."

See al so Hi ndustan Petrol eum Corporation Ltd. v. Pinkcity M dway
Petrol euns [(2003) 6 SCC 503].

The High Court, in our opinion, proceeded on a wong premse. It
posed unto itself wong question. It refused to interfere in the matter
opi ning that no notice had been served by the Chairnman of the First
Appellant in terns-of the arbitration agreenment. For maintaining an
application under Section 8 of the 1996 Act, service of notice under the
arbitrati on agreenent was not mandatory. The said stage was yet to be
reached. What was necessary was exi stence of an arbitration agreenent.

So far as the question of blacklisting is concerned, an error was

conmitted by the Hi gh Court in opining that the Respondent-Firm had been

bl ackl i sted wi thout /i ssuing any notice. " In fact, froma perusal of the notice
dat ed 23. 05.2002, it appears, upon recital of the relevant facts, it was stated

" 6. In view of the above, before taking a final decision
on black listing you and debarring you from participating

in tenders floated by RINL, VSP or entering into any
agreenment with RINL, VSP, you are hereby calling upon

to explain as to why you should not be black |isted and
debarred as nentioned above. You nmay subnit your

expl anation within seven days of receipt of this notice.

In case we do not receive your explanation within the

above mentioned period, it wll be presuned that you
have nothing to say in the matter and deci sion on further
suitable action will be taken accordingly."
No final decision had, therefore, beentaken: The basic question was

whet her there had been breaches of contract on the part of the Respondents.
The contention of the Respondent before the trial court had been that the
order of blacklisting had arisen fromthe ternms of the contract itself, as
woul d appear fromthe follow ng avernents

"14. That the plaintiff have learnt that the defendants
wi thout followi ng the basic principles of natural justice
are intending to term nate the consi gnnent agency

contract of the plaintiff and to blacklist the plaintiff on
al | eged ground that one of Ex-partner of the plaintiff is
clained to be guilty of misrepresentation of overcharging
the freight by msrepresentation fromthe different

conpany. Anyhow this is no ground to do so."

The principal grievance of the Plaintiff-Respondent was the action on
the part of the Appellants terminating the contract. G ounds on which the
order of term nation were based, had been questioned in the plaint. Such
contentions could well be raised before the Arbitrator.

Shri Anil Verma was al so acting on behalf of the partnership firm It
has not been found that he had no authority to represent the firm Hs
subsequent resignation as a partner was irrelevant for the purpose of
consideration in regard to the maintainability of the application under
Section 8 of the 1996 Act.
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Filing of a reply to the injunction application could also not have
been a ground to refuse to entertain the plea taken by the Appellants that the
suit should be referred to arbitral tribunal particularly when in its reply to
i njunction application, the appellant categorically stated

"1, That the present application under Order 39
Rules 1 and 2 read with Section 151 CPC is liable to be
di sm ssed on the short ground that the plaintiff has
hinsel f admtted the existence of the arbitration clause
and therefore, the present application under O der 39
Rules 1 and 2 read with Section 151 CPC is not
mai nt ai nabl e and consequently the order of this Hon ble
Court is liable to be vacated."

Thus, they did not subnit thenselves to the jurisdiction of the court.
They did not waive their right.  They in effect and substance questioned the
jurisdiction of thecourt in proceeding with the matter. |In fact, inits
applicati'onfiled under Section 8 of the 1996 Act, the Appellant raised a
contention that the suit was |iable to be disnissed and the order of injunction
vacated in view of the arbitration clause.

Thi s aspect ‘of the matter was considered by this Court in Food
Corporation of India & Anr. v. Yadav Enginner & Contractor [1983 (1) SCR
95]. Therein this Court opined that interlocutory proceedings are only
i nci dental proceedings to the main proceedi ngs and, thus, any step taken in
the interlocutory proceedi ngs does not come within the purview of main
proceedi ngs, stating

"\ 005When ex parte orders are nade at the back of the party
the other party is forced to cone to the court to vindicate
its right. Such conpul sion cannot di scl ose an unanbi guous
intention to give up the benefit of the arbitration
agreement. Therefore, taking any other steps in the
proceedi ngs nmust be confined to taking steps in the
proceedi ngs for resolution of the substantial dispute in the
suit. Appearing and contesting the interlocutory
applications by seeking either vacation thereof or
nodi fi cati on thereof cannot be said to be displaying an
unanbi guous intention to acquiesce in the suit and to

wai ve the benefit of the arbitrati on agreenent. Any ot her

vi ew woul d both be harsh and inequitous and contrary to

the underlying intendnent of the Act. The first party which
approaches the court and seeks an ex parte interimorder
has obviously come to the court in breach of the arbitration
agreement. By obtaining an ex parte order if it forces the
other party to the agreenent to suffer the order, or by
nerely contesting be inputed the intention of waivingthe
benefit of arbitration agreenent, it would enjoy an
undeserved advantage. Such could not be the underlying

pur pose of Section 34. Therefore, in our opinion, to

ef fectuate the purpose underlying Section 34 the narrow
construction of the expression "taking any other steps.in
the proceedi ngs" as herei nabove set out appears to advance
the object and purpose underlying Section 34 and the
purpose for which the Act was enacted.

The expression 'first statenent on the substance of the dispute’
contained in Section 8(1) of the 1996 Act must be contra-distinguished with
the expression ’'witten statement’. |t enploys submi ssion of the party to
the jurisdiction of the judicial authority. What is, therefore, is needed is a
finding on the part of the judicial authority that the party has waived his
right to invoke the arbitration clause. |[If an applicationis filed before
actually filing the first statement on the substance of the dispute, in our
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opi nion, the party cannot be said to have waived his right or acqui esced

hinself to the jurisdiction of the court. What is, therefore, material is as to
whet her the petitioner has filed his first statement on the substance of the

di spute or not, if not, his application under Section 8 of the 1996 Act, may

not be held wholly unmaintainable. W would deal with this question at

some details, alittle later.

Qur attention, however, was drawn by the | earned counsel for the
Respondent to The State of Uttar Pradesh and Another v. Ms. Janki Saran
Kai | ash Chandra and Another [(1973) 2 SCC 96], which was distingui shed
in Food Corporation of India (supra), inter alia, stating that the view taken
therein did not run counter to the view the court had taken

In Janki Saran Kail ash Chandra (supra), an application for time to file
witten statenent was considered to be a step in the proceedings. W have
noti ced herei nbefore the respective scope of Section 34 of the 1940 Act vis-
‘-vis the scope of Section 8 of the 1996 Act. |In view of the changes brought
about by the 1996 Act, we are of the opinion that what is necessary is
di scl osure of the entire substance in the main proceeding itself and not
taking part in the suppl emental proceeding.

By opposing the prayer for interiminjunction, the restriction
contai ned in sub-section (1) of Section 8 was not attracted. Disclosure of a
def ence for the purpose of opposing a prayer for injunction would not
necessarily mean that substance of the di spute has al ready been disclosed in
the main proceedi ng. Suppl enental and incidental proceeding are not part
of the main proceeding. They are dealt with separately in the Code of Civi

Procedure itself. Section 94 of the Code of G vil Procedure deals with
suppl enental proceedings. Incidental proceedings are those which arise out
of the main proceeding. |In view of the decision of this Court in Food

Corporation of India (supra), the distinction between the main proceeding
and suppl enental proceedi ng nmust be borne in mnd

W may notice that a distinction-has been made between suppl enenta
proceedi ngs and i nci dental proceedi ngs by one of us in Vareed Jacob v.
Sosamma Ceevar ghese and thers [(2004) 6 SCC 378].

This aspect of the matter came up for consideration before this Court
again in Sadhu Singh Ghuman v. Food Corporation of India & Os. [(1990)
2 SCC 68], wherein it was categorically stated that seeking a direction to the
plaintiff to produce the original ‘agreenent does not anount to submt to the
jurisdiction of the court, which decides the case on nerits, opining

"\ 005The right to have the dispute settled by arbitration has
been conferred by agreenent of parties and that right

shoul d not be deprived of by technical pleas. The court

must go into the circunstances and intention of the party

in the step taken. The court mnust exam ne whether the

party has abandoned his right under the agreenment. |In the

i ght of these principles and | ooking to the substance of
the application dated January 4, 1985, we cannot form an

opi nion that the defendants have abandoned their right to
have the suit stayed and took a step in the suit . to file the
witten statenent."”

Wai ver of a right on the part of a defendant to the lis must be gathered
fromthe fact situation obtaining in each case. |In the instant case, the court
had al ready passed an ad interimex pare injunction. The Appellants were
bound to respond to the notice issued by the Court. Wile doing so, they
rai sed a specific plea of bar of the suit in view of the existence of an
arbitration agreenent. Having regard to the provisions of the Act, they had,
thus, shown their unequivocal intention to question the maintainability of
the suit on the aforenentioned ground.

The subm ssion of the | earned counsel for the Respondents that the
two di fferent causes of action having been raised, nanely, illega
term nation of contract and blacklisting of the firm Section 8 of the 1996
Act was not attracted is devoid of nmerit; inasmuch as according to the
Respondent s thensel ves, both the causes of action arose out of the terns of
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the contract. What was necessary was to consider the substance of the

dispute. Once it is found that the di spute between the parties arose out of the
contract, Section 8 of the 1996 Act would be attracted.

Furthernore, as noticed hereinbefore, the H gh Court comritted a

mani fest error in holding that the Respondent-Firm had been bl acklisted

wi thout any notice as only a notice to show cause in that behal f had been
issued. A final decision in regard to blacklisting of the Respondent-Firm

was yet to be taken. The Respondents could file their show cause and coul d

have satisfied the authorities of the Appellant No.1l that no case has been

made out for blacklisting.

Rel i ance pl aced by the | earned counsel on Sukanya Hol dings (P) Ltd.
v. Jayesh H Pandya and Another [(2003) 5 SCC 531] is m spl aced.
Therein, not only a suit for dissolution of the firmwas filed, but a different
cause of action had arisen in relation whereto apart fromparties to the
arbitration agreenent, other parties had al so been inpleaded. |In the
af orementi oned fact situation, this Court held

"Secondly, there is no provision in the Act that when

the subject-matter of the suit includes subject-matter of
the arbitration agreenent as well as other disputes, the
matter is required to be referred to arbitration. There is
al so no provision for splitting the cause or parties and
referring the subject-matter of the suit to the arbitrators.

It was further stated

"The next question which requires considerationis \027
even if there is no provision for partly referring the
dispute to arbitration, whether such a course is possible
under Section 8 of the Act. In our view, it would be
difficult to give an interpretation to Section 8 under

whi ch bifurcation of the cause of action, that is to say, the
subj ect-matter of the suit or in sone cases bifurcation of
the suit between parties who are parties to the arbitration
agreenment and others is possible. ‘This would be |aying

down a totally new procedure not contenpl ated under the
Act. If bifurcation of the subject-matter of a suit was
contenpl ated, the |egislature would have used

appropriate | anguage to permt such a course. Since there
is no such indication in the | anguage, it follows that

bi furcation of the subject-matter of an action brought
before a judicial authority is not all owed.

Secondl y, such bifurcation of suit in two parts, one to
be deci ded by the Arbitral Tribunal and the other to be
decided by the civil court would inevitably delay the
proceedi ngs. The whol e purpose of speedy disposal of

di spute and decreasing the cost of litigation would be
frustrated by such procedure. It would also increase the
cost of litigation and harassnment to the parties and on
occasions there is possibility of conflicting judgments
and orders by two different forums.”

Such a question does not arise herein as the parties herein are parties
to the arbitration agreenent and the question in regard to the jurisdiction of
the arbitrator, if any, can be determ ned by the arbitrator hinself in ternms of
Section 16 of the 1996 Act.

Strong reliance has been placed by M. Rai on a decision of this Court
in Union of India v. Birla Cotton Spinning and Weaving MIls Ltd. [AIR
1967 SC 688] contendi ng that when the dispute arises de’ hors the
agreement, Section 8 of the 1996 Act would not be applicable. The said
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deci sion has no application in the instant case as a finding of fact was
arrived at therein that the Union of India had withheld paynent of a |arge
sum of noney on the specious plea that some anpbunt in relation to another
contract was due to it. The subm ssion of the respondent therein was that no
such contract had been executed by it. |In the fact situation obtaining therein,
this Court held

"The evidence recorded by the Trial Court discloses that

there was no dispute between the Conpany and the

Uni on arising under the contract on which the suit was

filed. The Union accepted liability to pay the anpunt

clainmed by the Conpany in the suit. The Union stil

declined to pay the ampunt asserting that an anount was

due fromthe Conpany to the Union under a distinct

contract. This anmpunt was not sought to be set-off under

any termof the contract under which the Conpany nade

the claim The dispute raised by the Union was therefore

not in respect of the liability under the ternms of the

contract which included the arbitration clause, but in

respect of an-alleged liability of the Conpany under

anot her contract which it may be noted had al ready been

referred to arbitration. The Union had no defence to the

action filed by the Conpany : it was not contended that

the amount of Rs. 10, 625/- was not due to the Conpany

under the contract relied upon by the Company. For

enforcenent of the arbitration clause there must exist a

dispute : in the absence of a dispute between the parties

to the arbitration agreenent, there can be no reference."

Such is not the case here.

For the foregoing reasons, we are of the opinion that the application
filed by the Appellants under Section 8 of the 1996 Act was nai ntai nabl e.
Before parting with the case, we may notice a disturbing state of
affairs. M. Nariman nade a statenent before us that in view of the order of
status quo passed by the | earned GCivil Judge, the Respondents have not only
been working for the full termof five years contenplated under the
agreenment but also for the extended the period of ten years, to which they
were not entitled. The order of injunction passed by the |earned Trial Judge
is not before us. The contention raised by M. Narinman if correct, we are
sure that corrective measures shall i medi ately be taken by the court
concer ned.

For the reasons aforenentioned, the inpugned judgnents cannot be
sustai ned which are set aside. The appeals are allowed with costs. Counse
fee is quantified at Rs.15,000/-.




