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ACT:

Cvil service : persons not qualified appointed to
hi gher posts to nmeet emergent situation-If could be given
seniority over persons appointed under rul es subsequently.

HEADNOTE

In connection wth the execution of  a Wrld Bank
Project on an energency  basis, which was required to be
conpleted within a short tinme, the Public Wrks Departnent
of the State needed a nunber of mechani cal overseers. Since
at that tinme there was acute shortage of qualified overseers
the Department had appointed, as overseers on provisiona
basi s agai nst the sanctioned posts, certain persons who were
working in the department as sub-overseers even though they
had only appeared in the diplona exam nation in engi neering
but had not yet passed it. In the neantine, the respondents
(petitioners before the Hgh Court) were selected by a
Selection Committee constituted in . accordance wth _he
procedure laid down in Bihar Public Wrks Departmnment Code.
After they passed the di pl oma exam nation the Chief Engineer
had in 1964 appointed the appellants (contesting respondents
before the Hi gh Court) as tenporary overseers-against the
sanctioned posts fromthe date of publication of results of
the diploma exam nation. In 1973, a gradation list was
prepared and sonme of the appellants were  subsequently
pronoted to higher posts.

The respondents in a wit petition filed in the H gh
Court had i mpugned the order of the Chief - Engineer
appoi nting the appellants reproductively as overseers on the
ground that while they were appointed after follow ng the
procedure prescribed under the rules, the appellants at the
time of their appoi nt ment as overseers were neither
qualified to be appointed as overseers nor were they
sel ected by a Selection Committee constituted under the
rules and that in any event the appellants could not be
appointed with retrospective effect. Secondly, though the
appel l ants shown as seniors to the respondents by the Chief
Engi neer’s orders of 1964, the appellants were in fact
junior to themand that their later pronotion was i nproper

The High Court held that the Public Wrks Department
Code in accordances with which the respondents were
recruited directly cont ai ned nerely depart ment a
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instructions and had not acquitted statutory force and that,
therefore, the appointment of the appellants could not be
held to be invalid on the ground that the department had no
power to nake retrospective appointments. It however held
that the revised gradation list, showing the appellants
above the respondents, on the basis of the 1964 orders was
bad in |aw Consequently, the H gh Court quashed that part
of the two orders which had fixed the date of publication of
the result of diploma exam nation as the commencenent of
| ength of service of tenporary overseers.

599

In appeal to this Court is was contended on behal f of
the appellants that since the executive power of the State
is co-extensive with its legislative power, in the absence
of a statutory rule framed under Article 309 of the
Constitution, it was open to the executive, in exercise of
its executive power under Art. 162 of the Constitution, to
make appointnment-to neet the exigencies of a situation.

Di sm'ssi ng the appeal
N

HELD: The i npugned order of 1964 which purported to
appoi nt the sub-overseers as - tenporary overseers fromthe
date of publication of their result of diplonma exam nation
are clearly violative of Articles 14 and 16 of the
Constitution inasmiuch “as the respondents had already been
appoi nted as overhears by a Sel ection Conmittee constituted
under the rules contained in the public Wrks Departnent
Code. The 1964-order nmaking the tenporary  appointments
conferred national 'seniority on the appellants for the
period they are actually working as sub-overseers in the
| ower scales outside the cadre of overseers. The inpugned
orders nay not have resulted in reduction of rank but yet
they did affect the seniority of the respondents. which
eventually might result in reducing their chances for
promotion. [613 D F]

There is no gain-saying the fact that the executive
power of the State is co-extensive with the |egislative
power and that it 1is not necessary that there should be a
law in exi stence before the executive is enabledto function
and the power of the executive is linmted nerely to the
carrying out of the laws. There is nothing in-terns of
Article 309 which abridges the powers of the executive to
act under Article 162 of the Constitution wi thout a law but
yet if there is a statutory rule or an Act on a natter the
exercise of its executive power under Art. 162, ignore or
act contrary to that Rule or Act.. [609 B-(]

B.N. Nagarajan & O's. v. State of Mysore & Os. [1966]
3 SCR 682; Ram Jawaya Kapur v. State of Punjab [1955] 2 SCR
225; Rajendra Narain Singh & Os. v. State of Bihar & Os.
[1980] 3 SCR 450; S.B. Patwardhan’s case [1977] 3 SCR 775
and R N.  Nanjundappa v. T. Thinm ah & Anr.[1972] 2 SCR 799,
referred to.

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION:. Civil Appeals Nos. 308-
313 O

1977

Appeal s by Special leave fromthe Judgnent and Order
dated the 8th Septenber, 1975 of the Patna Hi gh Court in
C.WJ.C Nos. 1419/73, 467/74 and 522 of 1974.

L.N. Sinha, R P. Singh, RK Jain, Suman Kapur, for the
Appel l ant in CA No. 308 of 1977.

R K Garg. RP. Singh, RK Jain & Suman Kapur, for the




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 3 of 11
Appel lant in CA 309 of 1977.
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R K. Jain for the Appellant in CA 310/77.

L.N. Singh and D. Gourdhan for the Appellant in CAs.
311-13

L.N. Sinha, D. Goburdhan for Respondents 3-7 in CA
308/ 77 and for Respondents Nos. 2-6 in CA 309/77 & for
Respondents 2 to 4 in CA No. 310/ 77.

M K. Ramamurthi D.P. Mikherjee for Respondents 12-13 in
CA. No. 308/77 & RR 9-10 in CA. 310/77.

U S. Prasad for Respondent No. 4 in CA. 309/77.

G L. Sanghi, Radha Mohan & ML. Verma for RR 1, 2 & 16
in CA. 309/77 & for R 11 in CA 310 of 1977.

Jaynarain, R P. Singh, RKJain & Suman Kapoor for
Respondents in CA 311-313 of 1977.

A. K. Sen, Radha Mhan Prasad & ML. Verma for RR 1 & 2
in CA. 313 of 1977.

The Judgrment of the Court was delivered by

M SRA, J.. This bunch of appeals is directed against a
conmon judgment and order of the Patna Hi gh Court dated 8th
Sept enber; 1975 allow ng three petitions under Art. 226 of
the Constitution in part.

The material facts “to bring out the points for
consideration in these appeals lie in a narrow compass. The
Public Wrks Departnent in Bihar had a very small mechanica
organi sation. In 1962, however, it undertook the execution
of a Wrld Bank project. In that connection a number of
nmechani cal overseers' were needed. ~As the project had to be
executed on an energency basis within a short tine and
601
‘there being dearth of qualified overseers, persons who were
wor ki ng only as sub-overseers or persons who had appeared at
the diploma exam nation in engineering, but had not passed
the sanme, were appointed against the sanctioned posts on a
provi sional basis. There were sone others who were also
appoi nted as mechani cal overseers on tenporary basis in the
World Bank project, a wng of the Public Wrks Departnent,
after appearing bef ore a selection conmittee dul y

constituted according to r.1, Appendix Il of the  Bihar
Public Wrks Departnment Code, Ist Edn., 1958, Vol. 11. This
rul e reads:

"All per manent appoi nt nent s to the Bi har

Subor di nat e Engi neering Service either by absorption of
temporary or work-charged Overseers and Estinators, or
by direct recruitnment, wll be made by the Chief
Engi neer, provided that in the case of~ direct
recruitment (permanent or tenporary) appointment wll
be made on the advice of the conmttee of senior
officers constituted for the purpose. The committee
will constituted for the purpose. The committee wll
consi st of three nmenbers including the Chief “Engi neer
who will be the Chair man of the conmittee. The other
two menbers will be nominated by himw th the approva
of the Government in the Public Wrks Departnent from
time to time".
The Chi ef Engi neer by orders dated 18th August and 26th
Sept enber, 1964 appoi nted anong others the follow ng
persons, already working as sub-overseers in the departnment
as temporary overseers agai nst the sanctioned posts on their
passi ng the diploma exam nation fromthe date of publication
of their results of the diploma in nechanical/electrica
engi neeri ng exani nation
1. Ranendra Singh
2. Keshav Singh
3. Bhola Nath Chaudhary
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Awadesh Kumar Si ngh
Raj eshwar Si nha
Ram Chandra Prasad
Udai Narain Singh
Suni | Kumar

. Rajnandan Pd. Singh
0. Gopal Ram

1. Sidh Nath Singh

REBOoo~NoO A

602

12. Prem Chand Prasad, and nmany others who are not
parties here.

It appears that a provisional gradation 1list of
overseers was prepared. Certain overseers who felt aggrieved
by the provisional list 'nade various representations and
eventually a revised gradation list dated 17th Novenber
1973 was prepared, Sone of the aforesaid twelve persons were
promoted as Mechani cal Sub-Divisional officers by an order
dated 13th March, 1974.

The revised gradation |list dated 17th Novenber, 1973
and the ‘two orders dated 18th August and 26th Septenber,
1964 appointing the aforesaid twelve persons as tenporary
overseers with retrospective effect and the order dated 13th
March, 1974 promoting sone of them as Mechanical Sub-
Divisional Ofers were challenged by three separate wit
petitions: (1) wit No. 1419 of 1973 filed by Shyam Daya
Pandey, (2) wit No. 467 of 1974 filed by Ful Chand, and (3)
wit No. 522 of 1974 filed by Jagdish Prasad and Mohamrad
Shansuddi n. The respondents in the three petitions including
the aforesaid twel ve persons were comon, though differently
nunber ed.

It would be convenient to identify the parties wth
reference to the wit petitions. The wit-petitioners

therein will be referred to herein after as the petitioners
and the above nentioned twel ve persons, whose retrospective
appoi ntnent has been chall enged, as t he contesting

respondents.

The case of the petitioners(in the three petitions has
been that they were appointed as  nechanical overseers on
tenmporary basis in the Wrld Bank project, a unit of the
Public Wrks Departnent after appearing before a selection
conmittee duly constituted according ‘tor. 1 referred to
above. The appointnent of the contesting respondents by
orders dated 18th August and 26th Septenber, 1964 with
retrospective effect has been challenged on the ground that
they were tenporary mechani cal sub-overseers and had not got
the requisite qualification for being appointed as overseers
nor did they appear before committee as required by r. 1 of
the PAD Code and in any case they could not be appointed
with retrospective effect. It was further pleaded that the
contesting respondents were junior to the petitioners but in

603
the revised gradation list the contesting respondents were
shown above the petitioners on the basis of the aforesaid

two orders dated 18th August and 26t h Septenber, 1964. The
pronotion of sone of the contesting respondents  as
mechani cal sub-divisional officers was also bad on that
account .

The contesting respondents as well as the State of
Bihar filed a return justifying the appointnent of the
contesting respondents as well as the pronotion given to
sone of the contesting respondents as nechanical sub-
divisional officer. On the contentions of the parties, the
H gh Court fornmulated the following points for
consi derati on:

1. VWhet her the inmpugned gradation list had been
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prepared in accordance with | aw?

2. Whet her the pronotion of various respondents on
the basis of the said gradation list is justified?
3. Wet her the appoi ntnent of the respondents was bad

as they had not appeared before the selection
conmittee?

4, Whet her the orders dated 18th August and 26th
Sept enber, 1964 appointing the respondents and
some of the petitioners as tenporary overseers
fromthe date of publication of their result of
di ploma in nechanical/electrical Engi neeri ng
exam nation, are justified and in accordance with
| aw and whether the same coul d have been nmade the
basis for preparing the gradation list?

Wil e supporting t he appoi nt nent of contesting
respondents on nerits two prelimnary objections were raised
on behalf of the -contesting respondents about the
mai ntainability of the wit petitions:

1. None of the requisites of r. 1 of the PW Code was
conplied with while constituting the selection
comittee and this being the position the
petitioners thensel ves were not selected by

604
a duly constituted committee, and, therefore, they
had no right to assail the gradation list and to
chal | enge the appoi nt nent of the contesting
respondents under Art. 226 of the Constitution

2. The petitioners could not challenge the gradation
list wthout assailing the orders dated 18th
August and 26th Septenber, 1964 on which the
gradation list  was  based, and the petitioners
could not be allowed to assail those orders after
a | apse of about 10 years and if they were all owed
to challenge the gradation list that ' would
virtually anmpount to permtting the petitioners to
chal | enge those orders.

The High Court overrul ed bot h the prelimnary
obj ections. The first prelimnary objection was overruled on
the ground that the requirenments of r. | of the PW Code are
not mandatory, they are nerely departnmental instructions
whi ch had not acquired the statutory force and the
petitioners could not be non-suited nerely because there was
no conpliance of r. 1 of the Code. The second prelimnary
objection was also overruled on the grounds: (a) that the
petitioners had not prayed for the quashing of the entire
orders but they were aggrieved only with that portion of the
orders by which the contesting respondents were appointed
retrospectively from the date of the publication of. the
results of diploma in nechanical/electrical " engineering
exam nation, which affected the seniority of the petitioners
inthe revised gradation list:(b) that the petitioners cane
to know of the two orders after the preparation of the
revised gradation 1list on 17th Novenber, 1973 wherein the
contesting respondents were placed above the petitioners;
(c) that the Court was mainly concerned with the revised
gradation list, but with a view to find out the basis for
preparation of the revised gradation list, the Court had to
examne as to whether the retrospective appointnent of the
contesting respondents by the aforesaid two orders in the
circunstances was valid. If the Court holds that they could
not have been appointed retrospectively that would sinply
change their position in the revised gradation |ist and that
woul d not affect the appoi nt nent  of the contesting
respondents; and (d) that ignoring the claim of the
petitioners on the ground of laches or delay is not a rule
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of law but a rule of practice.

Conming to the nerits, the appointnent of the contesting

respon-

605

dents was challenged by the petitioners on the ground that
they had not appeared before the selection comittee as
required by r. 1 and therefore their appointnent was illega
and at any rate they could not have been placed hi gher than
the Petitioners in the revised gradation Iist.

The High Court negatived the contention on the self
same ground on which the prelimnary objection No. 1 was
overruled. Rule | of the PW Code was merely a departnenta
instruction and it had 'not acquired. the statutory force
therefore, the appointnment of the contesting respondents
could not be held to be invalid nerely because they had not
appeared before the selection conmittee. Besides, there was
no such stipulation in their initial order of appointnment
nor were ‘they called for appearing before the selection
conmittee. Keshav Singh and Sunil Kumar, two of the
contesting respondents and one Shyam Dayal Pandey, one of
the petitioners in one of the wit petitions, who were
placed in sinilar situation as the contesting respondents
who were placed in simlar situation as the contesting
respondents appeared before the selection conmmittee but it
was due to sone/ msunderstanding on the part of the
Executive Engineer /(Workshop D vision) under whom they
happened to be posted although their —original letter of
appoi nt nent contained no such stipulation that they would
have to appear before the selection comittee.

On the crucial point-Wiether the two orders dated 18th
August and 26t h Septenber 1964 nmking retrospective
appoi ntnents were the various authorities cited before it.

The Court further held that the -petitioners were
initially appointed provisionally but after they appeared
before the sel ection comittee they wer e appoi nt ed
temporally and, therefore, the services of the petitioners
fromthe date of their appointnent could be counted while
fixing their seniority, whereas those of the contesting
respondents, who were provisionally appointed could not have
been counted for fixing their seniority. It -also held that
the revised gradation list showi ng t he cont esting
respondents above the petitioners on the basis of the two
orders dated 18th August and 26th Septenber 1964 was bad in
I aw.

Consequently, the High Court quashed only  that part
of eth
606
two orders which had fixed the date of publication of the
result of diploma in nechanical/electrical " engineering
examnation as the date of comencenent of length of
services of tenporary overseers. The seniority |list prepared
in pursuance of the order dated 17th Novenber 1973, \insofar
as it relates to the contesting respondents vis-a-vis the
petitioners in the three petitions was also quashed. The
order of pronotion of sone of the contesting respondents,
nanel y, Ranendra Singh, Bhola Nath Choudhary, Rajeshwar
Si nha, Ranthandra Prasad and Udai Narain Singh was also
guashed.

The contesting respondents have now cone to challenge
the order of the High Court by special |eave under Art. 136
of the Constitution. The State of Bihar has also filed three
separate appeals against the sanme order and for the sane
relief.

The crucial question for consideration in this case is
whet her the appointnent of the contesting respondents,
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arrayed as appellants in the first batch of three appeals,
by the two orders dated 18th August and 26th Septenber,
1964, with retrospective effect is bad in |aw
Shri A.K Sen along with Shri G L. Sanghi appearing for
the petitioners, now arrayed as respondents in these appeal s
supported the judgment of the Hgh Court. Their main
contention was that the contesting respondents had not
acquired the requisite qualification on the date of their
appoi ntnent and, therefore, their appointnment by orders
dated 16th August and 26t h Sept enber, 1964, with
retrospective effect was in the teeth of r. 1 of the PWD
Code, and in any case there can be no retrospective
appoi ntnent of the contesting respondents fromthe date of
passing their diplom exam nation inasnmuch as it affected
the seniority of the petitioners in the revised gradation
list.
Shri Lal Narain Sinha assisted by She R K Garg
appearing for the (petitioners) contesting respondent
appel l ants, raised the foll owi ng three contentions:
1. The i nmpugned orders are about ten years old and
the petitioners could not be permtted to
chal |l enge those orders after the |apse of such a
long tinme.
607

2. The High' Court itself had nmade a discrimnation
i nasmuch as the wit petitions against Keshav
Si ngh and Awadesh Kumar Singh have already been
di sm ssed

3. In the absence of any statutory rule or rules
framed under ~Art. 309 of the Constitution, it was
open to the Governnent to make appointnments to
suit the exigencies of the situation

The High Court has given detailed reasons ‘for not
accepting the contention of wundue deal in filing the wit
petitions. It is not necessary to repeat those grounds over
again. W fully agree with the view taken by the Hi gh Court
that the wit petitions filed by the petitioners could not
be di sm ssed on the ground of |aches.

As regards the second contention of Shri Lal /Narain
Singh, we are of the viewthat the nmere fact that the wit
petitions have been dismssed against Keshav ~Singh and
Awadesh Kumar Singh, will not be a ground for setting aside
the inpugned order of the Hgh Court. The contesting
respondents have to show that the two orders dated 18th
August and 26t h  Sept enber, 1964 nmeking retrospective
appoi ntnents were valid one.

As regards the third contention, Shri Lal Narain Sinha
submits that the executive power of the State is.  co-
extensive with its legislative power and therefore if the
State can pass an enactnent so also it can pass orders in
exercise of its executive power, as contenplated by Art. 162
of the Constitution to suit the exigencies of a particular
situation. In the instant case, as stated earlier, the Wrld
Bank project was undertaken by the PW in 1962. A large
nunber of nechanical overseers were needed as the project
had to be executed on energency basis within a short tine
and there being dearth of qualified hands persons who were
working only as sub-overseers or who had appeared at the
di pl oma exam nation but had not passed were appointed
agai nst sanctioned posts and were permtted to draw the pay
scale of overseers from the date of the passing of the
di pl oma exam nati on.

There is no denying the fact that the executive power
of the
608
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State is in no way narrower than the |egislative power. But
the question is whether in exercise of that power the State
inviolation of Art. 16 of the Constitution could nake
retrospective appointnent of the contesting respondents in
the instant case so as to affect seniority of the
petitioners.

For the respondents reliance was placed on State of
Punjab v. Kishan Dass. |In that case pursuant to certain
charges against a police constable his entire service with
permanent effect was forfeited, which neant reducing his
salary to the starting point in the time scale for
constabl es. The constable challenged the order by filing a
regular suit. The two courts bel ow decreed the suit hol ding
that there was flagrant ~violation of Art. 311 (2) of the
Constitution as the inpugned order amobunted to reduction in
rank. This Court interpreted the expression ’'reduction in
rank’ and hel d:

"The _expression "reduction in rank’ in the

article, therefore neans reduction froma higher to a
| ower ~rank or post when inmposed as a penalty.
Therefore, an order forfeiting the past service which
has earned a governnent servant increments in the post
or rank he holds, however adverse it is to him
affecting his ‘seniority within the rank to which he
bel ongs, or his future chances of pronotion does not
attract the article. H's renedy, therefore, is confined
to the rules of service governing his post."

The inpugned ‘orders in the instant case may not have
resulted in reduction of rank but all the sane they affected
the seniority of the wpetitioners which eventually m ght
result in reducing their chances for pronotion.

Rel i ance was next placed on B.N. - Nagarajan & Os. v.
State of Mysore & Ors. One of the argunents advanced in that
case was that till the rules are made in that behalf no
recruitnment could be nmade to any service. This argument was,
however, repelled by this Court, firstly because, it was not
obligatory under proviso to Art. 309 to make rules of
recruitment, etc. before a service could be constituted or a
609
post created or filled; secondly the State Governnent had
executive power in relation to all matters with respect to
which the legislature of the State has power to make rul es;
and it follows fromthis that the State Governnent w.ll have
executive power in respect of List Il, Entry 41, State
public Services. Relying on Ram Jawaya Kapoor v. State of
Punj ab. Ram was held that it was not necessary that there
should be a I aw already in exi stence before the executive is
enabled to function and that the powers of ‘the executive
were limted nerely to the carrying out of these |aws. There
was nothing in the terns of Art. 309 of the Constitution
whi ch abridges the power of the executive to act under Art.
162 of the Constitution wthout a [aw. The Court, however,
put a word of caution in nentioning that if there is
statuary rule or an Act on the matter, the Executive nust
abide by that Act or rule and it could not in exercise of
executive power under Art. 162 of the Constitution ignore or
act contrary to that rule or Act.

The second contention in the above case was that the
Executive could not frame rules retrospectively unless the
Act specifically enpowers it to do so. This Court, however,
refrained from deciding this point because in their opinion
the appeal could be disposed of on another ground. This
Court observed that assuming for the sake of argunent that
the Msore State Government coul d not make rul es
retrospectively and that the rules were thus void so far as
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they operated retrospectively, proceeded to ignore those
rules and to exam ne whether the appointnments nade on
Cctober 31, 1961 could be upheld. The Court canme to the
conclusion that those appointnents could be considered to
have been validly nade in exercise of the executive power of
the State under Art. 162 of the Constitution

For the appellants strong reliance was al so pl aced upon
Raj endra Narain Singh & Os. v. State of Bihar & O's. It was
l[aid down in that case that in the absence of any
| egislation on the subject or a rule framed under the
proviso to Art. 309 of the Constitution, the State
CGovernment coul d regulate its public services in the
exercise of its executive power. In the above case there was
no statute or any rule franed under the provision to Art.
309 to deternmine the seniority as between the direct
recruits and the pronotees. The determnation of the
seniority on the
610
basis of /continuous officiation was held to be valid on the
basi s of the decision in S B. Patwardhan's case. There is no
gai nsayi ng the fact that the executive power of the State is
co-extensive with the legislative power, but whether the
exerci se of the power can be in such a way as to offend Art.
16 of the Constitution. The retrospective appoi ntnent of the
respondents in the aforesaid wit petitions affected the
seniority of the respondents.

Thi s question, however, need not detain-us as the point
in question is covered by R N. Nanjundappa v. T. Thimm ah &
Anr. In that case ‘the respondent -~ Thinmm ah was appointed
through the Public Service Comm ssion as an  Assistant
Geologist in the Departnment of Geology in- the Msore
CGovernment in 1951 in the grade of Rs. 125-10-175. Wen the
Kolar Gold Fields School of Mnes was set up in July 1957
the respondent was sent on deputation for two years as Vice-
principal of the School of Mnes. Wen the then Principal of
the School of Mnes, who was enployed on a part time basis
on an allowance of Rs. 200/- ‘left on 22nd July 1958, the
respondent who was Vice-Principal and was also doing the
duties of Principal since 15th February 1958, was appoi nted
as officiating Principal with effect from 22nd July, 1958 in
the grade of Rs. 500-30-800 by an order dated 25th
Septenmber, 1958. On 3rd April, 1959 the State CGovernnment in
nodi fication of the notification dated 25th Septenber, 1958
appoi nted the respondent as tenporary officiating Principa
with effect from15th February, 1958. The Mysore Education
Departnment Service Rules 1967 regul ari sed the appoi nt ment of
the respondent. The rel evant portion of the Rul esreads:

"Notwi t hstanding any rule made wunder the (proviso to
article 309 of the Constitution of India, or any other rules
or Oder in force at any tine, Dr. T. Thinmah, /B.Sc
(Hons.) Ph.D. (Lond.) F.GS. shall be deemed to have been
regul arly appointed as Principal, School of Mnes, Oagaum
Kolar Gold Fields, with effect from 15-2-1958."

This rule was challenged by the appellants on various
grounds:

611

(a) That the respondent was governed by the Msore
Servi ce Regul ations, 1943, the Mysore State G vi
Services CGeneral Recruitnent) Rules, 1957 as well
as the Mysore Education Department Services
(Techni cal Education Departnment) (Recruitnent)
Rul es, 1964.

(b) That the respondent was in Class IIl service and
his appoi nt ment by the i mpugned regul ation
amounted to his pronotion fromdCass Il service
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was

to Cdass |I. If so, it is hedged by two limtations
as contenpl ated by sub-clauses (a) and (b) of rule
4 (3) of the Msore State Civil Services Rul es,
1957, i.e. (1) it has to be on the basis of nmerit
and suitability wth due regard to seniority from
among persons eligible for pronotion, and (2) it
has to be on the basis of seniority-cumnerit from
anmong persons eligible for pronotion.

The stand of the respondent, however, was that (1) he

a local candidate in service and, therefore, the

aforesaid rules did not apply to himand the regul ari sation

of hi
Const

s appointment was valid; (2) wunder Art. 162 of the
itution regularisation would in itself be a nbde of

exerci se of power of appoi nt nent  of t he Executive
Government. Such an appoi ntnent even if made in the shape of
rules under Art. 309 could not be attacked on the ground of
being made for one person just as a piece of |egislation
could not  be attacked on the ,ground of being nade for a

parti

appoi

cul ar person or entity.
The ' Hi'gh Court cane to the conclusion that the
ntnent of ~ the respondent could be regularised wth

effect from any date as he was a | ocal candidate within the

nmeani
Court
Court

612

regul

ng of the Mysore CGovernnent Seniority Rules, 1957. This
in appeal, however, reversed the judgment of the High
and observed;

"No one can deny the power ~of the Governnent to
appoint. If it were a case of direct appointrment or if
it were a case of appointnent of a candidate by
conpetitive examination or if it were a case of
appoi nt nent by selection recourse to rul'e under Article
309 for regularisation would not be necessary. Assune
that rules wunder Article 309 could be made in respect
of appoi nt nent of one man - but there are two
[imtations. Article 309 speaks of

rules for appoi nt nent - and general conditions of
service. Regul arisation of appointnent by stating that

not wi t hst andi ng any rules t he appoi nt nent is
regul arised strikes at the root of the rules and 'if the
effect of the regularisation is to nullify the

operation and effectiveness of the rules, "the rule
itself is open to criticismon the ground that it is in
violation of current rules. Therefore the relevant
rules at the mterial tine as to pronotion -and
appoi ntnent are infringed and the inpeached rul e cannot
be pernmitted to stand to operate as a regul ari sati on of
appoi ntnent of one person in utter defiance of rules
requiring consideration of seniority and nmerit in the
case of pronotion and consideration of appointnent by
sel ection or by conpetitive exam nation".

The Court gave further reasons for holding the
arisation to be bad in law. |t observed:

"This regularisation is bad for the follow ng
reasons, First, regularisation is not itself a node of
appoi ntnent. Secondly, the nodes of appointnent -are
direct recruitnent or selection or pronotion or
appointing for reasons to be recorded in witing an
of ficer holding a post of an equivalent grade, by
transfer, from any other service of the State. The
CGovernment did not contend it to be a case of
promotion. If it were a case of pronotion it would not
be valid because it would be a pronpbtion not on the
basis of seniority-cumnmerit but a pronotion of sone
one who was in Cass Ill to dass |I. Even with regard
to appointment under rule 16 by transfer of a person
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hol di ng an equival ent grade the appointnent would be

of fending the rules because it would not be transfer

froman equivalent grade. Again, merit and seniority
coul d not be di sregarded because the respondent was not
in the sane class as the Principal of the School of

M nes. The pay of the Principal was Rs. 500-800 where

as the respondent was getting a salary of Rs. 165 in

the grade of Rs. 125-165 plus an all owance of Rs. 75"

The Court also brought out the distinction between the
scope of Art. 309 and Art. 162 of the Constitution. It
obser ved:
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"There were 1957 rul es which spoke of appoi ntnent
by conpetitive examination or by selection or by
promotion. Even if specific rules of recruitnent for
such services were not nade the rule as to appointnent
by conpetitive exam nation or Selection or by pronotion
was ‘there.” Article 162 does not confer power of
regularisation. Article 162 does not confer’ power on
the ‘Government to make rules for the recruitment or
condi-tions of service: Rules are not for the purpose of
validating an i I'1'egal ~ appoi nt nent or for making
appoi ntnents or ~pronotions or transfer. Rules under

Article 309 are for the purpose of laying down the

conditions of service and recruitnment. Therefore,

regul ari sati on by the way of rules under Article 309 in
the present case by stating  that -notw thstanding
anything in the rules the appointnent of the respondent
was being regularised was initself violation of the
rules as to appointnent and as to cadre and also as to
the proper selection".
In view of this clear authority, it cannot be argued for the
appel l ants that they could be appointed with retrospective
effect so as to affect the seniority of the respondents. The
orders dated 18th August and 26th Septenber, 1964 which
purported to appoint the sub-overseers naned therein as
temporary overseers fromthe date of Publication of their
result of diploma exam nation are clearly violative of Arts.
14 and 16 of the Constitution inasmuch as the petitioners
had al ready been appointed as overseers by selection
conmittee constituted wunder the rules contained in P.WD.
Code. The order of tenporary appointnent by the inmpugned
orders dated 18th August and 26th Septenber, 1964 conferred
nati onal seniority on the contesting respondents for the
period while they were actually working as sub-overseers in
the lower scale outside the cadre of overseers. ~The High
Court in our opinion was fully justified in allowng the
wit petitions in part.

For the reasons given above the appeals nust fail. They
are accordingly dismssed. In the circunstances of the case,
however, we allow the parties to bear their own costs.
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