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S.B. SINHA, J :

Leave granted.

Whet her interest is payable by an insurer while indemifying the
i nsured the amount of conpensation awarded agai nst hi munder the
Wor kmen’ s Conpensation Act, 1923 (for short "the Act") is the question
i nvolved in this appeal whicharises out of a judgnent and order dated
10. 05. 2005 passed by the Hi gh Court of Judicature of Qujarat, Ahnedabad
in First Appeal No. 1061 of 2005.

Before adverting to the contentions raised by the parties herein, we
may notice the contract of insurance. By reason of the said contract, the
insurer has made itself liable to reinburse the insured if during the period of
i nsurance any enployee in his inmredi ate service sustai ned personal injury
by acci dent or disease arising out of and in the course of enployment by the
i nsured in the business wherefor he would be liable to pay conmpensation
ei t her under:

(1) the law set out in the Schedul e or
(ii) at common | aw

However, therein a proviso has been added which reads as under

"Provided that the insurance granted hereunder is
not extended to include:

(i) any interest and/ or penalty inposed on
the insured on account of his/ her failure

of conply with the requirenents laid

down under the WC. Act, 1923 and

(ii) any conpensati on payabl e on account of
occupational diseases listed in part 'C of
schedule Il of the WC. Act, 1923."

Sanj ay Anrut bhai Mdhi ya was a sal es man enpl oyed by the insured

\ 026 Respondent No. 1. He met with an accident on 24.8.1996. His heirs and

| egal representatives filed an application for grant of compensation before
the Worknen’s Conpensation Court, Godhra claimng a sumof Rs.

2,25,220/-. The Appellant herein raised a contention as regards its limted
liability in terns of the contract of insurance. By an order dated 1.6.2004,
the Conmi ssioner of Wrknen's Conpensation awarded a sum of Rs.

2,25,220/- with 9% interest thereon fromthe date of filing of application til
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realization in favour of the claimants. A direction was also issued to the
Appel lant to pay the said anount. The appeal thereagai nst was preferred by
the Appellant in terns of Section 30 of the Act which by reason of the

i mpugned judgnent has been di smissed relying on or on the basis of the
decisions of this Court in Ved Prakash Garg v. Prem Devi and Qthers
[(1997) 8 SCC1] and L.R Ferro Alloys Ltd. v. Mhavir Mahto and Anot her

[ (2002) 9 SCC 450].

The insurer is in appeal before us.

The | earned counsel appearing on behal f of the Appellant would
submit that having regard to the contract of insurance, the insurer was not
liable to pay any interest on the awarded sum

M. Shridhar Y. Chitale, |earned counsel appearing on behalf of the
Respondent, besides disputing this position, would submt that even if the
insurer is not liable, the First Respondent would be liable therefor.

Section 3 of the Act provides for the enployer’s liability to pay
conpensation in the event a workman suffers personal injury by an acci dent
arising out ofand in the course of his enploynent. The anmount of
conpensation is required to be calculated in accordance with the provisions
cont ai ned therein.

Section 4 of the Act provides for the node and manner in which the
amount of conpensation is to be cal culated. « Wiile so cal culating, the
Wor kmen’ s Conpensation Court is required to take into consideration the
factors enunerated therein

Section 5 provides for the method of cal cul ati ng wages.

Section 8 stipulates the nmanner in which the anpbunt of conpensation
woul d be distributed. Sub-section (4) of Section 8 reads as under

"4) On the deposit of any money under sub-

section (1), as conpensation in respect of a
deceased wor kman the Conm ssioner (shall, if he

t hi nks necessary, cause notice to be published or
to be served on each dependant in such nmanner

as he thinks fit, calling upon the dependants to
appear before himon such date as he may fix for
determ ning the distribution of the conpensation
If the Commissioner is satisfied after any inquiry
whi ch he may deem necessary, that no dependant

exi sts, he shall repay the balance of the noney to
the enpl oyer by whomit was paid. The

Conmi ssi oner shall, on application by the

enpl oyer, furnish a statenent show ng in detai

all disbursenments nade."

Section 12 of the Act provides for the nbde and manner of paynent
of conpensation by a principal enployer and/ or his contractor. Section 17
of the Act nullifies contracting out in the follow ng termns:

"Contracting out.\027Any contract or agreenent

whet her made before or after the conmmrencenent

of this Act, whereby a worknman relinquishes any

ri ght of compensation fromthe enpl oyer for

personal injury arising out of or in the course of
the enpl oynment, shall be null and void in so far as
it purports to renmove or reduce the liability of any
person to pay conpensation under this Act."

By reason of the provisions of the Act, an enployer is not statutorily
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liable to enter into a contract of insurance. Were, however, a contract of

i nsurance is entered into by and between the enployer and the insurer, the

i nsurer shall be liable to indemify the enployer. The insurer, however,

unl i ke under the provisions of the Mdtor Vehicles Act does not have a

statutory liability. Section 17 of the Act does not provide for any restriction
in the matter of contracting out by the enployer vis-‘-vis the insurer

The ternms of a contract of insurance woul d depend upon the volition
of the parties. A contract of insurance is governed by the provisions of the
I nsurance Act. In ternms of the provisions of the Insurance Act, an insured is
bound to pay prem umwhich is to be calculated in the nmanner provided for
therein. Wth a viewto mnimze his liability, an enployer can contract out
so as to nake the insurer not liable as regards indemifying himin relation
to certain natters which do not strictly arise out of the nandatory provisions
of any statute. Contracting out, as regards paynment of interest by an
enpl oyer, therefore, is not prohibited in |aw

I'n Ved Prakash Garg (supra), this Court undoubtedly held that in
terns of the contract of insurance entered into by and between the enpl oyer
and the i'nsurer under the provisions of the Mdtor Vehicles Act, 1988, which
woul d al so apply in a given case to the clai munder the provisions of the
Wor kmen’ s Conpensation Act, the insurer would also be liable for paynent
of interest stating:

"\ 005A conjoint reading of these provisions in the
i nsurance policy shows that the insurance conpany
i nsured the enpl oyer-owners of the insured notor
vehicl es against all liabilities arising under the
Wor kmen’ s Conpensation Act for which statutory
coverage was required under Section 95 of the
Mot or Vehicles Act, 1939 which is anal ogous to
Section 147 of the present Mtor Vehicles Act
noted earlier. Section 149 deals with "Duty of
insurers to satisfy judgnments and awards agai nst
persons insured in respect of third-party risks".
The noot question is whether the insurance
coverage as available to the insured enpl oyer-
owners of the notor vehicles in relation to their
liabilities under the Wrknen's Conpensati on Act
on account of notor accident injuries caused to
their workmen woul d i nclude additional statutory
liability foisted on the insured enpl oyers under
Section 4-A(3) of the Conpensation Act.

The question posed for our consideration is
required to be resolved in the |ight of the aforesaid
statutory schenes of the two interacting Acts. It is
not in dispute and cannot be disputed that the
respondent -i nsurance conpani es concerned will be
statutorily as well as contractually liable to make
good the clains for conpensation arising out of
the enployers’ liability computed as per the
provi si ons of the Conpensation Act. The short
guestion is whether the phrase "liability arising
under the Conpensation Act" as enpl oyed by the
provi so to sub-section (1) of Section 147 of the
Mot or Vehicles Act and as found in proviso to
clause (i) of sub-section (1) of Section Il of the
i nsurance policy, would cover only the principa
amount of conpensation as conputed by the

Wor kmen’ s Commi ssi oner under the

Conpensati on Act and nade payabl e by the

i nsured enpl oyer or whether it could al so include
i nterest and penalty as inposed on the insured
enpl oyer under contingenci es contenpl ated by
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Section 4-A(3)(a) and (b) of the Compensation
Act . "

Yet again in L.R Ferro Alloys Ltd. (supra), this Court opined that if
an anount of conpensation is not deposited within a period of one nonth,
the i nsurance conpany shall be liable to reinburse the owner only the
amount of conpensation with interest therefrombut not the penalty inposed
on insurer \026 enpl oyer for default of paynment of anpunt stating:

"The only contention put forth before us is that
the entire liability including penalty and interest
will have to be reinbursed by the insurance
conpany and this aspect has not been exam ned by
the |l earned Single Judge in the H gh Court and
needs exam nation at our hands. In Ved Prakash
Garg v. Prem Devi this Court after exam ning the
entire schene of 'the Act held that paynent of
interest and penalty are two distinct liabilities
arising under the Act, while liability to pay interest
is part and parcel of legal liability to pay
conpensati on upon default of payment of that

amount wi thin one nmonth. Therefore, claimfor
conpensation along with interest will have to be
made good jointly by the insurance conpany wth
the insured enployer. But, so far as the penalty

i nposed on the insured enployer is on account of
his personal fault the insurance conmpany cannot be
made |iable to rei nburse penalty inposed on the
enpl oyer. Hence the conpensationwith interest is
payabl e by the insurance conpany but not penalty.
Fol | owi ng the said decision and for the reasons
stated therein, we nodify the order made by the

Hi gh Court to that extent. The appeal is allowed in
part accordingly."

We are, in this case, not concerned with a’'case where an accident has
occurred by use of a notor vehicle in respect whereof 'the contract of
i nsurance woul d be governed by the provisions of the Mdtor Vehicle Act,
1988.

As indicated hereinbefore, a contract of insurance is governed by the
provi sions of the Insurance Act. Unless the said contract is governed by the
provisions of a statute, the parties are free toenterinto a contract as for their
own volition. The Act does not contain a provisionlike Section 147 of the
Mot or Vehicles Act. Were a statute does not provide for a compul sory
i nsurance or the extent thereof, it will bear repetition to state, the parties are
free to choose their own terms of contract. In that view of the matter,
contracting out, so far as rei nbursenent of amount of interest is concerned,
in our opinion, is not prohibited by a statute.

The views taken by us find support froma recent judgnent of this
Court in P.J. Narayan v. Union of India and Os. [2004 ACJ 452] wherein it
was hel d:

"1. This wit petition is for the purpose of directing
I nsurance Conpany to delete the clause in the

I nsurance Policy which provides that in case of
conpensati on under the Wbrkmen' s Conpensati on

Act, 1923, the Insurance Conpany will not be

liable to pay interest. W see no substance in the
wit petition. There is no statutory liability on the
I nsurance Conpany. The statutory liability under

the Worknen’s Conpensation Act is on the
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enpl oyer. An insurance is a matter of contract

bet ween t he | nsurance Conpany and the insured. It

is always open to the Insurance Conpany to refuse
toinsure. Simlarly they are entitled to provide by
contract that they will not take on liability for inter
est. In the absence of any statute to that effect,

i nsurance Conpany cannot be forced by Courts to

take on liabilities which they do not want to take

on. The Wit Petition is dismssed. No order as to
costs."

For the reasons aforenentioned, the inpugned judgnent cannot be
sustained. It is set aside accordingly. The appeal is allowed. The Appellant
is not liable for the interest. However, we nmake it clear that the enpl oyer
shall be liable to pay theamount of interest to the claimant. In the facts and
ci rcunst ances of the case, there shall be no order as to costs.




