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In this appeal, the order dated 21.10.1998 nade by

the Division Bench of the High Court in Wit Appeal No. 429
of 1998 is under challenge. Parties are before this Court for
the third tinme in relation to the same subject nmatter.

One Fauzdar Khan donated 5 bighas of land situated

at Hyderabad to one Gunnaji, the ancestor of the

respondent no. 1 for the purpose of construction of a
tenmpl e, now known as Sri._Jangli Vittobha Tenple. Gunnaji
died and after his death, his sister Suguna Bai conpl et ed
the construction of the tenple. |In 1939, one ol aki shan

Gr claimng hinself to be the Mutawalli of the tenple,

m smanaged its affairs. The Government having conme to

know about the same, constituted a comrmittee under Rule

156 of Andhra Pradesh (Tel angana Areas) Wakf Rul es.

Mani k Rao, father of the respondent no. 1, applied to the
Regi stration Oficer in 1962 for transfer of Tow i atship of
temple in his nane. The Registration Oficer (the Assistant
Secretary of Board of Revenue) after holding inquiry by the
order dated 15.1.1964 held that said Mani k Rao was the
rightful claimnt to the Tow i atship and consequently
ordered for amendnment of Columm No. 11 of Munt hakab

under Section 36(c) of Hyderabad Endowrent Rul es.

Aggrieved by this order, the tenple committee filed an
appeal to the Director of Endowrents, who, by his order

dat ed 29.10. 1966, confirmed the aforenmenti oned order

dated 15.1.1964. The tenple conm ttee pursued the

matter further by filing a revision petition before the
CGovernment assailing the order dated 29.10.1966 nmade by

the Director of Endownents. The revision petition was

all owed and the order of the Director of Endowrents
affirmng the order of the Registration Oficer was set aside
as is evident by GO Rt. No. 680 dated 17.06.1971. It is
against this GO that Manik Rao filed a suit O S. No.
509/1971 in the Cty Cvil Court, Hyderabad, for declaration
that he was the hereditary Mutawalli of the tenple; for
perpetual injunction against the authorities and individuals,
restraining themfrominterfering with his Tow i atship and
fromconstituting or reconstituting any conmttee for the
tenmple and for setting aside the said GO dated 17.6.1971
The trial court dismssed the suit. The appeal No. A S. No.
199/ 77 filed agai nst the judgnment and decree of the tria
court was allowed by the first appellate court by its

j udgrment and decree dated 22.12.1978, which decreed the
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suit of Manik Rao granting the relief as sought for in the
said suit. The tenple conmmittee preferred second appea
being S. A No. 122/79 in the High Court against the

j udgrment dated 22.12.1978 aforenenti oned nade by the

first appellate court. It may be stated here itself that
neither the Governnent nor the Conmm ssioner of

Endownents (defendants 1 and 2 respectively) filed second
appeal challenging the judgnment and decree passed by the
first appellate court in favour of Manik Rao. Although they
were respondents 2 and 3 in the second appeal No. 122/79
filed by the tenple committee, they did not participate. 1In
ot her words, they did not put forth any plea before the Hi gh
Court. The Hi gh Court dism ssed the said second appeal on
2.7.1979 concurring with the findings recorded by the first
appel | ate court and affirm ng the decree passed by it. The
Hi gh Court held that the land in question was gifted
absolutely to Gunnaji and that the Governnent could not
claimany interest init. The State of Andhra Pradesh and
the Tenple Conmmittee acting through its Chairnan

approached this Court by filing SLPs questioning the validity
and correctness of judgnent and decree passed by the High
Court in the second appeal. This Court dism ssed C. A Nos.
702/ 80 & 703/80 on 12.8.1987 after granting | eave in the
SLPs. Thus, the judgment and decree passed in favour of
Mani k Rao by the first appellate court in A S. No. 199/77
attained finality.

About two years |ater, the Conmi ssioner of

Endowrent s, Govt. of Andhra Pradesh (appellant No. 1), by
his letter dated 14.6.89 addressed to the Principa
Secretary, Deptt. O Revenue, Andhra Pradesh gave a
detail ed report seeking perm ssion to conpronise the
dispute in the best interest of the tenple.” In response to
the said letter, Joint Secretary to the Government by

Menor andum dat ed 27.10. 89 stated that a conpromni se

m ght be nmade on certain termns.

The Assistant conmi ssioner of Endowrents issued
instructions dated 16.1.1990 to the tenants of the 'tenple
property to pay the rents due, to Vittal Rao, the respondent
no. 1 herein as the entire property had been declared as his
private property by virtue of the decree passed by the civi
court in A'S. No. 199/77 but the Deputy Comm ssioner of
Endownents by his order dated 15.6.1990 set aside the

i nstructions dated 16.1.1990 given by the Assistant
Comm ssi oner of Endowrents inter alia stating that the
terns of conprom se nmentioned in the Governnent

Menor andum dat ed 27.10. 1989 i ssued by the Joint

Secretary had not been reduced into a deed of conprom se.
Consequently, the Assistant Conm ssioner wthdrew his
instructions dated 16.1.1990 and directed the tenants to
conply with the order of the Deputy Conmi ssioner dated
15.6.1990. Thereafter on 25.6.1990, the Conm ssioner of
Endownent s appoi nted an Executive O ficer for the
management of the tenple. The respondent no. 1 Vitta

Rao filed wit petition No. 8970/90 in the Hi gh Court to
qgquash the order of the Deputy Comm ssioner dated

15.6.1990 and that of the Conmi ssioner dated 25.6.1990

af orementi oned. The respondents 2 to 5 got inpl eaded as
party-respondents in the above wit petition claimng to be
interested persons. 1In the said wit petition, the
respondents 1-3, (O ficers of the Endownent Departnent)
filed WP.MP. No. 15438/ 95 seeking direction to appoint an
Executive O ficer to manage the affairs of the tenple and
permit the officer to conduct the yearly festivals pending
di sposal of the wit petition. The wit petitioner
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(respondent no. 1 herein) filed a counter affidavit stating
that he was ready to accept the terns of conprom se
suggested in the Govt. Menp dated 27.10.1989. Learned
Singl e Judge by his order dated 17.10.1995 di sposed of the
wit petition on the subnission of the | earned counsel for
both parties that the wit petition may be di sposed of by
recording the said terns of the conprom se contained in
Gover nment Menorandum dated 27.10.1989 and the

| earned Judge further directed to inplenent the terns of

the conpromise within four weeks fromthe date of the

order. The respondent Nos. 1 to 3 of the Endowrents
Department (appellants Nos. 1 to 3 herein) in the wit
petition did not file any appeal against the aforenentioned
order of the |l earned Single Judge nade in the wit petition
but the private respondents 5-8, who were inpl eaded
subsequently in the wit petition, contending to be the
purchasers of the land, filed wit appeal No. 1536/95. The
Di vi sion Bench of the Hi gh Court by the order dated
13. 1. 1997 held that the appellants in the wit appeal having
not represented thenselves in the earlier proceedi ngs when
the matter cane up to the Suprene Court, the decision of

the Suprene Court had become final in the matter and that

in case they have any other right over the property, they
have to approach the civil court. Thus, the order passed by
the | earned Single 'Judge on 17.10.1995 passed in the wit
petition was confirnmed by the High Court in the wit appeal.

When the aforementioned wit appeal was pendi ng,

some individuals claimng to be devotees of the tenple,
filed WP. No. 2830/96 claimng to espouse public.interest
inter alia to declare the Menp of the Governnent dated
27.10. 1989 (suggesting conprom se) as illegal and
arbitrary and to direct the Endownents Departnent to
renove the respondent no. 1 fromthe post of hereditary
trusteeship of the tenple. The Division Bench of the High
Court dism ssed the said wit petition on 21.2.1997.

It is thereafter that the Govt. of Andhra Pradesh,

which was not a party to the wit appeal No. 1536/ 95,
sought review of the order made in Wit Appeal No. 1536 of
1995 in RWAMP No. 2435/97 contendi ng that despite

perm ssion granted to the Conm ssioner to enter into
conprom se by virtue of the Governnment Menorandum

dated 27.10.1989, no conpromise was in fact entered into
and therefore, it was unenforceabl e and that the proposa
for conpromse was wwongly interpreted in earlier
judgrments and that too on a wong translation of the gift
deed. The Division Bench of the H gh Court, by its order
dated 12.11.1997 dism ssed the review petition taking a
view that the earlier Supreme Court judgnment in C. A Nos.
702/ 80 and 703/80 attained finality so far as the
construction of gift deed made in favour of Manik Rao is
concerned and that issue could not be re-opened. On the
same day, the Hi gh Court rendered a judgnent in the
contenpt case filed by Vittal Rao agai nst the governnment
and i npl eaded parties alleging that they had violated the
earlier judgment of the Court in Wit Appeal No.

1536/ 1995. The Court did not proceed with the contenpt
petition stating that the Govt. had stated that they would
abi de by the orders of the Court in the review petition and
in the contenpt case. A further direction was given that
the order made in Wit Appeal No. 1536/95 be i nmpl enented
within two nonths by taking into consideration the
observations nmade by the Court in review petition. As
agai nst the judgnment in the review petition, the
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Conmi ssi oner of Endownents and others filed special |eave
petition No. 22746/97. The said SLP was di sposed of by
this Court in the followi ng terms:-

"The | earned Seni or Counsel for the petitioner
after some argunents seeks |eave to wthdraw
this Special Leave Petition with a viewto filing
appropriate proceedi ngs for challenging the
consent order in a wit petition which according
to himwas a nullity as being fraudul ent and
contrary to law. The SLP stands di sm ssed as

wi t hdr awn. "

It is thereafter the present appellants filed Wit Appea
No. 429/98. There was delay of 739 days in filing the wit
appeal which was condoned. — The Divi si on Bench of the
H gh Court, by the- i mpugned judgment, dism ssed the wit
appeal on considerations of the material on record and
accepting the prelimnary objections raised by the
respondent no. 1.~ The Division Bench also held that the
Gover nment-_coul'd not go back on its assurance given in the
contenpt case. Hence, this appeal

Shri P.P. Rao, |earned senior counsel for the
appel l ants in support of the appeal, urged the follow ng
contentions: -
1. The Division Bench of the H gh Court having condoned
the delay in filing the wit appeal ought to - have set aside
the comproni se said to have been arrived at between the
parties. There was no concluded conpronmise in witing
signed by the parties or their authorized representatives,
but there was only proposal for conprom se yet to be acted
upon by the Conm ssioner in the manner suggested by the
Government in its Menmorandum dated 27.10.1989; the
proposed terms of conpromni se havi ng beenrejected by
respondent No. 1, they ceased to exist in the eye of |aw,
after filing of wit petition 8970 of 1990 containing serious
m srepresentations of facts and before the same could be
adj udi cated and their falsity exposed of by the appellants
the respondent No. 1 approached the High Court with a
request that the wit petition nay be disposed of recording
the said conprom se as per the Governnent Menorandum
dated 27.10.1989 and got the order in the wit petition
taki ng the advantage of the absence of the Advocate
CGeneral at the hearing.
2. The Division Bench of the High Court committed an
error in not considering the effect of Sections 14, 16, 42,
80(1) (a) and (b) and Section 87 of the Andhra Pradesh
Charitable and H ndu Religious Institutions and
Endownents Act, 1987 (for short 'the Act’); the D vision
Bench ought to have exam ned the legality of the alleged

conpromise in the light of these provisions as the'illegality
was wit large in the proposed terns of conprom se.
3. Not only the Government required the Conm ssioner

of Endowrent to see that the above nentioned terns were
reduced into a deed of conprom se by the parties but O der
XXI'l'l Rule 3 CPC also required the conpronmise to be in
witing and signed by the parties; no court could accept the
conprom se, which was not in witing and not signed by the
parties; therefore, the order of the |earned single Judge
accepting the conprom se not signed by the parties was in
violation of Order XXIlIl Rule 3 CPC and consequently it was
void. Rule 24 of the AP. Wit Proceedi ngs Rules, 1977
makes the provisions of Oder XXIII Rule 3 CPC applicable
to the proceedi ngs under Article 226 of the Constitution of
I ndi a.
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4, Havi ng noted t he subm ssion of the Advocate Genera
that he did not appear before the | earned single Judge, who
di sposed of the wit petition in terns of the all eged
conprom se, the Division Bench out to have ascertai ned the
facts as to who appeared for the official respondent Nos. 1
to 4 when the wit petition was di sposed of; a concession
nmade by the counsel on the question of law is not binding
on the parties; Section 96(3) of CPCis no bar for

chal | engi ng the consent order on the ground of illegality
and/ or fraud.
5. The | earned single Judge, who di sposed of the second

appeal No. 122/1979 on 2.7.1979, nade the foll ow ng
observations: -

"As pointed out by the | ower appellate
Court, Ex. A-l shows that the |and was
gifted absolutely to Gunnaji. . The
Covernment cannot cl aimany interest in

the land.  The fact that Gunnaji’s sister
constructed a private tenple subsequently
on a portion of the |and, does not nake the
gift of the land an endowrent in favour of
God. "

There bei ng no pl eadi ngs, no prayer and no arguments
before the | earned /' Judge on the above aspects, it was a
nm stake on his part to have nade such observations; it is
settled law that such a m stake on the part of the court
shal | not prejudice anyone. Further, the observations
guot ed above were not ’findings' as there was no issue at
all warranting the same; the above extracted observations
in any event were outside the scope of a second appeal
consequently, they were without jurisdiction; a decree by a
court without jurisdictionis anullity and its validity could be
set up whenever and wherever it is - sought to be enforced
or relied upon, even at the stage of execution and even in
the coll ateral proceedings.
6. The observations nmade by the | earned single Judge
whil e di sm ssing the second appeal confirmng the decree of
the court bel ow decl aring respondent No. one's father as a
hereditary trustee of the tenple, did not create any
additional right; the decree al one concl usively determ nes
the rights of the parties.
7. It was not necessary for the appellants to chall enge
the orders of the High Court nade in PIL and in the
contenpt petition as they were based on order of the
| earned single Judge dated 17.10.1995; the principle of
consequential orders applies.

The | earned counsel for respondent No. 1 on the other
hand nade foll owi ng subm ssions fully supporting the
i mpugned judgnent: -
1. The High Court rightly dismssed the appeal by the
i mpugned order on the three grounds \026 (a) in view of
Section 96(3) of CPC an appeal against a consent decree
was not maintainable, (b) the allegations of fraud and
m srepresentation were without any basis and (c) the
finding recorded in the first round of litigation operated as
resj udi cata agai nst the appell ants.
2. Neither in the review petition nor in the wit appea
nor in the special |eave petition filed in this Court in the
year 1998 nor in the present civil appeal it was stated that
the Advocate General was not present or that he did not
consent to the decree being passed as recorded by the
| earned single Judge in the High Court in the wit petition; it
was for the first time before the Division Bench of the High
Court it was orally contended that the Advocate Cenera
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was not present and his junior had appeared; at no point of
time it was averred that the Advocate General or his junior
were not authorized to appear or to conprom se the matter
or that they had acted contrary to express instructions.

3. Fol | owi ng were the circunstances in which the
Menor andum dat ed 27.10. 1989 was issued: -
a) The said Menorandum was the cul m nation of a

proposal nooted by the Comm ssioner, Endownents

on 14.6.1989 and accepted by the Governnment of

Andhra Pradesh on 27.10.1989.

b) In the proposal dated 14.6.1989, the Commi ssioner of
Endownent traced the entire history of litigation and
stated that the land in question was gifted to GQunnaji

and the grant covered by the gift deed was absolute in

vi ew of the findings recorded by the H gh Court and

this Hon' ble Court which were binding on the Deputy
Conmi ssi oner, who had to decide whether or not the

grant in question was an endownent.

c) It isin this view of the matter that the Comm ssioner
Endownent' (and not the Assistant Conm ssioner as

contended by the other side) nooted the proposal for
conprom se, which was accepted by the Governnent

of Andhra Pradesh.

d) The wit petition having been disposed on the basis of
the said proposal nooted by the Comm ssioner

Endownent (the appellant No. 1 herein) and accepted

by the Government and that too on the specific
representation by the | earned counsel for the

appel lants that the wit petition may be di sposed of on

the said terms, it cannot be contended that the High

Court committed any error _in disposing of the wit

petition accordingly.

4, The consent order passed in the wit petition is not
contrary to the provisions of the “Act \026

a) In the first round of litigation findings were recorded
that there was no endowrent at all; the gift in

guestion was not a gift to God; it was an absolute gift

to Gunnaji and that the tenple in question was a

private tenple. This being the position, the provisions

of the Act are not attracted to the land in question in

any manner what soever.

b) The Conm ssi oner, Endowrents having accepted in

his proposal dated 14.6.1989 that the said findings

were binding on the Deputy Conmi ssioner

Endownents for the purpose of exercise of jurisdiction

under Section 87 of the Act, it cannot be said that the
conprom se was in violation of the provisions of the

Act .

5. In the earlier round of litigation a clear finding is
recorded that the tenple in question was a private tenple
and the said finding has attained finality. Merely because
there is reference to a Dharanshala in the gift deed it did
not inply that there was an endownent of a public

character.

6. Order XXIl'l Rule 3 CPC cannot be strictly applied to
the proceedi ngs under Article 226 of the Constitution of

I ndia \ 026

a) The expl anation to Section 141 of CPC states that the
expression ’'proceedi ngs’ does not include any

proceedi ngs under Article 226 of the Constitution of

India. Therefore, it cannot be said that the provisions

of Order XXIIl Rule 3 CPC should be mandatorily

followed in the wit proceedings.

b) The High Court while exercising jurisdiction under
Article 226 of the Constitution of India possesses
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i nherent powers to do justice between the parties; the
power of the High Court to dispose of the matter by
recordi ng consent of the parties flows fromArticle 226

of the Constitution of India and not from Order XXI|I

Rule 3 CPC. Further, the manner in which such power

is to be exercised is not controlled by Order XXIIl Rule

3 CPC.

c) The contention that Order XXII1 Rule 3 CPC was
applicable in view of the rules franed by the Andhra
Pradesh H gh Court is not correct. The provisions of

CPC are applicable to the extent possible and havi ng

regard to the context. |f the provisions of CPC are

held to be applicable to proceedings under Article 226

of the Constitution, absurd consequences will follow

Then it can be urged that before deciding a wit

petition issues should be framed under Order XV,

evi dence shoul d belead, etc.

d) I'n the present case admttedly the conprom se terns
were available in witing in the formof menorandum

dated 27.10.1989 and the same were accepted. Thus

provi sions of Oder XXIIl Rule 3 CPC stood

substantially conplied wth.

7. The deci si onsand findings recorded in the first round
of litigation do operate as resjudi cata agai nst the
appel | ants.

8. In view of the dismssal of Cvil Appeal Nos. 702 and
703 of 1980 by this Court it is not open to the appellants to
guestion the validity of the decisions and the findings,

whi ch stood concluded in the earlier round of litigation.
We have carefully exam ned the rival contentions

urged on behalf of the parties in the light of the materia
pl aced on record.

Late Mani k Rao, father of respondent No. 1, filed suit

No. OS No. 509 of 1971 in the City Cvil Court at Hyderabad
for declaration that the plaintiff was hereditary nutawall
(trustee) of Pandarinath Tenple, generally known as Jangl

Vi t hoba Tenple at Osman Shahi, Hyderabad Cty, entitled

to get his nane entered in colum No. 11 of the

Endownent Regi ster, for perpetual injunction restraining
the defendants from constituting or reconstituting any
commttee for the temple and to set aside the order of the
CGovernment dated 17.6.1971 covered by G O Rt No. 680.

The CGovernnent of Andhra Pradesh was defendant No. 1

and the Comm ssioner, Endowrents (appellant No. 1

herein) was the defendant No. 2 in the suit. One Vasedeve
Nai k, a person appoi nted as Chai rman of the Managi ng
Conmittee constituted for the tenple by the Governnent,

was defendant No. 3 in the said suit. The trial court

di sm ssed the suit on 23.3.1977.

The First Appeal A S. No. 199 of 1977, filed by the
plaintiff Mani k Rao, was allowed on 22.12.1978 granting
decree as sought for by the plaintiff in the suit. Tenple
Conmittee, the third defendant in the suit, filed Second
Appeal S.A. No. 122 of 1979 in the H gh Court. The
Government and t he Endowrent Commi ssi oner (defendant
Nos. 1 and 2) did not file any appeal challenging the decree
passed by the first appellate court in favour of Mnik Rao,
father of respondent No. 1. In other words, they accepted
the decree. Even otherw se the said second appeal was
al so dism ssed by the High Court on 2.7.1979 affirmng the
decree passed by the first appellate court. The H gh Court
in the said judgnment nmade in the second appeal has
noti ced, thus: -

"The case of the plaintiff is that as early as
the year 1809, one Khan gifted five bigas
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of land in favour of his ancestor, Qunnaji,
and that subsequent to the death of

@Qunnaji, the heirs of Gunnaji were enjoying
the property in succession until his father’s
time and that, when his father Jagannath
Rao was afflicted with a nmental disease, he
applied to the Governnment for the
appoi nt nent of a Managing Conmittee as

his son (plaintiff) was then a minor unable
to manage the land and the tenple and

that, after he attained mpjority, the
plaintiff is seeking the instant declaration
The case of the 3rd defendant, who is the
appel l ant herein, is that the land was gifted
in favour of a tenple that the sane is thus
an endowrent in favour of the tenple;

that the docunent created a trust in favour
of Gunnaji; that the endower did not make
any provisionin the docunent in regard to
the managenment of the tenple or the |and
subsequent to the death of “Gunnaji .
According to the 3rd defendant, the heirs of
Gunnaj i managed the properties for

sometine not by virtue of any legal right
but for want of persons who agreed to
nmanage and that, when the persons who

were managi ng the property were foundto

be adopting mal practices, the Governnent
took over the managenent in the year

1929 and was ever since appointing
commttees with chairman for such

comm ttees. The 3rd defendant is one such
Chai rman appoi nted by the Governnent

and the plaintiff cannot therefore seek the
decl arati on prayer for."

The High Court al so has recorded that although the State
and the Conmi ssioner, Endowrents were nade parties 'to

the second appeal, they did not participate in the appeal
In other words, they neither filed the second appeal, as
al ready stated nor contested it. After hearing and

consi dering the evidence in view of the rival contentions,
the H gh Court has categorically recorded the findings,
thus: -

"As pointed out by the | ower appellate

court, Ex. A-1 shows that the |and was

gifted absolutely to Gunnaji. The

CGovernment cannot claimany interest in

the land. The fact that Gunnaji’s sister

constructed a private tenpl e subsequently

on a portion of the |and, does not nake the

gift of the Iand an endowrent in favour of

God. The land evol ves according to | aw on

the successors of the donees and the

plaintiff is admttedly a successor. The fact

that, due to nal-administration or the

i ncapacity of a successor, the Governnent

took over the managenment and appoi nt ed

a conmttee is no ground to deny the

rights of the subsequent successor, which

fl ow by ordinary operation of |aw "

The original defendant Nos. 1 and 2 in the suit, i.e.,
Gover nment of Andhra Pradesh and the Conmi ssi oner
endowrent s al though did not file second appeal against the
decree passed by the first appellant court in favour of the
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father of respondent No. 1, they filed special |eave petition
No. 3427 of 1980 in this Court aggrieved by the judgnent

and decree passed by the H gh Court in the aforenmentioned
second appeal. Subsequently after granting |leave it was
nunbered as Civil Appeal No. 702 of 1980. The third
defendant in the suit also filed Civil Appeal No. 703 of 1980
inthis Court. Both the civil appeals were disnm ssed by this
Court by the follow ng commpn order onl2.8.1987: -

"The Hi gh Court concurred with the findings

of the Lower Appellate Court on a

construction of the Deed Ex. A-1. It is now

contended before us that the translation of

Ex.A-1 is not correct. W find fromthe

j udgrments of the Lower Appellate Court

and the H gh Court and the menorandum

of grounds of appeal before the Hi gh Court

that it was not suggested anywhere that

the translation is not correct. 'If the

transl ation as set out in the judgnent of

the Lower Appellate Court is correct, the

findi ngs of the Lower Appellate Court and

the H gh Court must be sustained. The

appeal s are therefore dismssed. No

costs."

It is clear fromthe order of this Court, extracted above,
that this Court specifically recordedthat the findings of the
| ower appellate court and the Hi gh Court nust be
sustained. There is also reference to Ex. A-1, the gift deed,
whi ch deed was interpreted by the first appellate court and
the sane interpretati on was accepted by the Hi gh Court
hol ding that it conveyed absolute gift of land in favour of
the ancestors of the respondent No. 1, the tenple was a
private property and that the |and was not an endowed
property. Thus, in the first round of litigation the findings,
referring to Exh-A-1, gift deed, recorded by the first
appel | ate court as affirmed by the H gh Court in the second
appeal that under Exh A-1, gift deed, the | and was gifted
absolutely to Qunnaji; the Governnent cannot clai'm any
interest in the land and the construction of a private tenple
on a portion of the land did not nake gift of the land an
endowrent in favour of the God, had attained finality.

On 14.6.1989, alnost after a period of one year and
ten nonths after the judgnent was delivered by this Court
in aforenentioned Cvil Appeal Nos. 702 and 703 of 1980,
the Conmi ssioner, Endowrents sent a detailed report to
the Secretary of Revenue Departnent suggesting a
conprom se by indicating the circunstances and the
reasons. In the said report, detailed history of the litigation
and also as to the findings recorded by the first appellate
court, High Court and Suprene Court in relation to'the |and
in question in the first round of litigation, as already stated
above in detail, were stated. This report shows that there
has been proper consideration and application of mnd as to
how and why it was in the interest of the tenple that a
conprom se was needed. |In response to the said
report/letter Joint Secretary to the Government of Andhra
Pradesh by Menorandum No. 1295/ Endts-11-1/84-21, Rev.
dated 27.10.1989 pernitted the conprom se on certain
terns stated therein. On the representati on nade by
respondent No. 1 to the Assistant Conm ssioner to issue
necessary instructions, the Assistant Conm ssi oner of
Endowrent issued instructions dated 16.1.1990 to the
tenants of the tenple property to pay the rents to
respondent No. 1 as the properties had been decl ared as
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his private property. However, the Deputy Conmi ssioner
Endownent s set aside those instructions on the ground that
the termof conprom se nentioned in the Menorandum

dated 27.10.1989 had not been reduced into a deed of
conprom se. Thereafter, the Assistant Conmi ssioner
Endownents, withdrew his earlier instructions. Wen the
things stood thus, the Conm ssi oner of Endownents

appoi nted an Executive Oficer by the order dated
25.6.1990 for the managenent of the tenple. Under these
ci rcunst ances the respondent no. 1 filed Wit Petition No.
8970 of 1990 for setting aside the aforenmentioned orders of
the Deputy Conmi ssioner, Endowrents dated 15.6.1990

and of the Conmmi ssioner, Endownents dated 25.6.1990
respectively. This wit petition was disposed of by the

| earned single Judge by order dated 17.10.1995. C(perative
portion of the said order reads: -

"During the pendency of the wit petition

the respondents filed WP.MP. No.

15438/ 1995 seeki ng perm ssion to appoi nt

an Executive Oficer to manage the affairs

of the tenple in question and also to

permit the said officer to conduct the yearly

festival pending disposal of the wit

petition. The wit petitioner filed a counter

affidavit in the said WPMP stating that he'is

ready to accept the terns and conditions

mentioned in the Government Meno No.

1295 dated 27.10.1989. Now, counsel for

both parties have represented that the wit

petition may be di sposed of recording the

sai d conprom se as per Government Meno

No. 1295 dated 27.10.1989. Accordingly

this wit petition is disposed of in ternms of

the conpromi se both parties to inplenent

the terms enbodied in the said

CGovernment Memo within a period of four

weeks fromtoday. Wit petition disposed

of accordingly. No costs."

Thus, it is clear that the | earned single Judge di sposed of
the wit petition by the consent of the parties accepting the
conprom se nmeno dated 27.10.1989. Against this order of

the | earned single Judge the present appellants did not file
any appeal. The private parties, who were subsequently

i npl eaded in the wit petition before the learned single
Judge, filed Wit Appeal No. 1536 of 1995 aggrieved by the
af orementi oned order of the | earned single Judge.  The

Di vi sion Bench of the Hi gh Court dism ssed the said wit
appeal on 13.1.1997 observing that the appellants in the
wit appeal had not represented thenselves in the earlier
proceedi ngs when the matter came up to this Court and

that the decision of this Court in the earlier round had
becorme final. Oficers of the Endownent Depart nent

i ncl udi ng the Comm ssioner, Endowrents sought review of

the order passed in the aforenentioned Wit Appeal No.

1536 of 1995, which was disnmissed on 12.11.1997 hol di ng

that the earlier judgnent of this Court in Cvil Appeal Nos.
702 and 703 of 1980 had attained finality so far as the
construction of gift deed made in favour of Manik Rao,
father of respondent No. 1 and the issue could not be re-
opened. Hence the order passed by the | earned single

Judge accepting the conprom se on the basis of the

statenment nade on behalf of the parties was uphel d.
Respondent No. 1 had also filed a contenpt petition alleging
the violation of the judgment of the Division Bench made in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 19

Wit Appeal No. 1536 of 1995. The Contenpt Petition also
was di sposed of on the sane day, i.e., on 12.11.1997. In
the said order it is recorded, thus: -

"W have di sposed of the Review WA M P.

(SR) No. 84816 of 1997 today and in view

of the definite stand taken in the counter-

affidavit by the Respondents that they will

abi de by the orders of this Court. W are

of the opinion that it is not a fit case to

proceed with the contenpt cases. W,

therefore, direct the inplenentation of the

orders of this Court in Wit Appeal No.

1536 of 1995 by taking into consideration

the observations nade in the review

WA MP. (SR No. 84816 of 1997 which is

di sposed of by us today. The Respondents

wi Il however inplenment the order in the

WA. No. 1536 of 1995 w thin two nonths

fromtoday."

Agai nst the disnissal of the review petition the
Comm ssi oner, Endownents and others filed Special Leave
Petition No. 22746 of 1997 before this Court. The same

was di sm ssed as wi thdrawn on the statement made by the

| earned counsel that the petitioners wanted to file
appropriate proceedi ngs chal |l engi ng the consent order

made in the wit petition by the |earned single Judge. It is
only thereafter the appellants hereinfiled Wit Appeal No.
429 of 1998, which was di sposed of by the inpugned

j udgrent .

It was not contended on behal f of the appellants, till it
was raised for the first tine during the course of ‘argunents
before the Division Bench in the Wit Appeal No. 429 of
1998, that the | earned Advocate CGeneral did not appear
before the | earned single Judge and it is not the case of the
appel l ants that the counsel representing the appellants
before the | earned single Judge were not authorized to
nmake t he consent statement to accept the conprom se.

However, it was contended before us that a concession

made on the question of |aw by the I'earned counsel does

not bind the parties. Learned Single Judge di sposed of the
wit petition on the representation of |earned counsel for
the parties recording the conpronise as per the

Government Meno No. 1295 dated 27.10.1989. The wit
petition was di sposed of in terns of the conpronise with a
direction to inplement themw thin a period of four weeks.
The representati on so nade or consent given for disposal of
the Wit Petition before the Learned Single Judge, in our
view, is not and does not anmpunt to giving of concession on
a point of law particularly when we are taking a view that
the provisions of the Act have no application to the property
in question. The two decisions in Nedunur

Kaneswar amma vs. Sanpat Subba Rao [1963) 2 SCR

208] and (2) B.S. Bajwa & Anr. vs. State of Punjab &

Os. [(1998) 2 SCC 523] have no application to the facts of
the present case for the reasons that they were the cases
dealing with concession on the point of |aw given by the
counsel and those decisions were rendered on the facts of
those cases. Further, we are of the viewthat in this case,
there was no concession by the | earned counsel on behal f of
the appellants on a point of |aw

The contention that the order passed by the |earned

singl e Judge accepting the conprom se when it was not in
witing and not signed by the parties could not be accepted
by the | earned single Judge, in our view, has no force for
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the reasons nore than one.

The decisions in Gurpreet Singh vs Chatur Bhuj

Goel [(1988) 1 SCC 270] and Banwari Lal vs. Chando

Devi (Snt.) through L.Rs. & Anr. [(1993) 1 SCC 581]

cited by the | earned counsel for the appellants to contend
that the order passed by the | earned Single Judge in the
wit petition based on the consent statenent nade on

behal f of the parties when the conmproni se was not reduced
to witing and was not signed by the parties could not be
accepted, do not advance the case of the appellants. These
decisions dealt with the validity of the conprom ses arising
out of suits. It is true that under Rule 24 of the Andhra
Pradesh Wit Proceedings Rule, 1977, the provisions of the
Code of Cvil Procedure would apply to the wit petitions or
the wit appeals. Section 141 of CPC provides that
procedure provided inthe Code in regard to suits shall be
followed in all proceedings inany court of civil jurisdiction.
But, the explanation to Section 141 states that the
expression ‘proceedings’ does not include any proceedi ngs
under Article 226 of the Constitution of India. By virtue of
Rule 24 of A P. Wit Proceedings Rules, the provisions of
Cvil Procedure Code could beapplied as far as possible.
The | earned Single Judge disposed of the wit petition in
terns of Menorandum-dated 27.10.1989 on the basis of

the subm ssions nade by the | earned counsel for the

parties. The Menorandum was issued by the Governnent

at the instance of the Endowrent Conmi'ssioner and the

same was accepted by the respondent no. 1 though not
initially but during the pendency of the wit petition in the
H gh Court. Further, it is not the case of the appellants that
the counsel did not have authority to nmake a statenent
before the court to accept the conpromise. In Byram
Pestonji Gariwala vs. Union Bank of India & Os.

[(1992) 1 SCC 31], in para 39, it is held thus:-

"39. To insist upon the party himnself

personal |y signing the agreenent or

conprom se woul d often cause undue

del ay, | oss and i nconveni ence, especially in

the case of non-resident persons. |t has

al ways been universally understood that a

party can always act by his duly authorised

representative. If a power-of-attorney

hol der can enter into an agreenent or

conprom se on behalf of his principal, so

can counsel, possessed of the requisite

aut hori sation by vakal at nama, act on

behal f of his client. Not to recogni se such

capacity is not only to cause nuch

i nconveni ence and loss to the parties

personal |y, but also to delay the progress

of proceedings in court. If the legislature

had i ntended to nake such a fundanental

change, even at the risk of delay,

i nconveni ence and needl ess expenditure, it

woul d have expressly so stated.”

The Hi gh Court while exercising jurisdiction under
Article 226 of the Constitution of India has jurisdiction to
pass appropriate orders. Such power can neither be
controll ed nor affected by the provisions of Order XXIIl Rule
3 CPC. It would not be correct to say that the terns of
order XXII'l Rule 3 should be mandatorily conplied with
whil e exercising jurisdiction under Article 226 of the
Constitution of India. Oherw se anonal ous situation woul d
ari se such as before disposing of the wit petition, issue
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shoul d be franed or evidence should be recorded etc.
Proceedi ngs under Article 226 of the Constitution of India
stand on a different footing when conpared to the
proceedings in suits or appeals arising therefrom

There was some di spute as to whether the |earned
Advocat e General hinself appeared on the date when the
wit petition was disposed of by the | earned Single Judge in

terns of the conmpronise or his junior appeared. |In the
i mpugned judgnent, it is stated that the State Governnent
was duly represented by a lawer. 1In State of

Maharashtra vs. Ramdas Shrinivas Nayak & Anr.
[(1982) 2 SCC 463], dealing with the practice and
procedure regardi ng statenent of fact recorded in the
judgrment of a court, this Court held that such a statenent
is conclusive and not open to be contradicted in appeal
Paras 4 to 8 of the said judgnment read: -

"4 VWen we drew the attention of the |earned
Attorney-General to the concession made before
the Hi gh court, Shri A K Sen, who appeared for
the State of Maharashtra before the Hi gh Court
and | ed the argunments for the respondents there
and who appeared for Shri Antul ay before us

i ntervened and protested that he never nade

any such concession and invited us to peruse the
witten subm ssions made by himin the High
Court. W are afraid that we cannot |aunch into
an enquiry as to what transpired in the High
Court. It is sinply not done. Public policy bars
us. Judicial decorumrestrains us. Mtters of
judicial record are unquesti onabl'e. They are not
open to doubt. Judges cannot be dragged into

the arena. "Judgnents cannot be treated as

nere counters in the gane of litigation (Per Lord
At ki nson in Somasundaram Chetty v.

Subr amani an Chetty, AR 1926 PC 136 : 99 IC
742)." W are bound to accept the statenent of
the judges recorded in their judgment, as to

what transpired in court. W cannot allow the
statenment of the judges to be contradicted by
statenments at the Bar or by affidavit and other
evidence. If the judges say in their judgnent
that sonething was done, said or adnmitted

before them that has to be the last word on the
subject. The principle is well-settled that
statenments of fact as to what transpired at-the
hearing, recorded in the judgnment of the court,
are conclusive of the facts so stated and no one
can contradict such statenents by affidavit or

ot her evidence. If a party thinks that the
happeni ngs in court have been wongly recorded

in a judgnment, it is incunbent upon the party,
while the matter is still fresh in the nminds of the
judges, to call the attention of the very judges
who have made the record to the fact that the
statenent nade with regard to his conduct was

a statenent that had been nmade in error (Per

Lord Buckmaster in Madhu Sudan Chowdhri v.

Chandr abati Chowdhrain, AR 1917 PC 30 : 42

I C 527). That is the only way to have the record
corrected. If no such step is taken, the matter
nmust necessarily end there. OF course a party

may resile and an appellate court may permt
himin rare and appropriate cases to resile from
a concession on the ground that the concession
was made on a wong appreciation of the | aw
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and had led to gross injustice; but, he may not
call in question the very fact of mmking the
concession as recorded in the judgnent.

5. In Rv. Mllor ((1858) 7 Cox CC 454 : 6 WR
322 : 169 ER 1084) Martin, B. was reported to
have said :

We nust consider the statement of

the | earned judge as absolute verity

and we ought to take his statenent

precisely as a record and act on it in

the sane manner as on a record of

Court which of itself inmplies an

absol ute verity.

6. I n king-Enperor v. Barendra Kunar Chose
(28 Cal WN 170 : AIR 1924 Cal 257 : 38 Cal LJ
411 : 25 Cri LJ 817), Page, J. said

...these proceedi ngs enphasis the

i mportance of rigidly maintaining the

rul e that ‘a statenment by | earned

Judge as to what took place during

the course of a trial before himis fina

and decisive : It is not'to be criticized

or circumvented; nmuchless is it to be
exposed to ani madversion

7. In Sarat Chandra Maiti v. Bibhabati Debi (34
Cal LJ 302 : AIR 1921 Cal 584 : 66 I1C 433) Sir
Asut osh Mbokerjee expl ai ned what had to be
done :

...1t is plain that in cases of this

character where a litigant feels

aggrieved by the statenent in-a

j udgrment that an admi ssion has been

made, the nost conveni ent and

sati sfactory course to follow,

wher ever practicable, is to apply to

the Judge without delay and ask for
rectification or review of the

j udgnent . ..

8. So the judges’ record is conclusive. Neither
l awyer nor litigant may claimto contradict it
except before the judge hinsel f, but nowhere
el se. "

Under the circunmstances, the Division Bench of the
H gh Court was right in not disturbing the order of the
| earned Single Judge accepting the conprom se as
represented by | earned counsel for the parties.
Thus, on the facts of the case, it is not possible to
hold that the order of the |learned Single Judge disposing of
the wit petition was bad in |aw particularly when he
exercised his jurisdiction under Article 226 of the
Constitution of India. At any rate, when the findings
recorded and the decision nmade in the first round of
litigation between the parties being binding, the appellants
cannot take advantage on the ground that conprom se was
not reduced to witing and not signed by the parties. Even
otherwise, if this conpronmise is to be annulled accepting
the contention of the appellants, it would be to their
di sadvantage in the light of the findings recorded earlier in
the first round of litigation

In the earlier round of litigation, it was specifically
held that the gift deed did not create an endownent and
the tenple in question was not a public tenple and the | and
was gifted absolutely to Gunnaji. |In a private trust, the
beneficiaries are specific individuals and in a public trust,
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the beneficiary is general public as a class. In a private

trust, the beneficiaries can be ascertai ned whereas in a

public trust, they are incapable of ascertainment. In the

present case, the ascertained individual was Gunnaji. This

position is clear fromthe decision in Deoki Nandan vs.
Murl i dhar [(1956) SCR 756].

Mere use of the prenises as a ‘Dharanshala for
nunber of years could not lead to an inference that the
same belongs to a public trust. Wether an endowrent is
of public or private nature, depends on the facts of each
case satisfying certain tests and guidelines. This positionis
evident fromthe judgment of this Court in Kuldip Chand &
Anr. vs. Advocate-General to Government of H P. &
Os. [(2003) 5 SCC 46]. Para 34 of the said judgnent
reads: -
"Long user of a property as Dharansala by itself
woul d not lead to an inference that dedication of
the property by Kanwar Bir Singhin favour of
the public was conplete and absolute. Had such
dedi cati on been nade, the sane was expected
to be recorded in the revenue records."
The argurment that the inmpugned order is unsustainable
on the ground that the Division Bench did not consider the
ef fect of Sections 14, 16, 42, 80(1)(a) and (b) and Section 87
of the Act also does not help the appellants in the |ight of the
specific finding of fact that the gift nmade in Exh. A1 in respect
of the land was absolute in favour of the ancestors of the
respondent No.1, the tenple was a private tenple and the
| and was not endowed under the gift deed. As is evident from
Section 1(3) of the Act, it applies to all public charitable
institutions and endowrents whet her registered or not. This
bei ng the position, having regard to the findings as to the
nature and scope of the gift of the land in favour of the
ancestors of the respondent no. 1, the tenple was a private
tenmpl e and the | and was not endowed under the gift deed, the
Di vi sion Bench did conmit no error in not considering the
effect of the aforenentioned Section of the Act when the Act
itself did not apply to the properties in question

In the suit O S. No. 509/1971, although no specific
i ssue was raised as to the scope and nature of the gift
deed, the Conmi ssioner of Endownents (appellant no. 1) in
the witten statenent, had raised a plea that the gift deed
nerely gave general power of attorney to Gunnaji. In-that
situation, in order to decide the issues that arose for
consideration in the suit, it was necessary to decide as to
what rights were conferred by the gift deed on Gunnaji and
what was the nature and scope of the gift deed. It cannot
be said that these aspects as to the nature and scope of the
gift deed and the rights that were conferred on Gunnaji did
arise for consideration. Both the parties knew about the
same. The High Court in the second appeal No. 122/79, as
al ready stated above, noticing the findings of the | ower
appel | ate court, recorded a findings that the | and was gifted
to Gunnaji absolutely, the Government could not claimany
interest, tenple constructed on a portion of the |and was a
private tenple and it did not make the gift of the land an
endowrent in favour of the God. These findings have
attained finality. Failure to frame a formal issue by the
court would not invalidate the findings of the binding
j udgrment between the parties. The aforementioned
findi ngs agai nst the appellants could neither dilute nor
deprive their binding character nmerely because specific
i ssue was not raised in the suit. It was also contended that
in the suit, father of the respondent no. 1 clainmed only
declaration as to his Mutawal liship and if he was Miutawal | i
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the question of clainmng absolute right over the land did not
arise. In the suit, one of the reliefs sought by Mani k Rao
was that the order passed by the appellant no. 1 holding
that the gift in favour of Gunnaji was an endowrent be set
aside which relief was ultimately granted to Mani k Rao. For
setting aside the order of the appellant no. 1, it was
necessary to consider the nature and scope of gift deed
and, therefore, the finding in that regard, which had
attained finality, could not be re-opened. Merely because
Mani k Rao cl ai med declaration of his mutawal |l i ship under
m sconception or wongly, that does not affect the merit of
the case of the respondent no. 1 when there are positive
and categorical findings as to the nature and scope of the
gift deed conferring absolute right over the land in
guestion. It is pertinent to state here itself that the findings
of the first appellate court and the second appellate court
regardi ng the nature of the gift deed were specifically
i mpugned by the appellants in Cvil Appeal Nos. 702 and
703 of 11980 and thus the issue was raised. The contention
was raised in the aforenmenti oned appeals before this Court
that the courts bel ow had wongly interpreted the gift deed
and the findings should be overturned. This Court in the
judgrment dated 12th August, 1987 made in the said appeal s
has clearly stated that the findings of the | ower appellate
court and the High/Court nust be sustained. It may al so be
noticed that the appellants chall enged the judgnent of the
first appellate court and the High Court in the first round of
litigation before this Court substantially on the grounds
whi ch are urged in the present appeal. Sone decisions are
cited on the question as to whether the judgments.in the
first round of litigation operate as res judi cata and whet her
they are binding on the parties.

The decision in Mathura Prasad Bajoo Jaiswal &
O's. Vs. Dossibai N B. Jeejeebhoy [(1970) 3 SCR 830]
and Madhvi Amma Bhawani Amma & Or's. Vs.
Kunjikutty Pillai Meenakshi Pillai & Os. [(2000) 6 SCC
301] relied on by the | earned counsel for the appellants to
support the contention that any observation nmade or
finding given in the judgnent in the absence of an issue
franed does not operate as res judicata. In the first case,
the question that arose for consideration was whether a
decision relating to the jurisdiction of a court erroneously
deci ded woul d operate as res judi cata subsequently. This
Court held that by an erroneous decision, if the court
assunes jurisdiction which it does not possess under the
statute, such a decision would not operate as res judicata
between the parties. This is not a decision on the point that
a finding given by the courts having jurisdiction on the
guestion of fact, does not bind the parties or such a finding
does not operate as res judicata. In the second case, the
qguestion for consideration was whet her an order of “granting
succession certificate under Section 373 of the Indian
Succession Act, 1925 would operate as res judicata to the
suit for partition in a civil court between the sanme parties:
This Court held that the finding recorded while granting
succession certificate did not operate as res judicata in the
suit filed for partition in a civil court. It was noticed that the
grant of succession certificate falls under Part X of the said
Act. Under Section 387 of the Act, no decision under Part X
upon any question of right between the parties shall be held
to bar the trial of the sane question in any suit or in any

ot her proceedi ng between the sane parties. 1In para 16 of
the judgnent, it is stated thus:-
"16. This | eaves no room for doubt. Thus any

adj udi cati on made under Part X of this Act which
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i ncl udes Section 373 does not bar the sane
guesti on being rai sed between the sane parties

in any subsequent suit or proceeding. This

provi sion takes the decisions under Part X of the
Act outside the purview of Explanation VIII to
Section 11. This gives protective unbrella to
ward off fromthe rays of res judicata to the
sanme i ssue being raised in a subsequent suit or
pr oceedi ngs. "

Raneshwar Dayal vs. Banda (Dead) through Hi s

LRs. & Anr. [(1993) 1 SCC 531] al so does not help the
appel l ants. That was a case where question of title was
incidentally determ ned by the Small Causes Court and
when a plea of res judicata was sought to be raised in a
subsequent suit based on title, the Court held that there
was no bar of res judicata. The question of title incidentally
consi dered by the Small Cause Court in eviction
proceedi ngs agai nst-tenant could not be taken as bar to
apply principle of res judicata in a subsequent suit based on
title.

This Court in Raj Laxmi Dasi & O's. Vs. Bananal

Sen & Ors. [1953 SCR 154] while dealing with the doctrine
of res judicata reproduced the observations of Sir Lawence
Jenki ngs nade in the judgnent of the Board.in
Sheopar san Si ngh vs. 'Rammandan Si ngh [(1916) 43

. A 91] which read: -
"“I'n view of the argunents addressed to them
their Lordships desire to enphasize that the rule
of res judicata while founded onancient

precedent, is dictated by a wisdomwhich is for

all time. ‘It hath been well said declared Lord

Coke, ‘interest reipubliae ut sit finis Iitium\O026

ot herwi se, great oppression m ght be done under

col our and pretence of |law (6 Coke, 9a).
Though the rule of the Code may be traced to an

English source, it enbodies a doctrine in no way

opposed to the spirit of the |lawas expounded by
the H ndu commentators. Vijnaneswara and

Ni | akant ha i nclude the plea of a forner judgnent

among those allowed by law, each citing for this

purpose the text of Katyayana, who describes
the plea thus:‘If a person though defeated at

| aw, sue again, he should be answered "you
were defeated formerly". This is called the plea

of former judgment. And so the application of
the rule by the courts in India should be

i nfl uenced by no technical considerations of
form but by matter of substance within the

l[imts allowed by |aw. "

(Enphasi s suppl i ed)

In support of his subm ssion, the | earned counsel for
respondent no. 1 contended that as |long as an issue arises
substantially in a litigation irrespective of the fact whether
or not a formal issue has been framed or a formal relief has
been clainmed, a finding on the said i ssue woul d operate as

res judicata, strongly relied on the decision of this Court in
Saj j adanashin Sayed MD. B.E. EDR (D) by LRs. Vs.

Musa Dadabhai Ummer & Ors. [(2000) 3 SCC 350].

Paras 18 and 19 of the said judgnment read: -

"18. In India, Milla has referred to sinlar tests

(Mulla, 15th Edn., p. 104). The | earned author

says : a matter in respect of which relief is

clained in an earlier suit can be said to be
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generally a matter "directly and substantially" in

issue but it does not nmean that if the matter is

one in respect of which no relief is sought it is

not directly or substantially in issue. It may or

may not be. It is possible that it was "directly

and substantially” in issue and it may al so be

possible that it was only collaterally or

incidentally in issue, depending upon the facts of

the case. The question arises as to what is the

test for deciding into which category a case falls

? One test is that if the issue was "necessary" to

be deci ded for adjudicating on the principal issue

and was decided, it would have to be treated as

"directly and substantially" in issue and if it is

clear that the judgment was in fact based upon

that decision, then it would be res judicata in a

latter case (Mulla, p. 104). One has to exam ne

the plaint, the witten statenent, the issues and

the judgnent to find out if the matter was

directly ‘and substantially in issue (lIshwer Singh

v. Sarwan-Singh (AIR 1965 SC 948) and Syed

Mohd. Salie Labbai v. Mhd. Hanifa ((1976) 4

SCC 780 : AIR 1976 SC1569). W are of the

vi ew that the above summary in Milla is a

correct statement of the |aw

19. W have here to advert to another principle

of caution referred to by Mulla (p. 105)

"It is not to be, assuned that matters

in respect of which issues have been

franed are all of themdirectly and

substantially in issue. Nor is there any

speci al significance to be attached to

the fact that a particular issue is the

first inthe [ist of issues. Wichof the

matters are directly in issue and

which coll aterally or incidentally, mnust

be determ ned on the facts of each

case. A material test to be applied is

whet her the court considers the

adj udi cation of the issue material and

essential for its decision.”

(Enphasi s suppl i ed)

In the light of what is stated above, in the case on

hand, in our view, it was necessary for the Court in the
earlier round of litigation to decide the nature and scope of
gift deed Exbt. A-1. Accordingly, the courts decided that
the gift made in favour of ancestors of the respondent no. 1
of the land was absolute and it was not an endownent for a
public or charitable purpose. On the facts of the case, it is
clear that though an issue was not fornally franed, the

i ssue was material and essential for the decision of the case
in the earlier proceeding. Hence, the bar of res judicata
applies to the facts of the present case.

In Vithal Yeshwant Jathar vs. Shikandarkhan

Makht unkhan Sardesai [(1963) 2 SCR 285], this Court

observed that "it is well settled that if the final decision in
any matter at issue between the parties is based by a Court
on its decisions on nore than one point \026 each of which by
itself would be sufficient for the ultinmte decision \026 the
deci si on on each of these points operates as res judicata
bet ween the parties.”

The following three decisions were relied on by the

| ear ned counsel for the appellants in support of his

submi ssion that a ‘finding’ is a decision on an issue framed
in a suit and not otherw se: -
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(1) I ncome-tax O ficer, A-Ward, Sitapur vs. Mirlidhar
Bhagwandas, Lakhi mpur Kheri[(1964) 6 SCR 411]

(2) Daf f adar Bhagat Singh & Sons Vs. The |ncone-tax
Oficer, A-Ward, Ferozepore [(1969) 1 SCR 828]

(3) C.1.T. Andhra Pradesh Vs. Ms. Vadde Pulliah & Co.
[ (1973) 4 SCC 121]

These three decisions are rendered interpreting

Section 34(3) of the Inconme-tax Act. They do not help the

appel l ants. There are not the authorities to say that a

finding is a decision on an issue franed in a suit. This

Court observed in the said decisions that a finding, which

can be considered as rel evant under the second proviso to

Section 34(3) of the Incone-tax Act, must be one which

was necessary for deciding the appeal before the authority.
In view of the discussion nade above on the point of

res judicata, we have taken the view that the findings

recorded between the parties in the earlier round of

litigation are binding on the appellants. Thus, we do not

find any nmerit in the subnission of the | earned counsel for

the appellants that there are no binding findings against the

appel lants in the earlier round of litigation on the ground

that those findings were recorded wi thout there being any

i ssue.

In the inpugned judgnment, the Division Bench of the

Hi gh Court, after detailed consideration upheld both the

prelimnary objections nanely (1) as to the naintainability

of the appeal against the order of the |earned Single Judge

as the said order was passed on the basis of the consent of

the parties and (2) on the basis of doctrine of res judicata

or constructive res judicata, raised on behalf of the

respondent no. 1 and rightly so in our opinion. W do not

find any good ground or valid reason to interfere with the

i mpugned j udgnent.

Thus having regard to all aspects and viewed from any

angle, we do not find any nerit in this appeal

Consequently it is dismssed but with no order as to costs.




