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ACT:

Oissa Cess /Act, 1962: Sections 5-7--Constitutiona
validity of.

Oissa Cess Rules, 1963: Rul e 6A

Bengal Cess '‘Act (Act I X of 1880) (As ‘applicable to
State of Bihar): Sections 4,56 and 9-- Constitutiona
validity of.

Madhya Pradesh Upkar Adhiniyam 1981: Part ~|V--Section
11--Constitutional validity of.

Madhya Pradesh Karadhan Adhiniyam 1982: Part |V--
Section 9-Constitutional validity of.

Madhya Pradesh M neral Areas Devel opment Cess Rules,
1982: Rule 3 and 10.

Land Cess-Levy of cess based on royalty derived from
m ni ng | ands- Nature, character and validity of -State
Legi sl atures-Legi sl ative conpetence of-Wether denuded by
enactment of M nes and M nerals (Regulation and Devel opnent)
Act. 1957.

‘Royal ty’ --Whet her tax.

‘Land Revenue’ --Connotation of.

Constitution of India, 1950: Seventh Schedul e- List 1
Entries 52 and 54- List Il Entries 5, 18, 23, 45, 49. 50 and
66-State Law Central |aw Doctrine of occupied field-State
Act encrouching field occupied by Central Act-Effect of.

Articles 142, 246 and 265- Cess -Constitutiona
i nval i di ty-Consequences of -Refund of cess whether autonmatic
and inevitable consequence-Declaration of invalidity and
determ nation of relief in consequence whether two different
t hi ngs- Rel i ef whether discretion of Court-Power of Court to
woul d or restrict the relief-Doctrine of prospective
overruling and doctrine of unjust enrichnment-Applicability
of .

Article 277-Essential requirements of the Article-
Di scussed.

Practice and procedure: Undertaking given by the
parties

106
directions given by Suprene Court- Effect of.

HEADNOTE:
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The States of Oissa, Bihar and Madhya Pradesh levied a
cess which was based on the royalty derived from mining
ands. The cess was levied by these States under their
respective statutes viz. Orissa Cess Act, 1962, Bengal Cess
Act, 1880 (as applicable to the State of Bihar), WMdhya
Pradesh Upkar Adhi niyam 1981 and Madhya Pradesh Karadhan
Adhi ni yam 1982.

The assesses chal |l enged the constitutional validity of
the <cess by filing various petitions in the H gh Courts of
Oissa declared the cess unconstitutional on the ground that
it was beyond the legislative conpetence of the State
Legi sl atures, but rejected the prayer of the assessees for a
direction to the State to grant refund of the cess collected
fromthe assessees. Against the decision of the Orissa High
Court the assessees have filed appeal in this Court whereas
the State of Orissa has filed a cross-appeal. The H gh Court
of Madhya Pradesh al'so declared the |evy of cess
unconstitutional~ on the ground that it was beyond the
| egi sl ative conpetence of the State |egislature. Agai nst
the decision of the Madhya Pradesh High Court the State of
Madhya Pradesh has filed an appeal in this Court. On the
other hand the H gh Court of Patna dismssed the wit
petition of the assessee. Against the decision of the Patna
H gh Court the assessee has filed an appeal in this court.

In appeal to this court, it was contended on behal f of
the State of Olissa; that (i) the levy of cess being
referable to Entries 45, 49 and 50 of ‘the State List of the
Sevent h Schedul e of the Consti tution the i mpugned
legislation was wthin the |egislative conmpetence of the
State legislature; (ii) thelimtations .inmposed in the
statute on the nodes of utilisation of cess supports a view
that the cess is fee on which the State legislature is
conpetent to |legislate under Entry 23 read with Entry 66 of
the State List; (iii) since the inpugned Act was concerned
with the raising of funds to enabl e panchayats and Samithis
to discharge their responsibilities of local admnistration
and take steps for proper devel opnment of the area under
their jurisdiction, the inpugned legislation was ‘referable
to Entry 5 of State List; and (iv) the enactnent of the
Central Legislation viz. Mnes and Mnerals (Regulation and
Devel opnent) Act, 1957 has not denuded the State legislation
of its conpetence to enact the inmpugned legislation since
the scope and subject natter of the two legislations are
entirely different and the inpugned State Legislation does
not encroach upon the field covered by the Centra
Legi slation i.e. 1957 Act.

107

On behalf of the assessees it was contended inter alia
that (i) all the State levies were ultra vires for/  the
reasons given by this Court in the India Cenent case; (ii)
the State cannot seek to sustain the | evy under the Benga
Cess Act 1880 by relying on Article 277 of the Constitution
and (iii) the levy being unconstitutional the Court ' should
direct the States to refund the cess collected from the
assessees because (a) a refund is the automatic and
i nevitable consequence of the declaration of invalidity of
tax and (b) the States have gi ven undertaki ngs before this
Court that they would refund the amount collected in case
the levy is declared invalid by this Court.

Di sposi ng of the appeals, this Court,

HELD: 1. The |l evy of cess under sections 5 to 7 of the
Orissa Cess Act, 1962 is beyond the conpetence of the State
Legi sl ature. [169B]

1.1. Aroyalty or the tax thereon cannot be equated to
and revenue. Therefore the cess cannot be brought wunder
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Entry 45 of List 1. [142D

India Cenent & Os. v. State of Tamil Nadu & Os.,
[1990] 1 s.C. C. 12, followed.

1.2 A tax on royalties cannot be a tax on minerals and
is outside the purview of Entry 50 of List [Il. Even
ot herwi se, the conpetence of the State Legislature under the
said Entry is circunscribed by "any linmtations inmposed by
Parliament by lawrelating to mneral developnent”. The
M nes and M nerals (Regul ation and Devel opnment) Act, 1957 is
a law of Parlianent relating to mneral developnent and
Section 9 of the said Act empowers the Central Government to
fix, alter, enhance or reduce the rates of royalty payable
in respect of mnerals removed fromthe |Iand or consuned by
the |lessee, Sub-Section (3) of Section 9 in terns States
that the royalties payabl e under the Second Schedul e to that
Act shall not be enhanced nore than once during a period of
three years. This is aclear bar on the State |egislature
taxing ~royalty “so as, in effect, to amend the Second
Schedule 'to the Central Act.” This is exactly what the
i mpugned " Act does. Therefore the validity of the inpugned
Act cannot be upheld by reference to Entry 50 of List |II.
And if the cess is taken as atax falling under Entry 50 it
will be ultra vires in view of the provisions of the Centra
ACt. [144B, 153B-D, 168D

India Cenent, & Os. v. State of Tamil Nadu & Os.,
[1990] 1 S.C.C 12, followed.

108
H ngir Rampur Coal Co. Ltd. & Os. v. State of Orissa &
Os., [1961] 2 S.C R 537, Justice Wanchoo’ s di ssent

expl ai ned.

1.3 There is a difference in principle between a tax on
royalties derived fromland and a tax on |and neasured by
reference to the incone derived therefrom A | tax on
buil dings does not cease to be such nmerely because it is
gquantified on the basis of the income it fetches. But in the
i mpugned |l egislation the levy is not measured by the income
derived by the assessee fromthe land, as is the case wth
| ands other than mineral |ands. The nmeasure of the levy is
the royalty paid, in respect of the land, by the assessee to
his lessor which is quite a different thing. —The _inmpugned
statute only purports to levy a cess on the annual val ue of
all land. There is a clear distinction between tax on 1 and
and tax on incone arising fromland. The forner nust be one
directly imposed on land, levied on land as a unit -and
bearing a direct relationship toit. A -tax -on royalty
cannot be said to be atax directly on land as a wunit.
Hence the cess is outside the purview of Entry 49 List |I1.
[ 148H, 149A-D

Aj ay Kumar Mukherjea v. Local Board of Barpeta, [1965]
3 Ss.C R 47; Ralla Ramv. The province of East ~Punjab
1948] F.C. R 207; Buxa Dooars Tea Co. v. State, <[1989] 3
C. R 211; Bhagwan Dass Jain v. Union of India, [21981] 2
C.R 808 and R R Engoneerong Co. v. Zila Parishad, [1980]
S CR 1, referred to

Union of India v. Bormbay Tyre International, [1984] 1
S.C.R 347; Re: A reference under the Government of Ireland
Act, 1920 and Section 3 of the Finance Act (Northern
Ireland), 1934, (1963) 2 All ERIIIl, cited.

2. If the levy in question cannot be described as a tax
on land, it cannot be described as fee with regard to |and
either. [169A]

2.1 Section 10 of the Orissa Cess Act, 1962 earmarks
the purposes of utilisation of only fifty per cent of the
proceeds of the cess and that, too, is linited to the cess
collected in respect of "lands other than lands held for

[
S.
S.
3
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carrying on mning operations". Therefore the |levy cannot
be correlated to any services rendered or to be rendered by
the State to the class of persons fromwhom the levy is
collected. Accordingly the levy cannot be treated as a fee
which the State legislature is conpetent to legislate for
under entry 66 of the State List. [153E-F]

2.2 Even assuming that the levy is a fee, the State
| egislature can inpose a fee only in respect of any of the
matters in the State List. The

109
entry relied upon for this purpose i.e. Entry 23 is itself
"subject to the provisions of List | wth respect to
regul ati on and devel opnent" of mines and mnerals under the
control of the Union. Under Entry 54 of List I, regulation
of mnes and nmineral  developrment is in the field of
parliamentary |egislation "to the extent to which such
regul ati on and devel opnent under the control of the Union is
decl ared by Parliament by | aw to be expedient in the public
interest", Such a declaration is contained in Section 2 of
the Mnes “and Mnerals (Regul ation and Devel oprment) Act,
1957. The validity of the inpugned Act cannot be upheld by

reference to Entry 23 List Il. [153G H, 154A, 168D
3. There is a difference between the 'object’ of the
Act and its ’'subject’. The object of the levy may be to

strengthen the finances of |ocal bodies but the Act has
nothing to do wth nunicipal or local  admnistration
Accordingly State's reliance on Entry 5 of List Il is
plainly too tenuous. [ 164D

4. The answer ‘to the question whether the State
Legi slature was denuded of its conpetence to enact the
i mpugned | egislation because of the Parlianent havi ng
enacted the Mnes and Mnerals (Regul ation and Devel opnent)
Act, 1957 depends on a proper understandi ng of the scope of
the Act and an assessment of the encroachnent nade by the
i mpugned State legislationinto the field covered by it.
[ 161D

4.1 The nmere declaration of a |aw of Parliament that it
is expedient for an industry or the regulation and
devel opnent of miners and minerals to be under the contro
of the Union under Entry 52 or entry 54 of List | does not
denude the State |egislatures of their |egislative powers
with respect to the fields covered by the several entries in
List Il or List [IIl. Particularly, in the case of  a
decl aration under Entry 54, this |egislative power is eroded
only to the extent control is assunmed by the Union pursuance
to such declaration as spelt out by the | egi sl ative
enactment which makes the declaration. The  measure of
erosion turns wupon the field of the enactment! framed in
pursuance of the declaration. [161E-F]

4.2 In assessing the field covered by the Act of
Parliament in question, one should be guided not nmerely by
the actual provisions of the Central Act or the rules nade
thereunder but should also take into account matters and
aspect which can legitimtely be brought within the scope of
the said statute. Viewed in this light and in the Light  of
the provisions of the Bihar Cess Act the conclusion seens
irresistible that the State Act has trespassed into the
field covered by the Central Act

110
viz. Mmnes and Mnerals (Regulation and Devel opment)Act,
1957. [ 163F]

4.3 The inpugned | egislation which stands inpaired by
the Parlianmentary declaration under Entry 54, can hardly be
equated to the law for land acquistion or muni ci pa
admi nstration which are traceable to different specific
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entries in List Il or List Ill [163G H]

Hi ngir Rampur Coal Co. Ltd. & Os. v. State of Oissa &
Os. [1961] 2. S.C R 537; State of Oissav. MA Tulloch &
Co., [1964] 4 S.C.R, 461 and Indian Cement & Os v. State
of Tam| Nadu & Ors., [1990]1 S.C.C. 12 foll owed.

State of Haryana v. Chanan Mal, [1976] 3 S.C.R 688;
| shwari Khatan Sugar MIIls (P) Ltd v. State of U P. [1980] 3
S.CR 331 and Western Coalfields Ltd. v. Special Area
Devel opnent Authority., [1982] 2 S.C R 1,distinguished.

I ndi an tobacco Co. Ltd. v. Union, [1985] Supp. 1 S.C.R
145; State of West Bengal v. Union [1964] 1. S.CR 371
Central Coalfields v. State of MP., A l.R (1986) M P.33
M Karunani dhi v. Union of India, [1979] 3 S.C.R 254; State
of Tamil Nadu v. Hind Stone etc., [1981] 2. S.CR 742
I.T.C. v. State of Karnataka, [1985] Suppl S.C R 145;
Bharat Coking Coal v. State of Bihar, [1990] 2 Scale 256;
Kannan Dewan Hills Co. v. State of Kerala, [1973] 1. S.CR
356; Baijnath Kedia v. State of Bihar [1970] 2 S.C R 100;
HRS ' Mrthy v. Collection of Chittoor & Os. [1964] 6
S CR; Ch TikaRanmi & Os. v. State of U P.,[1956] S.C. R
393; Laxm _Narayan Agarwala v. State, A |l.R 919830 Oi.210;
Bherulal v. State, A l.R (1965) Raj. 161; Sharma v. State
Al.R (1969) P&H 79 and  Saurashtra Cenent & Chenica
Industries Ltd. v. Union Al.R (1979) @Quj. 180, referred
to.

Trivedi & Sons v. State of Cujarat. [1986] Suppl
S.C.C. 20, cited.

5. Section 6 of 'the Bengal Cess Act, 1880 specifically
enacts that the cess will be on royalty from mnes and
gquarries and on the annual net profit of railways and
tramvays. The further anendnents to Section 6 ‘have not
changed this basic position. Though the Section referees
also to the value of the nineral-bearing |and, t hat
furnishes only the nmaxi num upto which the cess, based on
royalty, could go. Therefore, the cess is levied directly

on royalties from mnes and quarries. The di fferent
notifications issued by the State of Bi har under section 6
111

of the Act determining the rate of cess on the  anpunt of
rayalty of all mnerals of the State place the matter beyond
all doubt. The levy is a percentage or multiple of the
royalty depending upon the kind of mneral and in the -—case
of iron ore-the nethod of extraction and nature of the
process enpl oyed. There are no clear indications in the
statute that the anmounts are collected by way of fee and not
tax. Section 9 indicates that only a small percentage goes
to the district fund and the remaining forms part of the
consolidated fund of the State " for the constrution. and

mai nt enance of other works of public utility". However, the
proviso does require at |least ten percent to be spent for
pur poses relating to mineral devel oprent. Even t he
assunption that the levy can be treated, in part, as a fee
and, in part, as a tax will not advance the case of the

respondents. Therefore, the | evy of cess sunder the Benga
Cess Act, 1880 is declared invalid. [169C F, H 170A]

Indian Cement & O's. v. State of Tanmil Nadu & Os.,
[1990] 1 S.C.C. 12 foll owed.

Central Coalfields Ltd. v. State (CWC 2085/89 decided
on 6.11.90 by Patna Hi gh Court, referred to.

5.1 The attenpt to sustain the tax under the Benga
Cess Act 1880 on the basis of Article 277 cannot also
succeed. [ 171C

Rankri shna Ramanath v. Janpad Sabha, [ 1962] Suppl
3.S.C.R 70; Town Muinicipal Conmittee v. Ranachandra [1964]
6 SSCR 947, referred to.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 60

6. The |levy of cess under section 11 of the Madhya
Pradesh Upkar Adhi niyam 1981 is not covered by Entry 49 or
Entry 50 of List Il and is therefore, ultra vires., [172B]

M P. Line Manufacturers’ Association v. State, AIl.R
(1989) MP. 264 referred to.

6.1 Under Section 9 of Madhya Pradesh Kar adhan
Adhi ni yam 1982 the proceeds of the cess are to be wutilised
only towards the general developnent of mneral-bearing
areas. Although there is no provision for the constitution
of a separate fund for this purpose as is found in relation
to the cesses levied under Part Il or Part 11l of the Act
yet this consideration alone does not preclude the |evy from
being considered as a fee. The clear ear-nmarking of the
levy for purposes connected with devel opnment of ninera
areas was rightly considered by

112
the H gh Court, as sufficient.to treat it as a fee. The
H gh Court was also right in holding that such a fee would
be referable to item 23 but out of bounds for the State
Legi sl ature, after the enactnent of the Mnes and Mnerals
(Regul ation and Devel opnent) Act, 1957. [171F-H

Srinivasa Traders v. State, [1983] 3 S.CR 843,
referred to.

7. The grant of refund is not an autonmatic consequence
of a declaration of illegality i.e. where the |evy of taxes
is found to be unconstitutional, the Court i's not obliged to
grant an order of refund. Therefore a finding regarding the
invalidity of a ‘levy need not —automatically result in
direction for a refund of all collections thereof made made
earlier. The declaration regarding the invalidity of a
provi sion and the determnnation of the relief that should be
granted in consequence thereof are two deferent things and,
in the latter sphere, the Court has, and nmust be 'held to
have, a certain anount of discretion. Once the principle
that the Court has a discretionto grant or decline refund
is recogni sed, the ground on which such discretion should be
exercised is a matter of consideration for the Court having
regard to all the circunstances of the case. The Court can
grant, would or restrict the relief in a nmanner nost
appropriate to the situation before it is such a way as to
advance the interests of justice. The Court is entitled to
refuse the prayer for good and valid reasons. Laches or
undue delay or intervention of third party rights would
clearly be one of those reasons. Unjust enrichment of the
refundee may or nmay not be another. Also there i's no reason
why the vital interest of the State should not be a rel evant
criterion for deciding that a refund should not be granted.
[ 185H, 186A-C, D & E 181D E]

7.1 1In the instant case though the levy of the cess is
unconstitutional, yet there shall be no direction to refund

to the assessees of any anmounts of cess collected until the
date on which the levy in question has been declared
unconstitutional. This, in regard to the Bihar cases,  wll
be the date of this judgment i.e. 4.4.1991. In respect  of
Oissa and Madhya Pradesh cases the relevant date wll - be
the date on which the concerned Hi gh Court has declared the
l evy unconstitutional i.e.22.12.1989 in case of Orissa and

28.3.1986 in case of Madhya Pradesh. The dates of the
judgrments of the appropriate H gh Court, may not constitute
a declaration of law within the scope of Article 141 of the
Constitution, but it cannot be gainsaid that the State
cannot, on any ground of equity, be permtted to retain the
cess collected on and after the date of the H gh Court’s
j udgrent . Accordingly the State should refund the anobunts
of cess collected after the relevant dates to assesses
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directly or in the Coalfields fromwhomthey were coll ected,
with
113

interest at the rate directed by this Court or nentioned in
the wundertaking fromthe date of the relevant judgnent to
the actual date of repaynent. The Coalfields, when they
get the refunds, should pass on the sane to their custoners,
the assessees. [186F-G 187B-C]

India Cenent & Ors. v.State of Tami| Nadu & O's, [1990]
1 S.C.C 12, followed.

Linkletter, 14 L-BEd. (2d) 601; Sunburst. 77 L.Ed.310;
Mahabir Kishore & Ors. v. Stte of Madhya Pradesh, [1989] 4
S.C.C. 1; Chhotabhai Jethabhai Patel & Co. v. Union of
India, [1962] 2 Suppl. S.C.R 1; State of Madhya Pradesh v.
Bhailal Bhai & Os., [1964] 6 S.CR 261; Tilok Chand
Moti chand v. Munshi, [1969] 2 S.C. R> 824; Ranthandra Shankar
Deodhar v. State of Mharashtra, [1974] 2 S.C.R 216; Shri
Val | abh G ass Wrks Ltd. v. Union of India, [1984] 3 S.C.R>
180; State of MP. v. Nandlal Jaiswal, [1986] 4 S.C. C 566’
D. Cawasji~ & Co. v. State of Mysore, [1975] 2 S.C R 511;
Sal onah Tea Co. Ltd. v. Superintendent of Taxes, [1988] 1
S.C.C. 401 and Lakshmi Narain Agarwala v. State, A Il.R
(1983_ Orissa 210, referredto.

Behr am Khur sheed Pesi kaka v. State of Bombay, [1955] 1
S.C. R 613; R MD. Chamarbaugwal a v. Union of India, [1957]
S.CR 930; MP.V. Sundararanmier & Co. v. State of Andhra
Pradesh & Anr., [1958] S.C.R 1422; Wst Ramad Electric
Distribution Co. v. State of Madras, [1963] 2 S.C.R 747;
ML.Jain v. State of UP., [1963] suppl. 1 S.CCR 912;
K. T. Moopil Nayar v. State of Kerala & Anr., [1961] 3
S .CR77;, Balaji v. I.T.0_ Special Investigation GCrcle,
[1962] 2 S.C.R 983; Raja Jagannath Bakshi Singh v. State of
UP., [1963] 1 S.CR 220; Prem Chand Garg vVv. ' Excise
Conmi ssi oner, U. P. Allahabad, [1963] Suppl. 1 S.C.R 885 and
I.C. Colaknath & Os.v. State of Punjab & O's.,[1967] 2
S.C.R 762, cited.

8. The undertaking given by the parties or/ interim
directions given by the Court cannot be understood in such a
manner as to conflict with the Court’s final” decision.
[ 187]

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal "Nos.4353-54
of 1983 etc. etc.

From the Judgnent and Order dated 7.3.1983 of the
Oissa Hgh Court in OJ.C. No. 1517 of 1978.

A. K  Ganguli, G Ramaswany, T.S. Krishnamurthy Iyer,
Dr.

114

L.M  Singhvi, Shanti Bhushan, P. Chidanbram R B.  Datar,
T. V. S K lyer, V.A Bobde B.Sen, MS. @Qjral, RF
Narinan, P.H Parekh Ms. Shalini, Soni, K K Lahi-ri,
J. B. Dadachanj i, S. Sukumar an, P. N. Gupt a, R K Meht a,
A. K. Panda, Sakes Kumar, Ashok Singh, Satish Agnihotri, D
Goburdhan, D.N. Mshra, Shri Narain, Abhey Sapra, Sandep
Narain, Ms. Kirti Msra, Harish N Salve, S. R Gover,
K. J.John, MP. Sharma, Ms. Deepa Dixit, Sanjay Parekh,
Praveen Kumar, Darshan Singh, K V. Srekumar, T.G N Nair,
B. R Agrawal , S.K Bagga, Ms. S. K Bagga, Rameshwar Nath and
A M Dittia for the appearing parties.

The Judgnent of the Court was delivered by

RANGANATHAN, J. These are connected batches of G vil
Appeal s and Special Leave Petitions. W grant special |eave
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to appeal in all the petitions (condoning the delay in the
filing of the unnunbered one referred to bel ow) and proceed
to di spose of all the appeals by this conmon judgnent. The
details of the appeals and petition are, for sake of
conveni ent reference, tabul ated bel ow.

Hi gh Court Dat e of Cvil Appeal/ Nanme of
Judgnent SLP Nos. Appel | ant
1. Oissa 17.4.1980 C. A. 2053-2080/80 Tata Iron & Stee
Co. Ltd.
7.3.1983 C. A 4353-4354/83 Oissa Cenent Ltd.
22.12.1989 S.L.P. 1479/90 State of Oissa
22.12.1989 S.L.P. ----/90 Oient Paper &
I ndustries Ltd.
& Anr.
13.7.1990 S.L.P. 11939/ 90 - do-
2. Bihar 10-2. 1986 C. A 592/86 Tata Iron & Stee
Co. Ltd.
3. Madhya 28.3.1986 C. A 1641-1662/86 State of MP
Pr adesh
We shall discuss later the manner in which these
appeals and petitions have arisen.
115
THE | SSUE
The wvalidity of the levy of a "cess", based on the

royalty derived frommnining | ands, by the States of Bihar
Orissa and Madhya Pradesh is challenged in these petitions
and appeal s. A seven-Judge Bench of this Court in India
Cenment, [1990] 1 S.C. C. 12 struck down a simlar levy under
a Tam | Nadu Act as beyond the | egislative conpetence of the
State Legi slature. The assessees, in the nmatters now before
us, claim that the issue here is directly and ' squarely
governed by the above decision. The State, on the ' other
hand, <claim that the nature and character of the Ilevies
i nposed by themis totally different fromthat of the Tam|l
Nadu | evy and that they are entirely within the scope of the
States’ Legislative powers under the Constitution.  This is
the issue to be decided in these natters. As the i npugned
enactnments of Bihar, Oissa and Mdhya Pradesh mutually
differ fromone another in sone respects, they wll need
separate consideration. However, the basic issue being the
same, all these matters have been heard together and it is
found convenient to dispose of themall by this conmon
judgrment. We nmay nention in passing that, initially, these
matters were |listed before a Bench of two Judges of this
court. It referred the matters on 17.8.1990 to the |earned
Chief Justice for the constitution of a |arger Bench. The
matters have come up before us in pursuance of the
directions of the Hon' ble Chief Justice.
THE LEGQ SLATI VE ENTRI ES

It will be convenient, at the outset, to refer to the
various entries of the Union and the State Lists in the
Seventh Schedule to the constitution which have a bearing on
the issues to be discussed. These are:

List I-(Union List)
Entry 52:

I ndustries, the control of which by the Union declared
by Parliament by law to be expedient in the public interest.
Entry 54:

Regul ation of mnes and nmineral development to the
extent to which such regul ati on and devel opnent under the
control of Union is declared by Parlianment by law to be
expedient in the public interest.

116
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List Il-(State List)
Entry 18:
Land, that is to say, rights in or over Iland, |and

tenures including the relation of |andlord and tenant, and
t he collection of rents; transfer and alienation of
agricul tural l and; inprovenment and agricultural | and;
col oni zati on.

Entry 23:

Regul ation of mines and mineral devel opnent subject to
the provisions of List | with respect to regulation and
devel opnent under the control of the Union
Entry 45:

Land revenue, including the assessnent and collection
of revenue, the maintenance of |and records, survey for
revenue purposes and records of rights, and alienation of
revenues.

Entry 49:
Taxes on | ands and bui | di ngs.
Entry 50:
Taxes ~on mneral rights subject to nay limtations

i mposed by Parliament by law —relating to m ner a
devel opnent .
Entry 66:

Fees in respect of any of the matters in this List, but

not including fees/'taken in any court.
EARLI ER HI STORY

Before proceeding to consider the provisions of the
enactments i mpugned, and the issues debated, before us, it
iS necessary to set out certain-earlier controversies that
led to India Cenent.

Hi ngir Ranmpur Case [1961-2 S.C R 537]

As early as in 1960, this Court had to  consider the
constitutional validity of the Oissa M ni ng Ar eas
Devel opnent Fund Act, 1952 (Orissa Act XXVII of 1952).  S. 3
of the Act enmpowered the State CGovernment to constitute
m ni ng areas whenever it appeared to the Governnent that it
was necessary and expedient to provide anmenities

117
life communications, water supply and electricity for the
better developnent of such areas or to provide for the
wel fare of the residents or workers in areas wthin which
persons enployed in a mne or a group of mnes reside or
work. S.4 enpowered the State Governnent to inpose and
collect a cess or fee on the mnerals extracted the rate  of
whi ch was not to exceed 5% of the valuation of the ninerals
at the pit’'snouth. S.5 provided for the constitution of the
Oissa Mning Areas Devel opnent Fund. The proceeds of the
cess recovered in pursuance of S .4 along wth ot her
subsidies from Covernment, local authorities  and  other
public subscriptions were credited to the fund and the
expenses for such collection debited thereto. The fund has
to be utilised to neet expenditure incurred in connection
wi th such devel opment neasures as the State CGovernnent m ght
draw up for the purposes above nentioned as well as for the
purposes specified in clauses (a) to (e) of S.5(5). The
validity of this levy of cess was challenged by the
petitioner coal conpany in the H ngir Ranpur case as ultra
vires the powers of the State Legislature because (a) the
cess was not a fee but a duty of excise on coal which was a
field covered by Entry 84 of List I in the Seventh Schedul e
and repugnant to the Local M nes Labour Welfare Fund Act,
1947 (Central Act XXXIl of 1947); and (b) even if it was
treated as a fee relatable to Entries 23 and 66 of List |11
in the Seventh Schedule, it was hit by Entry 54 of List |
read with the Mnes and M nerals (Devel opnent & Regul ation)
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Act, (Central Act LIIl of 1948) (‘the MVRD Act’ for short)
or by Entry 52 of List | read wth the I ndustries

(Devel opment and Regul ation) Act (‘the IDR Act’ for short),
1951 (Central ACt LXV of 1951). The first of the above
argunents was based on the fact that the cess was fixed at a
percentage of the valuation of the mneral concerned at
pit’s nmouth. This argunent was based on two considerations.
The first related to the formand the second to the extent
of the levy. Repelling the argument, it was held that the
extent of levy of a fee would al ways depend upon the nature
of the services intended to be rendered and the financia
obligations incurred thereby and cannot by itself alter the
character of the levy froma fee intothe of a duty of
exci se except where the correlation between the |evy and
services is not genuine or real or where the levy is
di sproportionately higher than the requirenents of the
services intended to be rendered. So far as the first
consi derati on was concerned, it was observed that the nethod
in which the fee is recovered is a matter of conveni ence and
by itself it cannot fix upon the levy the character of a
duty of —excise. Though the nethod in which an inpost is
levied may be relevant in determining its character its
significance and effect cannot be exaggerated. The court,
therefore, came to the conclusion that the cess |evied by
the i npugned act was
118
neither a tax nor a duty of excise but a fee.
The second argunent turned on the inpact of the MVRD
Act on the State's power to levy a fee under Entry 66 read
with Entry 23 of List Il _as a consequence of the declaration
contained in S.2 of the Central Act. The Court agreed that
a declaration by Parliament in terns of Entry 54 of List |
operated as a limtation on the |egislative conpetence of
the State Legislature itself and observed:
"if Parliament by its law has declared that
regul ation and developnment of mnes should in
public interest be under the control of the Union
to the extent of such declaration the jurisdiction
of the State Legislature is excluded. In’ other
words, if a Central Act has been passed which
contains a declaration by Parlianent as required
by Entry 54, and if the said declaration covers
the field occupied by the inpugned Act, the
i mpugned Act would be ultra vires not because  of
any repugnance between the two statutes but
because the State Legislature had no jurisdiction
to pass the law"
(underlining ours)
However, the answer to the argunent was easily found by the
Court inasmuch as the declaration on the terns of Entry 54
of List | relied on for the coal conpany was founded on Act

LIT1T of 1948 which was an Act of the Domi nion Legi'sl ature
and not an Act of Parliament. However, the Court did not
stop here. It proceeded to review the provisions of Centra

ACt LIl of 1948 and concluded that, if this Act were held
to contain the declaration referred to in Entry 23, there
would be no difficulty in holding that the declaration
covered the field of conservation and devel opnent of
m nerals, and that the said field was indistinguishable from
the field covered by the inpugned Act. |In coming to this
concl usion the Court pointed out that the rul e-nmaki ng powers
conferred on the Central CGovernnment under Section 6(2) of
the Act included the levy and collection of royalties, fees
and taxes in respect of minerals, mines, quarried excavated
or collected. The circunstance that no rules had in fact
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been framed by the Central Governnent in regard to the |evy
and collection of any fees, it was held, would not nake any
di fference, The Court observed:
"What Entry 23 provides is that the Ilegislative
conpetence of the State Legislature is subject to
the provisions of List | wth respect to
regul ati on and devel opnent under the con-
119
trol of the Union, and Entry 54 in List | requires
a declaration by Parlianent by |aw that regul ation
and devel opnent of mnes should be wunder the
control of the Union in public i nterest.
Therefore, if a Central Act has been passed for
the purpose of providing for the conservation and
devel opnent of minerals, and if it contains the
requi site declaration, then it would not be
conpetent to the State Legislature to pass an Act
in respect of the subject-matter covered by the
said declaration. |n order that the declaration
shoul d be effective it is not necessary that rules
shoul'd be nmade or enforced; all that this required
is a declaration by Parliament that it is
expedient in the public interest to take the
regul ation and devel opment of . mines wunder the
control /of “the Union. |In such a case the test
nust be whether the |egislative declaration covers
the field or not. Judged by this test there can
be no doubt that the field covered by the inpugned
Act is covered by the Central Act LIII of 1948."
The Court then considered the argunent based on Entry 52 of
List | and the provisions of the IDR Act but cane to the
conclusion that the vires of the inmpugned Act could not be
successfully chal l enged on this ground.
Wanchoo J., delivered a separate dissenting judgment.
He held that the levy was not a fee or a land cess but a
duty of excise. He pointed out (at p-579-80) how taxes could
be turned into fees on the so-called basis of quantification
with the help of the device of creating a fund and attaching
certain services to be rendered out of monies in the  fund.
In this view, he did not consider the question howfar the
Central Acts of 1948 and 1951 inpaired the State’s
conpetence to levy the fees in question. He negatived the
State’s attenpt to bring the levy in question (treating it
as a tax) within the scope of Entry 50 of List Il.” He -was
of opinion that the expressions "taxes on ~nineral rights"
referred to taxes on the right to extract minerals and not
taxes on the mnerals actually extracted. He held that the
cess in the present case was not a tax on mneral rights but

a tax on the mnerals actually produced. It was no
different in pith and substance froma a tax on / goods
produced which conmes under Item84 of List | as. duty of
exci se.

Tul l och case [1964] 4 SCR 461

The same issue regarding the conpetence of the Oissa
State Legislature to levy the very same cess cane up for
consi derati on again

120

in the Tulloch case. The scenario had changed because the
l evy now challenged was in respect of the period July 1957
to March, 1958 by which tinme the MVRD Act, 1957 (Central Act
(Central Act LIIl of 1948). The 1948 Act, which had earlier
provided for the regulation of nines and oil fields and for
the developnment of mnerals, was nowlimted only to oi
fields and the 1957 Act provided for the regulation of mnes
and mneral development. S.2 of the 1957 Act, like the
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predecessor 1948 Act, contained the followi ng declaration in
terns of Entry 54 of List I. It read:
"It is hereby declared that it is expedient in the
public interest that the Union should take under
its control the regulation of mnes and the
devel opnent of minerals to the extent hereinafter
provi ded".
but unlike the earlier one this was a declaration contained
in an Act of Parliament which had the effect of inpairing
the |l egislative conpetence of the State under Entry 23 read
with Entry 66 of the State List. The hurdl e which prevented
the Supreme Court from.considering the provisions of the
1948 Act as a bar to the levy of the cess was therefore out
of the way. The Court analysed in detail the provisions of
the i npugned State Act as well as the two Central Acts. It
referred to its conclusion in the Hi ngir-Ranpur case that
the field covered by the inpugned State Act was covered by
the 1948 Act and observed that this fully applied to the
State |Act vis-a-vis the 1957 Act also, particularly as Ss.
18(1) and (2) of the 1957 Act were w der in scope and
anplitude and conferred larger powers on the Centra
CGovernment than the corresponding provisions of the 1948

Act . Counsel for the State attenpted to distinguish the
ambit of the 1957 Act fromthat of the 1948 Act. But the
Court pointed out that the argunent could not prevail. S. 13

of the 1957 Act contai ned an express provision for the |evy
of a fee. S. 25-though not as categorically as s. 6 of the
1948 Act-clearly ‘inplied a power tolevy "rent, royalty,
tax, fee and other suns" a nd, besides, S. 18 of the Central
Act of 1957 were wi der in scope and anplitude and conferred
| ar ger power s on the Central Government than the
corresponding provisions of the Act  of 1948. It was
reiterated, referring to H ngir-Ranmpur and distinguishing
Ch. Tika Ranji & Ors. etc. v. The State of Utar Pradesh &
Os., [1956] S.C R 393 that it was incorrect to think that,
until rules were made under S. 13 or steps taken under S.25
to collect fees etc., the Central Act would not cover the
field. The Court observed, further:

121
"But even if the natter was res integra the
argunent cannot be accepted. Repugnancy ari ses

when two enactments both w thin the conpetence of
the two Legislatures collide and when t he
Constitution expressly or by necessary inplication
provi des that the enactnent of one |egislature has
superiority over the other then to the extent of
the repugnancy the one supersedes the other. But
two enactnents may be repugnant to each other. even
though obedience to each of them is possible
wi t hout disobeying the other. The test of two
| egi slations containing contradictory, for if a
conpetent legislature wth a superior efficacy
expressly or inpliedly evinces by its |egislation
an intention to cover the whole field, the
enactments of the other |egislature whether passed
before or after would be overborne on the ground
of repugnance. Were such is the position, the
i nconsi stency is denonstrated not by a detailed
conparison of provisions of the two statutes but
by the nmere existence of the tw pieces of
| egi sl ati on. In the present case, having regard
to the terns of s. 18(1) it appears clear to us
that the intention of Parlianent was to cover the
entire field and thus to | eave no scope for the
argunent that until rules were framed, there was
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no i nconsi stency and no supersession of the State
Act".

Meeting the argunent that the power to levy a fee was an
i ndependent head of |egislative power under each of the
three legislative lists and that the |l evy of tax undue the
State Act could be traced to this entry, the Court pointed
out the fallacy underlying the argument in the follow ng
wor ds:
"The materials words of the Entries are: "Fees in
respect of any of the natters in this List". It
is, therefore, a prerequisite for the valid
imposition of a fee that it is in respect of a
"matter in the list". If by reason of the
declaration by Parlianent the entire subject-
mat t er of "conservation and devel opnent of
m neral s" has been taken over, for being dealt
with by Parliament, thus depriving the State of
the power which it theretofore possessed, it would
follow that the "matter" in the State List is, to
the extent of the declaration, subtracted fromthe
scope and anbit of Entry 23 of the State List.
There would, therefore, after the Central Act of
1957, be "no matter in the List" to which the fee
122
could be/'related in order to render it valid."

The result was that Tulloch declared the levy of the
cess to be invalid and it was held that, as and from
1.6.1958, the date on which the 1957 Act cane into force,
the Oissa Act should be deemed to be non- exi stent for
every purpose.

Murthy case [1964-6 S.C. R 666]

W now conme to the third i nportant case on the topic,
Murthy v. Collector of Chittoor, which seens to strike a
sonewhat different note although in both Tulloch and, Mirthy
the judgments were delivered within a few nonth of @ each
ot her by Raj agopal a Ayyangar J. on behal f of 5-Judge Benches
whi ch were constituted differently.

The erstwhile Province of Madras (later State of  Taml
Nadu) had been | evying, since long, a cess on |land revenue
under the Madras District Boards Act (Madras Act XlV) of
1920. Under S.78 of the Act, a cess was levied on the
annual rent value of all occupied | ands on whatever tenure
held. It was a tax at two annas in the rupee of the ~annua
rent value of all lands ins the district. The annual rent
value of the land was to be calculated in the —manner
prescribed in S.79 of the Act. The appellant held certain
| ands under a mining | ease (for extraction of iron ore) from
the Governnent which stipulated for the paynment of a
stipulated anmount of dead rent, a royalty on the basis of
every ton of ore mned as well as a surface rent per acre of

the surface area occupied or used. |In the case - of such
lands, S.79(i) provided that "the | ease amount, royalty or
ot her sum payable to the Governnent for the |ands" shall be
taken to be the such |lands, annual rent value. The

appel | ant was, therefore, called upon to pay a cess based on
the royalty paid by himto the State Governnent (of Andhra
Pradesh, which had succeeded to the State of Mdras in
respect of the territories in question) and it was the
validity of this levy which was upheld by the H gh Court
that came up for the consideration of this Court.

It was contended, on behalf of the appellant, relying
on Hingir-Ranmpur and Tul |l och, that the provision inposing
| and cess quoad royalty must be held to be repealed by MVRD
Act of 1948 or, in any event, by the MVRD Act, 1957 (Centra
Act LXVI1 of 1957) and that, after the date when these
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enact ment s

cane into force, the land cess that could be

| evied mnust be exclusive of royalty under a mining |ease.
Di stinguishing the decisions cited, this Court rejected the
contention. |t observed:

123

"It will be seen that there is no resenbl ance,
what ever, between the provision of the Orissa Act
considered in the two decisions and the provision
for the levy of the |and cess under ss. 78 and 79
of the Act with which we are concerned. Secti ons
78 and 79 have nothing to do and are not concerned
with the developnment of mnes and mnerals or
their regulatiion. The proceeds of the Iand cess
are, under s.92 of the Act, to be credited to the
District fund, into which, under the ternms of the
Fi nance Rules in's..V to the Act, the |and-cess
as well as several other taxes, fees and receipts
are directed to be credited. This fund is to be
used under Ch. VII of the Act with which s.112
starts “for everything necessary for or conducive
to the safety, health, convenience or education of
the inhabitants or the anenities of the |ocal area
concer ned and _everything incidental to t he
adm nistration® and include in particular the
several /matters which are nentioned in those
sections. It will thus be seen that there is no
connection between the regulation and devel opnent
of mnes ‘and collection of |and-cess for which
provision  is made by ss.78 and 79 of the Act.
There is therefore no scope at all for the
argunent that there-is anything in common between
the Act and the Central Acts of 1948 and 1957 so
as to require any detail ed examnation of these
enactnments for discovering whether there | is any
over - | appi ng"

A second contention raised before the Court was that, as the

i mpugned

| essee wi
extract ed,
t herefore,
the Court

| and-cess was payable only in the event of the
nning the mneral and not when no mnerals were

it was in effect a tax on the nminerals won and,

on mineral rights. Rejecting this contention
obser ved:
"W are wunable to accept this argument. Wen a
guestion arises as to the precise head of
| egi sl ati ve power under which a taxing statue has
been passed, the subject for enquiry i's what in
truth and substance is the nature of the tax. No
doubt, in a sense, but in a very renote sense, it
has relationship to mning as also to the mnera
won from the mne under a contract. by which
royally is payable on the quantity of mnera
extracted. But that does not stanp it as‘a tax on
either the extraction of the mneral or ‘on the
mneral right. It is unnecessary for the purpose
of this case

124

to examne the question as to what exactly is a
tax on mneral rights seeing that such a tax is
not leviable by Parlianent but only by the State
and the sole limtation on the State’s power to
levy the tax is that it must not interfere with a
law nmade by Parlianment as regards m nera
devel opnent. CQur attention was not invited to the
provision of any such | aw enacted by Parlianent.
In the context of ss.78 and 79 and the schene of
those provisions it is clear that the land cess
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isintruth a "tax on land" within Entry 49 of the
State List".

(enphasi s added)
The Court proceeded to explain why the | and cess before it
was not hing el se except a land tax falling within Entry 49.

"Under s. 78 of the Act the cess is levied on
occupi ed | and on whatever tenure held. The basis
of the levy is the "annual rent value" i.e., the
val ue of the beneficial enjoynent of the property.
This being the basis of the Tax and disclosing its
true nature, s.79 provides for the manner in which
the "annual rent value" is determned i.e., what
is the anount for which the land could reasonably
be let, the benefit to the | essor representing the
rateabl e value "or the annual rent value". In the
case of ryotwari lands it is the assessnment which
is payable to the Government that is taken as the
rentalval ue being the benefit that accrues to the
Governnent. Wiere the land is held under |ease it
is the |l ease anpbunt that forms the basis. Wher e
landis held under a nmining | ease, that which the
occupier is willingto pay is accordingly treated
as the "annual rent value" of the property. Such
a rent value would, therefore, necessarily include
not nmerely the surface rent, but the dead rent, as
well as the royalty payable by the licensee,
| essee or occupier for theuser of the property.
The position then is that the rent which a tenant

m ght be expected to pay for the property is, in
the case of lease-hold interests, treated as the
statutory "annual rent value". It s ‘therefore

not possible to accept the contention, ‘that the
fact that the | essee or |icensee pays a royalty on
the mneral won, which extended only to the nere
use of the surface land, places it in a category
different fromother types where the | essee uses
the surface of the |and alone. In each case the
rent
125

which a |essee or licensee actually pays for the
| and being the test, it is manifest that the | and-
cess is nothing el se except a land tax."

The judgnent of the Suprene Court in the Mrthy case
(supra) held the field from 1964 to 1990.

Murt hy foll owed:

The above type of levy was not peculiar to the State of
Tam | Nadu. In fact, a cess on royalty was bound to be very
remunerative to States having a wealth of mneral resources.
We are inforned that simlar cess is being levied in severa
St at es. We have already referred to the cess levied in
Orissa which cane to be considered by this Court as early as
1961 and 1964 in the Hingir-Ranpur and Tulloch ' cases.
Further cases came up for consideration, on the same lines;
in Bi har, Associated Cenent Co. Ltd. vState of Bihar, [1979]
27 B.L.J.R 64 and Tata Iron & Steel Co. v. State, (C.WJ.C
30/1978 decided on 15.5.84 , the subject matter of C A
592/86 before wus); in Oissa, Laxmi Narayan Agarwala v.
State, A Il.R 1983 Oi. 210; in Rajasthan, Bherulal V.
State, A 1.R 1965 Raj. 161; in Punjab, Sharma v. State,
Al.R 1969 P & H79; in Qjarat, Saurashtra Cement &
Chemi cal Industries Ltd. v. Union, A l.R 1979 Guj. 180; and
Madhya Pradesh, Hiralal Raneshwar Prasad v. State, (mP
410/ 83 decided on 28.3.1986) and MP. Linme Mnufactures’
Association v. State of MP., A l.R 1989 MP. 264 F.B. and,
except for the last two cases from Madhya Pradesh, the
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others wupheld the levy of a cess which depended on
royalties, follow ng Mirthy.
I ndia Cenment case [1990] 1 S.C.C. 12
The correctness of the above |line of decisions cane to
be tested in India Cenent Ltd. v. State. The Governnent of
Tam | Nadu and granted a mning | ease on 19.7.1963 to the
appel lant for extraction of |inestone and kankar for a
period of twenty vyears. The |lease deed, which was in
accordance with the M neral Concession Rules, stipulated for
the paynment of royalty, dead rent and surface rent and also
provided that the | essee was bound to pay all Central and
State CGovernnent dues except |and revenue. At the time the
| ease was obtained, S. 115(1) of the Madras Panchayats Act.
1958 provided for the levy, in each panchayat devel opnent
bl ock, of a local cess at the rate of 45 paise on every
ruupee of |and revenue payable to the Governnent in respect
of any land for every fasli. S.-115(2) provided that the
126
| ocal 'cess will be deened to be public revenue and all the
| ands and buil dings thereon shall be regarded as security
therefore. S 115(3) and (4) set out the various purposes for
which the cess levied and collected under S. 115 could be
utilised. S116 provided for the levy of a |local cess
sur char ge. The nmaxi mum amount of such surcharge was
originally left to be prescribed by the Governnment and was
in 1970 limted to Rs.1.50 on every rupee of Iland revenue
and in 1972 to Rs.2.50 on every rupee of ~ land revenue.
Apparently inspired by the decisionin Mirthy, the Tam|l
Nadu Panchayats (Anmendnment and M-'scel | aneous Provi sions) Act
(Tam | Nadu Act 18 of 1964) added, with full" retrospective
effect, the followi ng Explanation to S.115(1):
"Expl anation: In this sectionand in Section 116,
‘land revenue’ neans public revenue due 'on |and
and includes water cess payable to the governnent
for water supplied or-used for the irrigation of
| and, royalty, |ease anount or other suns  payable
to the government in . respect of land held direct
fromthe government on |ease or |icence, but/ does
not include any other cess or the surcharge
payabl e under Section 116, provided that |ands
revenue remtted shall not be deened to be |and
revenue payabl e for the purpose of this section"
The appellants’ challenge in the High Court to this  |evy-
whi ch was consequent on the 1964 anendnent-was unsuccessful .
The High Court upheld it as a "tax on land" neasured with
reference to | and revenue, royalty or |ease or other anount
as nentioned in the Explanation. The challenge  based on
Entry 54 of List | read with Entry 23 of List Il and the
provi sions of the MVRD Act, 1957 was al so repel |l ed, applying
the decision in Mrthy. The appeal to this Court was
referred to a Bench of seven Judges who cane to the
conclusion that Murthy dity of the levy of the cess. It may
be necessary to refer, in greater detail, to some passages
in the judgnment later but it will be convenient,. for the
present, to sumarise the salient conclusions of the Court.
These were:

1. The | evy could not be supported under
(a) Entry 45 of List Il: as it is not a tax on |land
revenue, an expression which has a well def i ned
connotation. ‘Land revenue’ is separate and distinct

from ‘royalty. The Explanation to S.115(1) itself
proceeds on the basis that royalty cannot be |and
revenue
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properly so called or conventionally so known.
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(b) Entry 49 of List Il: as it is not a tax on
I and. A tax on land can only be levied on tax as a
unit, must be inposed directly on | and and nust bear a
definite relationship to it. There is a clear

di stinction between a tax directly on land and a tax on
income arising from land. The cess is not a tax
directly on land as a unit but only a tax on royalty

which is indirectly connected with land. In the words
of (Oza. J. it is a tax not only on land but on | abour
and capital as well. It could have been treated as a

tax on land if it had been confined to ‘surface rent’
i nstead of ‘royalty.

(c) Entry 50 of List Il: as a tax on royalty as
it is not atax on mineral rights and so is outside the
purview of Entry 50. Even otherwise, Entry 50 is
subject to the provisions of List | and is, therefore,
subject to the declaration contained in, and the
purview of , the MVRD Act 1957.

2. Even if the cess is regarded as a fee, the State’'s
conpetence to levy the sane can, if at all, only be
justified with reference to Entry 23 and Entry 50 of List 11l
but this recourse is not available as the field is already
covered by Central Legislation referable to Entry 54 of List
l.

3. Murthy was /not rightly decided. The view of the
Raj ast han, Punjab, ~ Gujarat and Oissa deci si ons was
overrul ed. In the view taken by the Court, i.e. Mdhya
Pradesh ruling was not exanined n detail, particularly as it

was said to be pending in appeal before the Suprene Court.

In issue before us now arethe |evies of cesses based
on royalty fromlands containing mnerals by the States of
Orissa, Bihar and Madhya Pradesh. Since the relevant
statutes vary in detail and the parties concerned have also
taken different stands, enphasising different aspects, the
arguments have to be considered and dealt with separately,
We may, however, mention that the appeal s before us ' include
those in the cases of Laxmi Narayan Agarwalla (Orissa). |and
Haril al Ranmeshwar Prasad (Madhya Pradesh) noticed earlier

THE VARI OQUS ENACTMENTS

ORI SSA

The invalidation in 1961 of Oissa Act XXVI| of 1952 in
Hi ngir Ranmpur apparently rendered it necessary for the State
to bring in fresh
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| egi sl ation. The Orissa enactnent with which we are now
concerned is the Orissa Cess Act (Orissa Act Ilof 1962) as
amended by Act 42 of 1976. According to the Statement of
njects and Reasons acconpanying the bill, the primry
objective of the legislation is to condense and sinplify the
existing law on the subject by consolidating the different
enact ments, custons and usages relating to the |l evy of cess
in the State, to cure defects and deficiencies therein and
to introduce uniformty in the | evy of cess throughout the
State. The Act proposed to adopt a uniformrate of 25 paise
in the rupee of the annual rental value and distribute the
entire gross collection anbng the zilla parishads, panchayat
samithis (referred to as ‘samithis’ in the Act) and granma
panchayats in the ratio 5:8:12 respectively thus providing
them with enhanced revenues to enable them to discharge
their statutory responsibilities nore efficiently by taking
up devel opnment works and providing better anenities to the
people of the State. |Its principal provisions are as
fol |l ows:

(i) Under Section 4, fromand after the commencenent of
the Act, all lands (other than | ands which were not liable




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 60

to paynent of rent or revenue before 1.4.77 and | ands which
were subject to a tax on land holdings sunder a 1950
Muni ci pal Act) are made liable to the paynent of cess (in
addition to any land revenue, tax, cess rate or fee
ot herwi se payable in respect thereof) determ ned and payabl e
"as herein provided'. A 1976 amendnent makes it clear that
‘lands held for carrying on mining operations" ar not exenpt
fromthe cess.
(ii) The "rate of cess, assessnent [and] fixation of
cess year" are dealt with by S.5 which originally read thus:
"5.(1) The cess shall be assessed on the annua

value of all lands on whatever tenure hel d
cal cul ated in the manner hereinafter appearing.

(2) The rate per year at which such cess shall be
levied shall - be ‘twenty five percentum of the

annual val ue of the |and.

(3) X X x"
Sub-section(2) was amended by Act 13 of 1970 by substituting
of 50% i n place of 25% but a 1982 anmendnment inserted S.5A to
provide ‘that for a period 1.4.1977 to 31.3.1980, the cess
would be levied at 25% of the annual value in respect of
 ands held for carrying-on mning
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operations. S. 5 was again anended by Act 15 of 1988 w.e.f.
26.10.1988 to read thus:

"(2) The rate at which such cess shall be |[evied

shal | be.

a) in case of lands held for carrying on nining

operations in relationto any mneral, on such

percentum of the annual” val ue of the said | ands as

speci fied against that mneral in Schedule Il; and

b) in case of other lands fifty percentumof the

annual val ue.
Cl ause (a) was agai n anended by Act 17 of 1989 to read thus:

"(a) in the case of land held for <carrying on

m ning operations in relation to any mneral, such

percentum of the annual value as the State

CGovernment may, by notification, specify fromtine

to tine in relation to such mineral".
It will thus be seen that, in place of a fixed rate, an
elasticity was provided for, initially, by requiring the
rates to be specified in the Schedule differently for
different mnerals. Schedule Il prescribed the percentage
which the cess was to bear to the annual value; the
percentages varied from650%in the case of -sand, to 300%in
the case of coal, 200%in respect of certain mnerals such
as iron ore, limestone, nanganese ore (except those neant
for export or cenment manufacture), 150%in ‘the case of
certain other mnerals and 100%in respect of . the rest.
Further elasticity was provided for in 1989 by leaving it to
the Government to vary the rates by a sinple notification
I n consequence of this amendment, Schedul e has been ‘onitted
and a notification has been issued prescri bi ng t he
percentage of the royalty or the dead rent (as the case may
be) that is to be levied as the cess in respect of various
itenms of specified minerals. The rates specified are 650%
400% 300% 200% and 150% In respect of all minerals not
specified in the notification, the rate of cess is to be
100% of the royalty or dead rent.

(iii) S.6 specifies the person by whom the cess is
payable. In so far as is material for our present purposes,
it directs that the cess is payable "(c) by a person for the
l ands he holds for carrying on mning operations and shal
be paid by himto the Governnent”. This clause was inserted
in S.6 simultaneously with the amendnent of S.5 by Act 42 of
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1976.
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(iv) "Annual value" is defined in S.7 thus:
"7. Annual Value-(1) The annual value of |ands
held by a raiyat shall be the rent payabl e by such
raiyat to the land-1ord i mediately under whom he
hol ds the | and:
X X X X X X

(2) In the case of lands held as an estate the
annual val ue shall be the aggregate of -
(a) the anmpbunt which the internediary is entitled
to receive on account of revenue or rent less the
amount payabl e by such internediary as revenue to
the internmediary i medi ately superior to himor to
the CGovernnent, as the case may be; and
(b) the rent, if any, payable held for carrying on
m ni ng operations, the annual value shall be the
royalty or, as the case may be, the dead rent
payabl e by the person carrying or m ni ng
operations(s) to the Government."

The Explanation to the section defines "dead rent" and

"royalty" in terms of  their definitions in the MVRD

Act,1957. It also states the "royalty" would include "any
payments made or likely to be make to the Governnent for the
right of raising’ mnerals fromthe land which shall be

calcul ated on every tone of such minerals despatched from
the land at the sane rate as prescribed under the said Act
or such other rate as may be fixed by the Governnent but not
exceedi ng the anpunt. whi ch woul d have been ot herw se payabl e
as royalty under the said Act". Act 17 of 1989 al so anended
S.7(3) to red thus:

"(3) In the case of lands held for <carrying on

m ning operations, the annual value shall be the

royalty or, as the case may be, the dead rent

payabl e by the person carrying on nm ni ng

operations(s) to the CGovernment or the pit’'s mouth

val ue wherever it has determ ned".
This was apparently intended to regulate the cess on coal in
respect of which the pit’'s nouth value had been determ ned.
So a notification
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dated 14.8.89 was issued to provide that the cess in
respect of coal bearing | ands would be 30% of the pit’'s
nmout h val ue of the said mneral
(v) Sections 8 to 9B provide for the assessnent of the

cess in respect of various cases. S.9B, inserted by the 1976
amendment, provi ded:

"9B- Assessnment of cess on | ands held for mning

operations:

(1) The cess payable in respect of lands held for

carrying on mning operations shall be assessed in

the prescribed manner

(2) Nothing contained in Sections 8,9 and 9A shal

apply in relation to the assessnent of cess in

respect of the aforesaid | ands:
The prescribed manner of such assessment had been already
set out in the Orissa Cess Rules, 1963. Rule 6A, inserted
in 1977, deals with this but it is unnecessary for us to
consider the details except to mention that it is assessed
and collected, along with the anbunt of royalty or dead
rent, by the Mning Oficer concerned.

(vi) S.10 also needs to be referred to. It originally

read thus:

"10. Application of proceeds of the cess: (1)

Not wi t hst andi ng anything contained in any other
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| aw t he amount coll ected as cess shall be credited
to the Consolidated Fund of the State and shall be
utilised in the foll owi ng manner, nanely:
(a) amounts collected in respect of lands wthin
the local Iimts of any Miunicipality or Notified
Area constituted under the Orissa. Minicipal Act,
1950 shall be paid to the concerned Muinicipa
Council or Notified Area Council, as the case may
be; and
(b) amounts other than those referred to in clause
(a) shall be distributed in the prescribed manner
among the G ama Panchayats, Samitis and Parishads
inthe ratio of twelve is to eight is to five
132

Expl anation- ~1n this section "G anma Panchayat"
nmean a Gama panchayat constituted wunder the
Oissa G ana Panchayats Act, 1948 and "Samiti"
and "Parishad" respectively mean the Samti and
Parishad constituted under the Oissa Panchayat
Samiti ~and Zila Parishad Act, 1964 and "Samiti"
nmeans a panchayat samiti constituted wunder the
Ori ssa Panchayat Samitis Act 1959.

Oissa Act 13 of 1970 substituted the followi ng section for

the above:
"10 Application of proceeds of the cess. (1)
Not wi t hst andi ng anything contained in any other

law, the ampunt <collected as cess shall be
credited to the Consolidated Fund of the State and
shell be utilised for the follow ng purposes,
nanel y:

(a) primary education;
(b) contribution to Grama-Panchayats; and
(c) contribution to Samtis.

Expl anation-In this section"Gam Panchayat" neans

&

G ama Panchayat constituted under the Oissa Panchayat

Samtis Act, 1959.

(2) The proportion in which the anmount collected
as cess is to be allotted for the said purpose
shal |l be as may be prescribed.

As substituted by Act 42 of 1976, it reads:

"10. Application of proceeds of the cess: (1)
Notwi t hst andi ng anything contained in any other
law, all anpunts collected as cess shall be
credited fifty percentum of those which represent
cess collected in respect of lands, ~other  than
| ands held by carrying on nining operations, shal
be utilised for the follow ng purposes, nanely: -
(a) primary educati on;

(b) contribution to Grama Panchayats: and

(c) contribution to Samtis.

(2) The allotment of anpunts to be wutilised for
the pur-
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poses nentioned in clause (a) , (b) and (c) of
sub-section(1l) shall be made in such proportion as
may be prescribed"”

Bl HAR

W shall nowturn to the relevant provisions of the
Bihar Act. Bihar is governed in this respect by the
provisions of the Bengal Cess Act (Act |IX of 1880). It is
sufficient to refer to the provisions of Sections 4 to 6,9
and to certain notifications.

(i) Adefinition of ‘royalty’ was introduced in S. 4 of
the Act by an ordinance of 1975. It was anended by the
Bi har Fi nance Act, 1981 and then by the Bi har Finance Act,
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1982. The definition as anended, w. e.f. 1.4.1982, by the

latter reads as follows:
"royalty for the purpose of this Act in respect of
m nes and quarries neans paynment (which includes
dead rent) made or likely to be made to the owner
of mines and mnerals for the right of working the
sanme on the quantity or value of such produce by a
| essee if the |land had been under a | ease granted
under MVRD Act, 1957, and rules nmade thereunder
and includes any anount which Government nay
demand from the appropriation of mnes and
m nerals belonging to the Governnent and any
amount that may be paid as or in lieu of royalty
for the right of working mnes and quarries in
ar eas hel d or acquired under any Act or
agreenent .

At the end of the section it added t he fol l owi ng

‘interpretation clause’:

"Valuation of _mneral bearing |and" neans
with reference to assessnent of local cess in any
year— on | and hel'd for working mnes and quarries
the value at~ pit's mouth of all the nmninera
extracted formthe land in that year

and the Expl anation, which defines the value at pit’'s nouth
of a m neral
(ii) S.5 provided that, fromand after the comencenent
of this Act, in any district or part of a district, all
i movabl e property 'situate therein except otherwise in
Section2 provided shall be liable to the paynment of a |oca
cess.
134
(iii) Section 6, again, is a nuchanended section, As
substituted by Ordinance No.209 of 1975 dated 2.12.75, it
read:
"6. Cess has to be assessed: The | ocal cess shal
be assessed on the annual value of |ands and unti
provi si on to the contrary is made by the
Parlianment on the royalty of mines and ‘quarries,
sale value of the other inmovable  properties
i ncluding forest produce and annual net profits
from trammays and rai lways as cont ai ned
respectively as prescribed in this Act and the
rate at which the |local cess shall be levied for
each other shall be-

(a) in the case of royalty, the rate wll be
determ ned by the governnment fromtine to tine but
it will not exceed the amount of royalty;

(b) in the case such annual net profits, fifteen
pai se on each rupee of such profits;

(c) in the case of annual value of lands,” twenty
pai se per rupee of the annual value; and

(d) in the case of sale value of imovable
properties including first produce, the rate wll
not exceed 10% and the State CGovernnent nay, by
notification, prescribe fromtinme to tinme the
comodities on the sale of which cess would be
levied along with the rate at which it would be

| evi ed".
It was anmended by a series of Bihar Cess (Amrendnent)
ordi nances between 1975 and 1982 . It was further anended

by the Finance Act, 1982 (w.e.f. 1.4.82), the Finance Act,
1984, the Finance Act, 1985 (w.e.f. 1.8.1985) and the Bihar
Cess (Amendnent) Ordi nance, 1985, After the last of these
amendnments, the section stood thus:

"S.6. Cess howto be assessed: The local cess
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shal | be assessed on the annual value of the |ands
and, until provision to the contrary is nmde by
the Parlianent, on the royalty of mnes and
quarries or on value of mneral bearing land as
the case my be, sale value of other inmovable
properties including forest produce and annual net
profits from trammvays and railways ascertained
respectively as prescribed in the Act and the rate
at which the local cess

135
shall be levied for each year shall be-
(a) in the case of royalty, the rate wll be
determ ned by the Governnent fromtine to tine but
it will not exceed five times the anmount of

royalty, provided that the |local cess payable in
any one year shall not be less than the anount
arrived at by nultiplying the dead rent with the
rate of cess determ ned undo cl ause (a);
(aa) in the case of value of mneral bearing |and,
where the 1local cess payable in any year in
respect of any mineral bearing | and as assessed in
clause (a) is lessthan 30 per cent of the value
of mneral  bearing land in that year, then,
not wi t hst andi ng- anyt hi ng hereinbefore contained,
the State Governnent nmay assess the local cess at
such percentage of the value of the ninera
bearing | and, not exceeding [of] 30 per cent, as
may be notified in the Oficial Gazette from tinme
to time although the cess so assessed may exceed
five times the anounts of royalty;
(b) in the case of annual net profit, fifteen
pai se on each rupee of such profits;
(c) in the case of annual value of land, twenty
five paise per rupee of the annual value; and
(d) in the case of sal e value of imovable
properties including first produce, the rate wll
not exceed 30 per cent ‘and the State Governnent
may , be notification prescribe fromtine to tine
the commodities on the sale of which cess would be
levied along with the rates-at which it would be
| evied".

The Bi har Cess (Amendnent) Ordinance, 1987 (replaced by  Act

3 of 1988) substituted 40% for 30%in clause (aa).

(iv) S.9 of the Act deals with the application of the
proceeds of cess. It has been anended fromtine to tine,
inter alia in 1976, 1977, 1978, 1979, 1980, 1981 and 1982.
After all these amendnents, the section stood thus:

"9. Application of the proceeds of cess:. The
proceeds of local cess and all suns . levied or
recovered as interest or
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otherwise shall in each district be paid in the
di strict fund-
(i) at such rate as may, fromtime to tine, be
determ ned by the State Governnent in the case  of
| ocal cess on annual val ue of |and; and
(ii) at such rate as may, fromtinme to tine, be
determ ned by the State Government, subject to a
maxi mum of twenty per cent in case of local cess
on royalty of mnes and quarries, or value of
m ner al bearing land, sale value of ot her
i movabl e properties, forest produce and annua
net profit fromtramvays and railways and the
remai ni ng amount shall be deposited in the
consol i dat ed fund of t he State f or t he
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construction and naintenance of other works of

public utility;

XXX XXX XXX XXX XXX

Provided further that out of the renmining anount

not less than ten percent of the anbunt of the

| ocal cess collected under clause (a) or clause

(aa) of Section 6 shall be spent for purposes

relating to mneral devel opnent’’.

(v) In exercise of the powers conferred by S. 6 above,

the State GCovernment issued a notification on 20.11.80
determining the rate of cess on the amount of royalty of al
mnerals of the State at 100% w.e.f. 1.2.1980. Qur attention
has also been drawn to, and sone print nade of, a
notification dated 20.4.85 by which the State Governnent,
nodi fying the earlier notification of 1.10.1981, determ ned
the rate of cess ‘‘“on the amount of royalty of iron ore
which is extracted frommanually operated iron ore nines’
at 100% w.e.f. 1.10.84 which was followed up by a
notification -dated 20.11.85 enhancing the rate at 300% on
the anount of royalty of iron ore we.f.21.6.85 in respect
of mnes other than those in which'the ore is extracted
manual ly. Qher notifications were also i ssued deternining
the rate of cess in respect of other minerals as indicated
bel ow :

Dat e of Ef fective M ner al Rat e

Noti fication Dat e

20.11. 85 21.6.85 Bauxite Ore, sand 500%
for stow ng

20.11. 85 21.6.85 Copper Ore and 300%
ur.ani um

20.11. 85 21.6.85 Li me stone and
kynite 200%

20.11.85 21.6.85 Coal 30% of pit’'s

mout h val ue or
500% on t he

anmount ' of
royal ty
whi chever is
great er
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Madhya Pradesh:

In Madhya Pradesh, two statutes have to be considered:

The first is the Madhya Pradesh Upkar Adhi niyam 1981
(Act 1 of 1982). It provides for the levy of an energy
devel opnent cess (Part 1), an urban devel opnment cess (Part
1), a cess on transfer of vacant land (Part I11),” and a
cess on storage of coal (Part IV). The Act provided that the
cesses levied under Parts | and IV should first be credited
to the Consolidated Fund of the State but subsequently
withdrawn and credited to a separate El ectrical Devel opnent
Fund [Ss.3(2)] and Coal bearing Area Devel opnent “Fund [s.
12(1)] and that the anmounts to the credit of the funds as
well as the cesses collected under Parts Il and IIl ‘should
be utilised for special purposes connected respectively with
energy developnent [S.3(3)] devel opment of coal bearing
areas [S.12(2)] wurban developrent [S. 7(2)] and rura
devel opnent [S. 9(5)]. Act 21 of 1987 changed Part IV into a
part dealing wth ‘‘cess on land held in connection wth
mneral rights’’ with full retrospective effect. Part IV, as
now substituted, deals only with *‘land situate in the State
and held under a mning lease for wundertaking mning
operations in relation to major mneral including operations
for raising, winning or extracting coal’’. Section 11 and 12
read thus:

‘*Section 11: There shall be levied and collected
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a cess on land held in connection with mnera
rights at such rate as may be notified by the
State Governnment per ton of mmjor mineral raised
and the rate of cess prevailing in respect of coa
during the period comencing from the date of
commencement of the Principal Act and ending on
the date of commencenent of the Madhya Pradesh
Upkar (Sanshodhan) Adhi niyam 1987, shall be
deened to be the rate of cess notified under this
sub-section in respect of coal
Provided the subject to the Iimtation nmentioned
above the State Governnent may, by notification
i ncrease or
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reduce the rate of cess at an interval of not |ess
than one year, where the rate is increased it
shall not be in excess of fifty per cent of the
rate for the tine being in force
Provi ded further that every notification under the
above proviso shall be laid on the table of the
Legisl ative Assenbly and the provisions of Section
24-A of the Madhya Pradesh General C auses Act,
1957 (No. 3 of 1958) shall apply thereto as they
apply to rule.
(2) The rate of cess to be notified for the first
time in exercise of the powers conferred by Sub-
section (1) shall be effective fromthe [first of]
April, 1987.
(3) The cess levied under sub-section (1) shall
subject to and in accordance withthe rules made
in this behalf, be assessed and collected by such
agencies and in such nmanner as may be prescribed.
(4) The agenci es prescribed under sub-section (3)
shall for the purpose of assessnment, collection
and recovery of cessand all mtters connected
therewith, exercise suchof the powers conferred
upon the authorities specified in section/'3 of the
Madhya Pradesh General Sales Tax Act, 1958 (No. 2
of 1959) for the purpose aforesaid inrespect of
sales tax wunder said Act and the rules nade
thereunder, as nmay be prescribed as if such
agencies were the authorities specified in - the
section 3 and the cess on land held in connection
with mneral rights were the tax |evied under the
said Act.
Section 12 : The proceeds of the cess on land held
in connection wth the mneral rights may be
utilised by the State Government for the genera
devel opnent of the mineral bearing areas.’

Section 12 has, however been omtted by an Amendi ng Act
of 1989, again, with full retrospective effect i.e. from
1.10.1982.

It appears, however, that there was in force in ' Mdhya
Pradesh w.e.f. 1.11.1982 another statute |evying mineral
devel opnent cess. It was the M P. Karadhan Adhi niyam 1982
(Act 15 of 1982) as anmended by M P. Acts 1983 and 13 of 1985
whi ch was chal | enged before the
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MP. Hgh Court in Hiralal Raneshwar Prasad v. State and
ot her connect ed cases. The Madhya Pradesh Kar adhan
Adhi niyam 1982, was enacted by State Legislature ‘‘to
provide for levy of school building cess, forest devel opnent
cess and mneral areas developnent cess and matters
incidental thereto’’. Part Il of the Act deals with the
school building cess. Section 5 therein requires the hol der
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of every holding of six hectares and above to pay the schoo
building cess as provided therein. The proceeds of the
school building cess are required by S.4 to be credited to a
separate Fund supplenmented by a State contribution equal to
50% t hereof and utilised for construction and furnishing of
primary school buildings in non-urban areas. Part 111 of the
Act deals wth the forest developnent cess. Section 7
i nposes forest devel opment cess on every sale or supply for
forest produce by the Forest Departnent. The proceeds
thereof are to be credited to a separate Fund and wutilised
for social forestry, afforestation, reforestation, forest
rehabilitation and other purposes connected wth forest
devel opnent. Then cones Part 1V dealing with the mnera
areas devel opnent cess, the provisions of which are rel evant
for the purpose of these appeals and it is the charging
provision therefor —contained in Section 9 which has been
attacked as constitutionally invalid. The Section read thus:
‘9. Levy ~of mneral areas devel opment cess on
| and under mining | ease’’.
(1) There shall be levied and collected on the
land~ held wunder a mining |lease for undertaking
m ni ng operation a mineral areas devel opnent cess
at the rate of twenty five percent of the renta
val ue thereof.
(2) For/ the purpose of sub-section (1), renta
val ue shall’ be equal to the royalty or dead rent,
as the case may be, whichever i s higher

(3) The mneral areas developnent cess shall be
payabl e by person towhomthe mning lease is
gr ant ed.

(4) The mneral areas devel opnment cess shall
subject to and in accordance with the rules nade
in this behalf, be collected by such agencies and

in such manner as may be prescribed and shall be
applied towards developnent of mneral bearing
areas’’ .
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The 1983 anendnent substituted the foll owi ng sub-section (1)
in Section 9:
‘(1) There shall be levied and collected on the
land held wunder a mining lease for undertaking
m nor operations for a mpjor mneral, a mnera
areas devel opnment cess at the rate of one _hundred
percentumo the rental value thereof’’.
The 1985 anmendnent substituted the followi ng sub-section in
pl ace of the above w.e.f. 1.8.1985:
“*(1) There shall be levied and coll ected-
(a) on the land held under mning |ease for
undert aki ng m ning operations for a najor mnera
other than coal a mineral areas devel opnent cess
at the rate of one hundred percentum of the renta
val ue thereof;
(b) on the land held under mning |ease for
undert aki ng m ning operations for coal, a mnera
area devel opnment cess at the rate of the hundred

twenty five percentum of the rent al val ue
thereof’ .
and al so made a provision for paynent of interest on arrears
of cess. Rules have been franed under this Act called *°‘The

Madhya Pradesh M neral Areas Devel opnent Cess Rul es, 1982"'.
Rule 3 provided for the collection of the cess every nonth
along with the royalty or dividend. Rule 10 thereof is alone
relevant for the purpose of these partitions and read as
under :

‘*10. Application of cess: The State CGovernnent
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shall decide fromtine to time the nmanner in which
the anpunt collected fromcess shall be wutilized
for the devel opment of mining | ease areas’’

In 1985, an anendnent substituted the words ‘‘mnera
bearing’’ for the words ‘‘mining lease’’ in this rule. It
w | be seen that, unlike the cesses referred to in Part |
and 111, the Act did not provide for the creation of a

separate Fund for the mineral areas devel opnent cess. The
manner of wutilisation thereof was also left to the
di scretion of the State Governnent though it had to be spent
for devel opnent of mineral bearing areas.
141
THE CONTENTI ONS
ORI SSA
In the historical and statutory context set out above,

the attenpt of Sri T.S. Krishnanurthy lyer, |earned counse
for the State of Orissa to save the inpugned |egislation of
the State is two fold. First, he points out that in India
Cenent | the statute, by Ss. 115 and 116, inposed a cess and
surcharge on ‘|l and revenue’' -and the explanation to s. 115
defined *“land revenue’ to nmean ‘royalties’. In other words
that was a clear case of direct cess or Tax on royalties.
Here, on the other hand, s:5 makes it clear that what the
| egi sl ature has provided for is a tax assessed on the annua
val ue of all lands, on‘whatever tenure held, calculated at a
percentage of the annual value of theland. S. 7, which
defines ‘annual value', provides for different nmeasures for
determ ni ng the annual value in respect of |lands held under
different kinds of tenures; and, in the case of lands held
for mning operations, the nmeasure of such annual value is
the royalty or dead rent paidto the Governnent. On a proper
construction of the statute, he submts, the cess levied is
a cess or tax on land and the ‘royalty’ is only taken as a
nmeasure for determ ning the quantum of tax. He contends that
India Cenent only forbids a cess or tax on royalty as ' such
and not a cess or tax on |land, which may be neasured by
reference to the royalty derived fromit. He presses in aid
of his argunment the well-marked distinction between the
subject nmatter of a tax and its neasure outlined, anongst
others, in Ralla Ranmis case [1948] F.C.R 207 at pp. 218, 224
and Bonbay Tyre International v Union, [1984] 1 S.C. C 487 at
pp. 481-4. This argument, Sri lyer contended, is based on
the statutory | anguage used in the Oissa Cess Act, 1962 and
shoul d prevail independently of the correctness or otherw se
of Miurthy, Secondly, he subnitted that ‘royalty’ is not a
tax and the cess on royalty is also not a tax but ~only a
fee. This viewis supported, he said, by the JIlimtations
inmposed in the statute on the nodes of its utilisation
Being a fee, the State Legislature’ s conpetence to inpose it
has to be determned with reference to Entry 23 read wth
Entry 66 of the State List. So doing, the validity  of the
levy has to be upheld as, in counsel’s subnission, the
declaration contained in, and the provisions of, the MVRD
Act, 1957 do not, in any way whittle down or inpair  this
conpet ence

Basically, it will seen, two questions arise-

(1) Can the cess be considered as ‘‘land revenue’

under Entry 45 or as a ‘‘tax on land’’ under Entry

49 or as a '‘tax
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on mneral rights’’ under Entry 50 of the State

List?

(2) If the answer to question (1) is in the

negative, can the cess be considered to be a fee

pertaining to the field covered by Entry 23 of the
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State List or has the State been denuded of the
| egi sl ative conpetence under this Entry because of
Parliament havi ng enacted the MVRD Act, 19577

Taking up the first question, the attenpt to bring the
| evy under Entry 45 of the State List proceeds in two steps.
First, land revenue is the sovereign’s share of the proceeds
of the land belonging to the sovereign and is represented,
in the case of land containing mnerals, by the paynent of
royalty to the Government. Second, the <cess, being an
accretion to royalty, partakes of the sane character. This
argunent, however, rmust fail in view of the categorica
observations of the Supreme Court in india Cenent, (vide
paras 20 and 21) as to the connection of the expression
‘land revenues’. At least;, inlIndia Cenment, the statute
sought to include royalty within the nmeaning of ‘land
revenue’ but there is no such provisionin the Oissa Act
and, this being so, royalty or the tax thereon cannot be
equated to | and revenue. The cess here cannot be, therefore,
br ought under Entry 45.

Turning next to Entry 50, though Murthy left open the
guesti on how far a levy of this nature can be considered to
be a tax on mneral rights (vide page 676), India Cenent has
chosen to approve the contrary view of Wanchoo J. in his
di ssenting judgnent in Hngir Rampur (para 30). Actually, it
appears that the observations of Wanchoo J. have not been
fully examned. The |earned Judge held that the tax in the
case before himwas not a tax on mineral rights because it
was levied on the value of the nminerals extracted. If his
observations in this context are read as a whole, it would
seem that he al so was of opinionthat a tax on royalty would
be a tax on mineral rights, for he observed (at pp. 582-3):

‘ The next contention on behalf of the State of
Oissa is that if the cess’is not justified as a
fee, it is a tax under item50 of List Il of the
Seventy Schedule. Item 50 provides for taxes on
m neral rights subject toany limtations / inposed
by Par | i anent by ‘law relating to m nera
devel opnent. This raises a question as to what are
taxes on mnineral rights. GObviously, taxes on
mneral rights nmust be different from taxes on
goods produced in the nature of duties of excise.
| f
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taxes on nineral rights also include taxes  on
m nerals produced, there would be no difference
between taxes on mineral rights and duties of
excise wunder item 84 of List I. A conparison of
List | and Il of the Seventh Schedul e shows . that
the same tax is not put in both the Lists. ~ There
fore, taxes on mnerals rights nust be different
fromduties of excise which are taxes on.-mnerals
produced. The difference can be understood if one
sees that before nminerals are extracted and becone
liable to duties of excise sonebody has got to
work the mnes. The usual nethod of working them
is for the owner of the mine to grant mning
| eases to those who have got the capital to work
the mines. There should therefore be no difficulty
in holding that taxes on mneral rights are taxes
on the right to extract minerals and not taxes on
the mnerals actually extracted. Thus tax on
m neral rights would be confined, for exanple, to
taxes on |eases of mineral rights and on prem um
or royalty for that. Taxes on such prem um and
royalty would be taxes on mineral rights while
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taxes on the mnerals actually extracted would be
duties of excise. It is said that there my be
cases where the owner hinmself extracts minerals
and does not give any right of extraction to
somebody else and that in such cases in the
absence of mining | eases or sub-leases there would
be no way of leaving tax on mneral rights. It 1is
enough to say that these cases also, rare though
they are, present no difficulty. Take the case of
taxes on annual val ue of buildings. Were there is
a lease of the building, the annual value is
determ ned by the |ease-noney; but there are nany
cases where owners thenselves live in buildings.
In such cases also taxes on buildings are |evied
on the annual value worked out according to
certain rules. There would be no difficulty where
an owner himself works the mne to value the
mneral rights on the same principles on which
| eases of mneral rights are nade and then to tax
the royalty which, for exanmple, the owner night
have got if instead of working the mne hinmself he
had |eased it out to sonmebody el se. there can be
no doubt therefore that taxes on mneral rights
are taxes of this nature and not taxes on mnerals
actual ly/ produced. Therefore the present cess is
not a tax on mineral rights; it i's atax on the
m neral s actual |y produced. Therefore the present
cess is not atax on mineral rights; it is a tax
on the mnerals actually produced and can be no
different in pith and substance from a
144
tax on goods produced which cones under ltem 84 of
List |, as duty of excise. The present |evy
therefore under s. 4 of the Act cannot be
justified as a tax on mneral rights.
However, the conclusion of India Cenent is clear that a tax
on royalties cannot be a tax on mnerals and we are bound
thereby. This apart, we shall also advert, while discussing
the second question, to another hurdle in the way of the
State’'s attenpt to have recourse to Entry 50, which has al so
been touched upon by India Cenent.
Can, then, the cess be described as atax on land '?
The Status considered in India Cenent, as Sri lyer correctly
points out, was differently worded. It purported to levy a
cess on land revenue and ‘royalty’ was brought wthin the
definition of that expression. It was therefore, ~a case
where they levy had no reference to land at all but only to
the income fromthe land, in the case of Government | ands,
got by way of |land revenue or otherwi se. Here the Statute is
different. The objective of the Cess Act as set out earlier
is tolevy a cess on all land. Indeed, originally the idea
was to levy a uniformcess at 25% of the annual val ue of al
 and whi ch was subsequently raised to 50% It is argued that
the tax here is, therefore, atax on land and it is
immaterial that this tax is quantified with reference to the
income yielded by the land. A tax on land nay be Ilevied,
inter alia with reference to its capital value or wth
reference to its annual value. One realistic nmeasure of such
capital or annual value will be the income that the |and
will vyield just as, for property tax purposes, the annua
value is based on the anount for which the property can
reasonably let fromyear to year. The inconme fromthe |and
may be nore or |less due to a variety of reasons. In the case
of agricultural lands, it may depend on the fertility of the
soil, the sources of irrigation available, the nature of
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crops grown and other such factors. Likew se, where the | and
is one containing mnerals, naturally the value (whether
annual or capital value) will be nore if it contains richer
mnerals and can be legitimately neasured by reference to
the royalties paid in respect thereof. the nmere fact, it is
argued, that the annual value is neasured with reference to
the royalty, dead rent or pit’'s nouth value of the ninera
does not nmean that it ceases to have the character of a tax
on land. In this context, Sri lyer places strong reliance on
the decision of a Constitution Bench of this Court in Ajay
Kumar Mikherjea v. Local Board of Barpeta, [1965]3 S.C R

47. There a |ocal Board was authorised to ‘‘grant....a
license for the use of any land as a market and inmpose an
annual tax thereon’’. The Court held, exam ning the Schene

and the | anguage of the provision in question, that the tax
i mposed was a tax
145

on |and under Entry 49. The Court indicated the follow ng
approach to the issue before it:

‘*The first question which falls for consideration

therefore is whether the inpost in the present

case is a tax on land within the neaning of Entry

49 of List 1l of the Seventh Schedule to the
Constitution. It is well-settled that the entries
in the’ three legislative lists have to be

interpreted interpreted in their wi dest anplitude
and therefore if a tax canreasonably be held to
be a tax'on land it wll come within Entry 49.
Further it is equally well-settled that tax on
| and may be based on the annual value of the |and
and would still be atax on | and and would not be
beyond the conpetence of the State legislature on
the ground that it is a tax on inconme: see Ralla
Ram v. The Province of East Punjab, [ 1948]
F.CR207. it follows therefore that the use to
which the land is put can-be taken into account in
inmposing a tax on it wthin the meaning of entry
49 of List Il, for the annual value of |and / which
can certainly be taken into account in-inmposing a
t ax for the purpose of this entry woul d
necessarily depend upon the use to which the |and
it put. It is inthe light of this settled
proposition that we have to exam ne the schene of
s. 62 of the Act which inposes a tax under

chal | enge.’’
On the other hand, it is contended for the respondents
that, whatever may have been the original intention, the

true and real inpact of the cess is only on the royalties.
It is said that, at any rate, after the amendnents of = 1976,
when [|ands held for mning operations were segregated for
| evy of separate and steep rates of cess based on - royalty,
the ostensi bl e appearance of levying a tax on all land wth
reference to annual value has di sappeared and a direct,
undi sgui sed tax on royalties fromm ning | ands has taken-its
place. it is urged that, for deciding whether the tax _is
really a tax on land as in Murthy or whether it is really a
tax on royalties which has been struck down in India Cenent,
it is not the formor the statutory nachinery that matters;
one has to |l ook at the real substance and true inmpact of the
levy. If this is done, it is said, there can be no doubt
that the cess inmpugned here suffers fromthe sane vice that
vitiated the levy in India Cenent.

The decision of this Court in Buxa Dooars Tea Co. V.
St ate, [1989] 3 S.CR 211 was referred to by Sr
G Ranmaswany, | earned
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counsel for Oient Paper MIlls, in support of this
contention. In that case, this Court was concerned with a

cess levied annually. Initially S. 4(2) of the relevant
statute levied the cess:
‘*(a) in respect of lands, at the rate of six
pai se on each rupee of devel opnent val ue thereof;
(b) in respect of coal nmnes, at the rate of fifty
paise on each tonne of <coal on the annua
di spat ches therefrom
(c) in respect of mnes other than coal mnes and
gquarries, at the rate of six paise on each rupee
of annual net profits thereof’’.
Wth effect from1l.4.1981, clause (a) above was anmended and
clause (aa) inserted to provide for the |levy of cess-
‘“‘(a) in respect of land other than a tea estate,
at the rate of six paise on each rupee of
devel opnent val ue t hereof;
(aa) in respect of a tea estate at such rate, not
exceeding rupees six on each kilogramof tea on
the —di spatches from such tea estate of tea grown

t herein, as the  State CGovernnent may, by
notification in the Oficial Gazette, fix in this
behal f:

Provided /that in cal culating the dispatches of tea
for the purpose of |evy of rural enploynent cess,
such di spatches for sale nade at such tea auction
centres as my be recognised by the State
Government. by notification in the Oficial Gazette
shal | be excl uded:

Provided further that the State Governnment may fix
different rates on dispatches of different kinds

of tea'’.
Sub-section (4) was added in Section 4 to enable the ' State
CGover nrrent , if it considers necessary so to do, by

notification in the Oficial Gazette, to exenpt such
categories of dispatches or such percentage of despatches
from liability to pay the whole or any part of the 'rura
enpl oyment cess or reduce the rate of rural enploynment cess
payabl e thereon, under clause (aa) of sub-section (2), on
such terns and conditions as may be specified in the
notification. Wth effect from 1.10.1982, the first proviso
to clause (aa) was omtted. It was contended
147
for the tea estate, inter alia that the above |levy violated
the provisions of Article 301 of the Constitution -and was
al so beyond the |legislative conpetence of the State
CGovernment . Uphol di ng these contentions, the Court observed:
‘*The question then is whether the inpugned /| evy
i npedes the free flow of trade and commrerce
t hroughout the territory of India and, if-it does,
whether it falls within the exception carved out
in article 304(b). If the levy inposes a cess in
respect of tea estate, it may will be said that
even though the free flow of trade is inmpeded in
its Governnent throughout the territory of India,
it is in consequence of an indirect or renote
effect of the levy and that it cannot be said that
article 301 is contravened. The contention of the
petitioners is, however, that it is ostensibly
only in respect of tea estate but in fact it is a
| evy on despatches of tea. If that contention is
sound, there can be no doubt that it constitutes a
violation of article 301 unless the legislation is
brought w thin the scope of article 304(b). To
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Appl yi ng

determ ne whether the levy is in respect of tea
estates or is a levy on despatches of tea, the
substance of the legislation nust be ascertained
from the relevant provisions of the statute. It
cannot be disputed that the subject of the |evy,
the nature of which defines the quality of the
| evy, nmust not be confused with the neasure of
liability, that is to say, the quantum of the tax.
There is a plenitude of case | aw supporting that
principle, among the cases, being Union of India
v. Bonbay Tyre International, [1984] 1 S.C R 347.

10. But what is the position here?. ........ Now,
for det er m ni'ng t he true nat ure of the
| egislation, whether it is a legislation in

respect of tea estate and therefore of land, or in
respect of despatches of tea, we nmust, as we have
said take all relevant provisions into account
and ascertain the essential substance of it. It
seens to us that although the inpugned provisions
speak of a levy of cess in respect of tea estates,
what - is contenplated is a'levy on despatches of
tea instead. ~The entire structure of the |Ievy
points to that conclusion. If the levy is regarded
as one in respect of tea estates and the neasure
of the liability is defined in terns of the weight
of tea dispatched, there must be a nexus between
the two indicating relationship between the |Ievy,
on the tea estate and the criteria for deternining
t he
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neasure of liability. If there is no nexus at al
it can conceivably be inferred that the levy is
not what it purports to be.. The statutory
provi sions for neasuring the liability on @ account
of the levy throws light on the general character
of the tax as observed by the Privy Council in Re:
A Reference under the Governnent of Ireland Act,
1920 and Section 3 of the Finance Act (Northern
Ireland), 1934 [1963] 2 A ER Ill. In RR
Engi neering Co. v. Zlla Parishad, Barielly,
[1980] 3 SCR 1 this Court observed that the nethod
of determining the rate of |evy would be relevant
in considering the character of the levy. Al
these cases were referred to in Bonbay Tyer
International Ltd., [1984] 1 S.C.R 347 where in
the discussion on this point at  page 367 this
Court said:
Any standard which maintains a nexus wth the
essential character of the |levy can be regarded as
a valid basis for assessing the neasure of the
levy' .
the above tests to the case before it, the | Court

reached the conclusion that, in substance the inpugned |evy

was a
respect
guestion
i ssue:

levy in respect of despatches of tea and not in
of tea estates. It was then pointed out that the

of legislative conmpetence also turned on this

“*If this inpugned |egislation were to be regarded
as a levy in respect of the estates, it would be
referable to entry 49 in List Il of the Seventh
Schedul e of the Constitution which speaks ‘‘taxes
on lands and buildings'’. But if the |legislation
is in substance legislation in respect of
despatches of tea, legislative authority nmust be
found for it with reference to some other entry’’
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Pointing out that no such entry in List Il or Ill had been
brought o its notice and further that, under S.2 of the Tea
Ct, 1953, control over the tea industry has been assuned by
Parliament within the neaning of Entry 54 of List |, the
Court upheld the challenge to the conpetence of the State
| egislature to |l evy the inmpugned cess. it is submtted that,
i kewi se, here the levy is one in substance on royalties and
not one on | and.

There is force in the contention urged by Sri T.S. K
lyer that there is a difference in principle between a tax
on royalties derived

149
from land and a tax on land neasured by reference to the
i ncome derived therefrom That a tax on building does not
cease to be such nerely because it is quantified on the
basis of the income it fetches is nowhere better illustrated
than by the formof the levy upheld in Ralla Ram [1948]
F.C.R 207 followed by Bhagwan Dass Jain, [1981] 2 SCR 808
which illustrates the converse situation. Mikherjea (supra)
al so supports this |ine of reasoning. But here the levy is
not measured by the inconme derived by the assessee from the
land, as is the case with |lands other than mineral |ands.
The neasure of the levy is'the royalty paid, in respect of
the land, by the assessee to his lessor which is quite a
different thing. Moreover, interesting as the argunent is,
we are constrained to observe that it is only a reiteration
of the ratio in Miurthy which has been-upset in India Cenent.
W may point out that this is of ~significance because,
unlike in India Cenent, the statute considered in Mirthy, as
the one here, only purported tolevy a cesson the annua
value of all land. India Cenent draws a ‘‘clear distinction
between tax on land and tax on incone arising from land .
The former nmust be one directly inmposed on |land, levied on
land as a unit and bearing a direct relationship to it. In
para 23 of the judgnent, the Court has categorically stated
that a tax on royalty cannot be said to be a tax directly on
land as a unit.

Sri lyer contended that all the observations and
propositions in India Cement stemfromthe basic  concl usion
of the Court that the cess levied there was a cess on
royalty in view of the Explanation to S. 115.- He also
submtted that the statue under consideration in India
Cenent did not provide for any cess in the case of |and
which did not yield any royalty; in other words, the Act did
not use dead rent as a basis on which |and was to be val ued.
He drew attention to the observations of Oza, J.ln para 42
of India Cenent that if the Explanation to S. 115 had used
the words ‘surface rent’ in place of ‘royalty’ ‘the position
woul d have been different and that, if a cess on  such
‘surface rent’ or ‘dead rent’ is charged, it could be
justified as a tax on land falling within the purview of
Entry 49, Here, however, the position is different and so,
he wurged, the nature of the levy is also different. W nay
have considered these points as furnishing sone ground to
di stinguish the present levy fromthat in india Cenent but
for the Court’'s specific disapproval of Mrthy. W are
unable to accept the plea of Sri lyer that, in spite of
Murthy, he can support the validity of the levy, as the
statute considered in Murthy contained exactly the sane
features as are here enphasised by Shri lyer and the
validity of such Levy cannot be upheld after India Cenent.
As to the second contention based on the observations in the
judgrment of Oza J., we nay point out here the
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levy is not one confined to dead rent or surface rent as
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suggested by Oza J. but one on royalty which even according
to Oza J. cannot be described as a tax on | and.

Sri lyer contended that wunless the case of t he
assessees is that the statute is a piece of colourable
legislation, it is not possible to construe the levy on
m neral lands differently. He pointed out that S. 4 of the
Orissa Cess Act, 1962 levies a cess on all land and that, if
Sc. 7(1) and (2) nmeasuring the cess by reference to the
income of other categories of land are valid, there is no
reason why S.7(3) alone should be treated differently and
objected to as inposing a tax on royalties particularly when
the levy also extends to dead rent.

The answer to this contention appears to be that the
plea of the assessee need not go to the extent of saying
that the levy is a colourable piece of legislation. it is
sufficient to restrict oneself to the issue of a proper
determ nati on of the pith and substance of the |egislation
There i's no doubt an apparent anomaly in considering S. 7(1)
and (2) as levyinga tax on land but construing S. 7(3) as
imposing - a tax on royalties and ‘this anomaly has been
noticed in India Cenment (vide para 42). But the question is,
what is it that is really being taxed by the Legislature? So
far as mineral-bearing | ands are concerned, is the inpact of
the tax on the land or on royalties? The change in the
schene of taxation under S.7 in 1976; the inportance and
magni t ude of the revenue by way of royalties received by the
State; the charge of the cess as a percentage and, indeed,
as multiples of the amobunt of royalty; and ‘the npbde and
collection of the cess anpbunt along with the royalties and
as part thereof are circunstances which go to show that the
legislation in this regard is with respect to royalty rather
than with respect to | and.

Sri lyer had invited our attention to the decision of
this Court in RR Engineering Co. v Zla Parishad, [1980] 3
S.C R 1 which upheld the validity of a ‘circunstances and
property tax' levied by a Zila Parishad. The H gh Court had
held this levy could not be traced to any entry other than
the residuary Entry 97 of List |. This Court, on appeal
poi nted out the distinction between a tax of this type and a
tax on incone. It held that the tax was a conposite one
referable to Entry 49 (tax on |l ands and buil di ngs), Entry 58
(taxes on animals and boats) and Entry 60 (tax as on
prof essions, trades, callings and enploynents) of List |11l
Wiile holding, therefore, that the ceiling of Rs.250 per
annumreferred to in Entry 60 would not be applicable to the
tax, the Court uttered a ‘‘word of caution' .
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‘*The fact that one of the conponents of. the

i mpugned t ax, nanel vy, the conponent of
‘circunstances’ is referable to other entries in addition to
Entry 60, shall not be construed as conferring an “unlimted
charter on t he | ocal aut horities to i mpose
di sproportionately excessive |levies on the assessees who are
subj ect to their jurisdiction. An excessive |evy on
circunstances will tend to blue the distinction between a
tax on income and a tax on circunstances. income will then
cease to be a nere nmeasure or yardstick of the tax and will
becorme the very subject matter of the tax. Restraint in this
behalf wll be a prudent prescription for the | oca
authorities to follow .
While Sri lyer sought to use this decision in support of his
contention that a tax on property can be legitimtely
nmeasured on the basis of the income therefrom we think the
observations extracted above are very apposite here. The
manner in which the levy, initially introduced a uniform
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cess on all land, was slowy converted, qua nining |ands,
into a levy conmputed at nultiples of the royalty anounts
paid by the | esses thereof seemto bear out the contention
that it is being availed of as a tax on the royalties rather
than one on the annual value of the land containing the
mnerals. In the words of Chandrachud J. (as he then was)
one can legitimately conclude that royalty has ceased to be
a nere neasure or yardstick of the tax and has becone the
very subject matter thereof.

For the reasons discussed above, we repel t he
contention of the State seeking to justify the |evy under
Entry 45, 49 and 50 of List Il of the Seventh Schedul e.

There has been considerabl e di scussion before us as to
whether ‘royalty’ itself is a tax or not. The controversy
before us centres roundthe di scussion contained in paras 31
to 34 of the India Cenent  judgerment. Counsel for the
assessees-respondent s invite ~attention to the openi ng
sentence of para 34 which runs: ‘‘In the aforesaid view of
the matter, we are of the opinion that royalty is a tax’
and argue that this clinches the issue. On the other hand,
Sri lyer_submits that thi's purported conclusion does not
follow fromthe earlier discussion and is also inconsistent
with what follows. He points out that though there is a
reference in para 27 to the conclusion of Venkataram ah J.
in a judgenent of 'the Mysore High Court that royalty under
S.9 of the MVRD Act is really a tax, and a reference in para
31 to the Rajasthan, Punjab, CGujarat and Oissa decisions to
the effect that royalty is not a
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tax, there is no discussion, criticismor approval of any of
the decision on this point and that, therefore, the first
sentence of para 34, relied upon for the respondents, is
non-sequi tir. He submits that, perhaps, there is a
typographical error in the first sentence of para 34 and
that the sentence should really read thus:

‘‘*In the aforesaid view of the matter, we are of

opi nion that cess is a tax, and as such a/'cess on

royalty being a tax on.royalty, is beyond the

conpetence of the State Legislature........ /’
He also points out that the | ast sentence of para 34 reads
t hus:

‘‘*Royalty on mineral right is not - atax on land

but a paynent for the use of land .
He subnmits, therefore, that this i ssue has not been decided
in India Cenent. He submits that, before ~we express any
opi nion on this issue, we should consider the matter  afresh
and places before us extracts from various |exicons and
dictionaries to show that a royalty is nothing nore than the
rent or |lease anmpbunt paid to a |lessor in consideration for
the grant of a lease to exploit nminerals. Reference may al so
be made to the discussion in this respect in paras-35-40 of
Trivedi & Sons v. State of CGujarat, [1986] Supp. S.C.C.  20.
It is therefore, neither a fee nor a tax but nerely a price
paid for the use of mneral-bearing | and.

We do not think that it is necessary for us to express
an opinion either way on this controversy for, it seens to
us, it is immterial for the purposes of the present case.
If royalty itself were to be regarded as a tax, it can
per haps be described properly as a tax on mineral rights and
has to conform to the requirements of S. 50 which are
di scussed later. W are, however, here concerned wth the
validity of the |levy of not royalty but of cess. If the cess
is taken as a tax, then, unless it can be described as |I|and
revenue or a tax on land or a tax on mining rights, it
cannot be uphel d under Entry 45, 49 or 50. On the contrary,
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if it is treated to Entry 23, a proposition the effect of
which will be considered |later. the question whether royalty
is a tax or not does not assist us much in furnishing an
answer to the two questions posed in the present case and
set out earlier. W shall, therefore, leave this question to
rest here.

This takes us to the second question posed by us
initially and this
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turns on the effect of MMRD Act, 1957 and t he
decl arati on contained in S.2 thereof which has been
extracted earlier. This will arise if we treat the levy as a
tax falling under Entry 50 of List Il or, alternatively, as
a fee though it may not affect the State’'s conmpetence if it
can be attributed to Entry 49 of List I1I.

To take up Entry 50 first, a perusal of entry 50 world
show that the conmpetence of the State Legislature wth

respect thereto is circunscribed by ‘‘any [imtations
i nposed by Parliament by law relating to m nera
devel opnent’’. The MM R D Act, 1957, is - there can be no

doubt about this a law of Parliament relating to minera
devel opnent. S.9 of the said Act enpowers the Centra
CGovernment to fix, alter, enhance or reduce the rates of
royalty payable in respect of mnerals renoved fromthe | and
or consuned by the | essee. Sub-section (3) of Section 9 in
terns states that the royalties payable under the Second
Schedule to the Act shall not be enhanced nore than once
during a period of three years. India Cenent has held that
this is a clear bar on the State legislature taxing royalty

so as, in effect, to amend the Second Schedule to the
Central Act and that if the cess is taken as atax falling
under Entry 50 it wll be ultra vires in view of the

provi sions of the Central Act.

It is possible, then, to treat the l'evy as a fee ' which
the State legislature is conpetent to |legislate for | under
Entry 66 of the State List? Sri lyer contends for this
position particularly on the strength of S.10 of the Oissa
Cess Act, 1962. There is one great difficulty in ‘accepting
this solution to the State’s problem S.10 as it stands now
earmarks the purposes of utilisation of only fifty ~percent
of the proceeds of the cess and that, too, is limted to the
cess collected in respect of ‘‘lands other than |ands held
for <carrying on mining operations’’. In other words, the
| evy cannot be correlated to any services rendered or to - be
rendered by the State to the class of persons fromwhom the
levy is collected. Wiether royalty is a tax or not, the cess
is only a tax and cannot be properly described asa fee.

This consideration apart, even assuming it is a  fee,
the State legislature can inmpose a fee only in respect of
any of the matters in the State List. The entry in the State
List that is relied upon for this purpose is Entry 23. But
Entry 23, it will be seen, is ‘‘subject to the provisions of
List | with respect to regulation and devel opnment’’ of nines
and m nerals under the control of the Union. Under Entry 54
of List I, regulation of mnes and m neral devel oprment is in
the field of Parlianmentary legislation ‘‘to the extent to
whi ch such regul ati on and
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devel opnent under the control of the Union is declared by
Parliament by law to be expedient in the public interest’’.
Such a declaration is contained in S. 2 of the MMR D. Act,
1957, which has been set out earlier. It, therefore, follow
that any State legislation to the extent it encroaches on
the field covered by the MMR D. Act, 1957, will be wultra
vires. The assessees contend, in this case, that the
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legislation in question is beyond the purview of the State
| egi sl ature by reason of the enactnment of the MM R D. Act.
It would appear, prina facie that the contention has to be
uphel d on the basis of the trilogy of decisions referred to
at the outset viz. Hingir-Ranpur, Tulloch and India Cenent.
They seemto provide a conplete answer to this question. The
argunent is, however, discussed at sone |ength, because it
has been put forward, nutatis nutandis, in support of the
| evy of cess by the other State as well.

Bef ore dealing with the contentions of the counsel for
the State in this behalf, a reference may be mde to a
di fference in wordi ng between Entry 52 and Entry 54 of List
I. The I|anguages of Entry 52 read with Entry 24 would
suggest that, once it is declared by Parliament by |aw that
the control of a particular industry by the Union is
expedient in the public interest, the State |egislatures
conpletely lose all conpetence to legislate with respect to
such an industry in any respect whatever, indian Tobacoo Co.
Ltd. v. /Union [1985] Supp. 1 S.C. R 145. But, even here,
there are judicial decisions holding that such declaration
does not divest the State legi slature of the conmpetence to
make |aws the pith and substance of which fall wthin the
entries in List Il, (see for e.g. Kannan Dewan Hills Co. .
State of Kerala, [1973] 1 SSC R 856 and Ishwari Khetan
Sugar MIlls Ltd. v. State of U P., [1980] 3 SCR 331 to
which reference will also be nade |ater, nerely on the
ground that it has some effect on such industry. Conpared to
that of Entry 52, the | anguage of Entry 54 is very guarded.
It deprives the States of |egislative conpetence only to the
extent to which the |aw of Parlianent considers the contro
of Union to be expedient inthe matter ~of regulation of
m nes and m neral devel opnent. Enphasising this difference,
| earned counsel for the State of Orissa submits that the
intent, purpose and scope of the MMR'D. Act is totally
different and does not cross the field covered by the
i mpugned Act. It is alaw to provide for the proper
exploitation and devel opnent of mnerals and regulates the
persons to whom the manner in which and procedure according
to which |Ilicenses for prospecting or leases for mnerals
shoul d be granted. The enactnent is concerned with the need
for a proper exploitation of mnerals from lands. The
i mpugned Act, on the other hand, concentrates on the need
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for devel opnent of mineral areas as such and provides for
the collection of cess to cater to these needs. = The ~scope
of the subject matter of |egislation under the two Acts are
entirely different and the MM R D. Act cannot be considered
to exclude State |egislation of the nature presently under
consi derati on.

Before considering the above contention, it wll be
useful to refer to certain earlier decisions of this Court
whi ch have a bearing on this issue. State of Wst Bengal V.
Union, [1964] 1 S.C R 371 concerned the validity of an Act
of Parliament proposing to acquire certain coal bearing
areas in the State qua certain areas vested in the State
itself. \While upholding the general right of Parlianent to
legislate for the acquisition of even property vested in a
State, the Court pointed out that this could be done only if
there is sone provision in the Central Act, expressly or
necessarily inplying that the property of the State is to be
acquired by the Union. However, the Court held, when the
requisite declaration under Entry 54 is nade, the power to
legislate for regulation and devel opnment of mines and
m neral s under the control of the Union, would, by necessary
i mplicati on, include the power to acquire nines and
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m neral s.

Baijnath Kedia v. State of Bihar, [1970] 2 S.C R 100
was a case arising out of a 1964 anendnent to the Bi har Land
Reforns Act, 1950. By section 10 of the 1950 Act, all the
rights of former |andlords or |essors under mning |eases
granted by themin their "estates"” came to be vested in the
State; but the ternms and conditions of those |eases were
made binding upon the State CGovernnent. Under a second
proviso to this provision and a sub-rule added by virtue of
the 1964 amendment, additional demands were made to | essees,
the wvalidity of which was chall enged successfully before
this Court. The Court, applying H ngir Rampur and Tull och
held that the whose whole of the legislative field in
respect of mnminor mnerals was covered by Parlianentary
legislation and Entry 23 of List Il was to the extent cut
down by Entry 54 of List 1. The old | eases could not be
nodi fi ed except by a legislative enactrment by Parlianent on
the lines of S.16 of the MMR D. Act, 1957

In State of Haryana v. Chanan Mal, [1976] 3 S.C.R, 688
the State CGovernnent had declared saltpetre as a mnor
m neral and auctioned saltpetre mnes in the State under the
MMR D. Act, 1957 read with the Punjab Mnor Mnerals
Concession Rules, 1964. Ina wit petition filed by one of
the owners, the H gh Court held, unless the mneral deposits
were specifically’ nmentioned in the wajib-ul-arz of the
vil | age
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as having vested in the State,” their ownership would
conti nue to remain vested in the forner proprietors
according to the record of rights. To neet this difficulty
and the difficulties that had been <created by ‘haphazard
| eases created by the erstwhile proprietors, the State
| egi sl ature passed the Haryana M neral's (Vesting of = R ghts)
Act, 1973 and issued notifications t her eunder again
acquiring the rights to the saltpetre in the lands putting
up certain saltpetre-bearing |ands to auction. The | High
Court upheld the <challenge to the wvalidity of the
notifications holding that, in view of the declaration
contained in S.2 of the MMR D. Act, the field covered by
the inpugned Act was already fully —occupied by Centra
| egi slation and that, therefore, the State Act was void and
i nperative on grounds of repugnancy. This Court, however,
reversed the High Court’s decision. It held that though the
stated objects and reasons of the State Act showed that the
acqui sition was to be mde to protect the m nera
potentialities of the land and to ensure their proper
devel opnent and exploitation on scientific lines-and this
did not materially differ fromthat which could be said to
lie behind the Central Act- the character of the State Act
had to be judged by the substance and effect “of its
provisions and not nerely by the purpose given- in the
Statenment of Cbjects and Reasons. Analysing the provisions
of the Central Act, the Court pointed out that, subject to
the overall supervision of the Central Governnent, the State
Government had a sphere of its own powers and could take
legally specified actions under the Central Act and rules.
In particular S.16(1)(b) of the Central Act showed that
Parliament itself contenplated State |egislation for vesting
of | ands containing mnerals deposits in t he State
CGovernment, a feature that could be explained only on the
assunption that Parlianment did not intend to touch upon the
power of State |egislatures under Entry 18 of List Il read
with Entry 42 of List I111.S. 17 al so showed that there was no
intention to interfere with vesting of lands in the States
by the provisions of the Central Act. The decision of Hngir
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Ranpur ,
Chanana
obser vat

Tul l och and Baijnath Kedi a were distingui shed. In
Mal (Supra), the respondents relied upon certain
on in Hngir-Ranpur and State of Wst Bengal .

Uni on, (supra). The Court, however, distinguished them

sayi ng:

Tul I och
applicab

"In the two cases di scussed above no provision of
the Central Act 67 of 1957 was under consideration
by this Court. Mreover, power to acquire for
purposes of devel opnent and regul ation has not
been exercised by Act 67 of 1957. The existence
of power of Parliament to legislate on this topic
as an incident of exercise of |egislative power on
anot her subject is one thing. Its actual exercise
i s anot her.
157
It is difficult to see how the field of
acqui sition could becone occupied by a Central Act
in the same way as it had been in the West
Bengal 's ~case (supra) even before Par | i anent
legislate to acquire land ina State. At |east
untill Parlianment has so'legislated as it was
shown to have done by the statute considered by
this Court in the case fromWst Bengal, the field
is free for State legislation falling wunder the
express provisions of entry 42 of List II1I1".
and Baijnath Kedia were also considered no |onger
e as Ss.16 and 17 of the MM R D. “Act, 1957 had

been anended to 'get over the need for a parliamentary

| egi sl ati

on pointed out in Baijnath Kedia.

A simlar question whether the State legislature was

conpet ent

to acquire certain-sugar undertakings, ‘when the

sugar industry had becone a "declared: industry under the
provisions of Entry 52 of List | readwithS.2 of the |I.D. R
Act, arose for consideration of |shwariKhetan Sugar  MIls

(P) Ltd.

v. State of U P.,[1980] 3. S'C R 331. Answer i ng

this question in the affirmative, the Court observed

"The argunent that the State |I|egislature |I|acked
conpetence to enact the inpugned legislation is
without force. Legislative power of the State
under Entry 24, List Il is eroded only to the
extent control is assuned by the Union pursuant to
a declaration made by the Parliament in respect of
a decl ar ed industry as spelt out by t he
| egi slative enactnent and the field occupied by
such enactnment is nmeasure of erosion. ~Subject to

such er osi on, on the renuninder t he State
legislature wll have power to legislate in
respect of a declared industry without in any. way
trenchi ng upon the occupi ed field. State
| egi sl ature, which is otherw se conpetent to dea
with industry under Entry 24, List Il, “can dea

with that industry in exercise of other powers
enabling it to legislate under different heads set
out in Lists Il and Il and this power cannot - be
denied to the State.

The contention that the inmpugned Act is in
violation of section 20 of the Central Act had no
merit. The inmpugned | egislation was no enacted
for taking over the nanagenment or control of nay
i ndustrial undertaken by the State wundert akings.
If an attenpt was made to take over the nmanage-
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ment or control of any industrial undertaking in a
declared industry the bar of section 20 would
inhibit exercise of such executive power. The
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i nhibition of section 20 is on the executive power
which if as a sequel to an acquisition of an
i ndustrial undertaking the nmanagenent or contro
of the industrial undertaking stands transferred
to the acquiring authority section 20 is not
attracted. It does not preclude or forbid a State
| egi sl ature exercising | egislative power under an
entry other than Entry 24 of List Il and if in
exerci se of t hat | egi sl ative power t he
consequential transfer of nanagenment or contro
over the industry or undertaking follows as an
incident of acquisition such taking over of
managenent or control pursuant to an exercise of
| egi slative power . is not within the inhibition of
section 20:.
The decisions in the above two case were, again, applied in
Western Coal fields Ltd. v. - Special Area Devel opnent
Aut hority, [1982] 2 S.C.R 1. Here the question was whether
the enactment of the Coal Mnes Nationalisation Act, 1973
and the MM R D.- Act 1957 precluded the State |egislature
from providing for thelevy of a  property tax by the
Speci al Area Devel opnent Authority, constituted under a 1973
Act of the State |legislature, in respect of lands and
buil dings wused for the purposes of and covered by coa
nm nes. The plea on behal f of the appellant-coalfields was
that the State Act was invalid (a) as it encroached on the
field vested in the Centre by reason of the declaration of
S.2 of MMRD. Act and (b) as it inmpeded the powers and
functions of the union under the Coal M nes National osation
Act 1973 which had been -enacted by Parlianent "for
acquisition of coal mnes with a viewto reorganising and
restructuring such coal nines so to ensure the rational
coordinated and scientific devel opnent and wutilisation of
coal resources as best to subserve ‘the conmmon good".
Rej ecting this contention the Court held
" Apart fromthe fact that there is no data before
us showing that the property tax constitutes an
i npedi nent in the achi everent of the goal's of the
Coal M nes Nationalisation Act, the provisions of
the MP. Act of 1973, under which ~Special Areas
and Special Area Developnent Authorities are
constituted afford an effective —answer to the
Attorney GCeneral’s contention. Entry 23 of List
Il relates to "Regulation of mines and nmninera
devel opnent subject to the provisions-of List |
with respect to regulation and devel opment under
the control of the Union". Entry 54 of List |
159
relates to "Regulation of mnes and m nera
devel opnent to the extent to which such regulation
and devel opnent under control of the “Union is
declared by Parliament by law to be expedient in
the public interest". It is true that on account
of declaration contained in S.2 of the Mnes and
M neral s (Devel opment & Regul ation) Act. 1957, the
legislative field covered by Entry 23 of List 11

will pass on to Parlianment by virtue of Entry 54,
List 1. But in order to judge whether, on that
account, t he State | egi sl ature | oses its

conpetence to pass the Act of 1973, it is
necessary to have regard to the object and purpose
of that Act and to the relevant provi si ons
thereof, under which Special Area devel opnment
Authorities are given the power to tax lands and
buil dings within their jurisdiction. W have set
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out the objects of the Act at the commencenent of
this judgenent, one of which is to provide for the
devel opnent and administration of Special Areas
through Special Area Devel opnent Aut horities.
Section 64 of the Act of 1973, which provides for
the constitution of the special areas, |ays down
by sub-section (4) that: Notwi thstanding anything
cont ai ned in the Madhya Pr adesh Muni ci pa
Cor poration Act , 1956, the Madhya Pradesh
Panchayats Act, 1962 the Municipal Corporation,
Muni ci pal Council, Notified Area Conmittee or a
Panchayat, as the case may be shall, in relation
to the special area and as fromthe date of the
Speci al Area Devel opnent Authority undertakes the
function wunder clause (v) of «clause (vi) of
Section 68 ceases to exercise the powers and
performthe function and duties which the Specia
Area Developnment Authority is conpet ent to
exercise ~and perform wunder the Act of 1973.
Section 68 defines the function of the Specia
Area Devel opnent” Authority, one of which as
prescribed by clause (v), is to provide the
muni ci pal services as specified in sections 123
and 124 of the Madhya Pradesh Minicipalities Act,
1961. Section 69, which defines the powers of the
aut hority, 'shows that those powers are conferred,
i nter alia for the pur pose of nmuni ci pa
adminstration. Surely, the functions, powers and
duties of Minicipalities do not become an occupied
filed by reason of the declaration contained in
section 2 of the nmines and M nerals (Devel opnment &
Regul ation) Act, 1957. Though, ~therefore, on
account of that declaration, the legislative field
covered by Entry 23, List Il may pass
160

on to the Parlianment by virtue of Entry 54, List
I, the conpetence of the State Governnent 'to enact

laws for municipal admnstration wll remai n
unaffected by our decl aration
Entry 5 of List Il related to "Local Government,

that is to say, the constitution and powers of
muni ci pal corporation and other local authorities
for the purpose of local self-Government". It is
in pursuance of this power that the State
| egi sl ature enacted the Act of 1973. The power to
i mpose tax on lands and buildings is derived by
the State Legislature fromEntry 49 of List II1: "
Taxes on lands and buil dings". The power of the
nmunicipalities to levy tax on |lands and buil di ngs
has been conferred by the State Legislature on the
Sspecial Area Developnent Authorities. Those
authorities have the power to levy that ‘tax in
order effectively to discharge the muni-ci pa
functions which are passed on them Entry 54  of
List | does not contenplate the taking over  of
nmuni ci pal functions."
The Court pointed out that Miurthy provided a conpl ete answer
to the above contention. Chanan Mal and |shwari Khetan, were
referred to and Baijnath Kedi a di stinguished. The decision
of the Madhya Pradesh High Court in Central Coalfields wv.
State of MP., A I.R 1986 MP. 33 also arose out of sinlar
facts: The question for consideration was whether the
functions, powers and duties of Miunicipalities and Specia
Area Devel opnent Authority (SADA) becone an occupied field
by virtue of S.2 of the MVRD Act, 1957 and the powers vested
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in them to regulate construction activities relating to
mning areas was ultra vires. It was found that SADA had

become the local authority to discharge the functions of a
muni ci pal adminstration under a State Act and that the
regul ati on of construction activities was one of the aspects
of muni ci pal adminstration and nanagenent. In this
situation, the question posed was answered in the negative
followi ng I shwari Khetan, Wstern Coal fields and Chanan Mal

Placing considerable reliance on the decisions in
Chanan Mal, Ishwari Khetan and Western Coal fields, Sri Ilyer
contended that the State legislation in the present case is
not vitiated by reason of MMR D. Act, 1957. He also
pointed out that India Cenent also dies not consider in
detail the reasoning in H ngir-Ranmpur and Tul |l och but only
reefers to certain observations in the dissenting judgenent
of Wanchoo J ( as Hi s Lordship then was) in the former case
and urged.
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that the entire matter requires careful consideration. He
submitted that Tulloch and Western Coal fields represent two
i nes of cases which need reconciliation and that this task
has not been attenpted at all in India Cenent.

On the other hand, |earned counsel for the respondents
submitted that the authority of the Constitution Bench in
Western Coal fi el'ds-whi ch endor sed Mur t hy- shoul d be
consi dered weak after |India Cenent-which has overruled
Murthy. The present case, it is submitted, is closer to
Bai jnath Kedia. It is submtted that the ‘principles of
Tull och have been referred to wi'th approval in a nunber of
cases [ Karunanidhi;, 1979-3SCR 254 at 277] H.nd Stone,
[1981] 2 SCR 742 at 746m|1.T.C., [1985] Suppl. SCR 145 at
168 and are too well settled to need any reconsideration

It is clear froma perusal of the decisions referred to
above that the answer to the question before us depends on a
proper understandi ng of the scope of MMR D. Act 1957, and
an assessnent of the encroachment made by the inpugned State
legislation into the field covered by it. Each of the cases
referred to above turned on such an appreciation of the
respective spheres of the two |legislations. As pointed out
in Ishwari Khetan, the nmere declaration of a law of
Parliament that it is expedient for-an industry of the
regul ati on and devel opnent of mines and minerals to be under
the control of the Union under Entry 52 or entry 54 does not
denude the State legislatures of their |egislative powers
with respect to the fields covered by the several entries in
List Il or List [IIl. Particularly, in the case of a
declaration wunder Entry 54, this Legislature Power is
extended to the extent control is assumed by the Union
pursuant to such declaration as spelt out by the |egislative
enactment which nakes the declaration. The neasure of
erosion turns wupon the field of the enactnment franmed in
pursuance of the declaration. Wile the legislation in
Hi ngi r- Rampur and Tul | och was found to fall within the pale
of the prohibition, those in Chanan Mal, Ishwari Khetan —and
Western Coal fields were general in nature and traceable to
specific entries in the State List and did not encroach on
the field of the Central enactnment except by way of
incidental inpact. The Central Act, considered in Chanan
Mal , seened to envisage and indeed permit State |egislation
of the nature in question

To turn to the respective spheres of t he t wo
| egislations we are here concerned with, the Central Act
(MMR D. Act, 1957) denarcates the sphere of Union contro
in the matter of mnes and nineral devel opnent. VWi | e
concerning itself generally with the requirenents
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regardi ng grants of licenses and | eases for prospecting and
exploitation of minerals, it contains certain provisions
whi ch are of direct relevance to the issue before us. S. 9,
which deals with the topic of royalties and specifies not
only the quantum by also the limtations on the enhancenent
thereof, has already been noticed. S.9A enacts a |Iike
provision in respect of dead rent. Reference may also be
made to S.13 and S. 18, which to the extent relevant, are
extracted here.

13. Power of Central CGovernment to make rules in
respect of mnerals-

(1) The Central Governnment may, by notification in
the Oficial Gazette, make rules for regulating
the grant of prospecting licenses and mning
| eases in respect of mnerals and for purposes
connected therew th.

(2) In particular, and without prejudice to the
general ity of the foregoing power, such rules may
provide for all or any of the following nmatters,

nanely : -
(i) the fixing and collection of fees for
prospecting licenses or mning |eases, surface

rent, security deposit, fines, other fees or
charges /andthe time within which and the manner
in which the dead rent or royalty shall be
payabl e; *

XXX XXX XXX XXX XXX

(m the ‘construction, maintenance and use of
r oads, power transm ssion lines, tramvays,
rail ways, aerial rope ways, pipe |lines and the
nmaki ng of passages for water for mning . purposes
on any land conprised in the mining | ease;

XXX XXX XXX XXX XXX

(qq) The manner in which rehabilitation of 'flora
and other vegetation such as trees and the  like
destroyed by reason of ‘any prospecting a mning
operation shall be made in the

*Substituted by Act 37 of 1986 for the original clause (i)
whi ch read:
(i) the fixing and collection of dead rent, fines, fees
or other charges and their collection of royalties in
respect of -
(i) prospecting |licenses,
(ii) mining |eases,

(iii) m neral s, nm nes, quarri ed, excavat ed or
col l ected”.
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sanme area or in any other area selected by the
Centr al Gover nnent (whet her by way of

rei mbursement of the cost of rehabilitation or
ot herwi se) by the person holding the prospecting
license or mining | ease"*
S. 18, which originally laid a duty on the Central Governnent
to take all such steps as my be necessary "for the
conservation and devel opment of minerals in India" has been
amended by Act 37 of 1986 to cover steps "for the
conservation and systematic devel opnment of mnerals in India
and for the protection of environnent by preventing or
controlling any pollution which may be caused by prospecting
or mining operations" and the scope of the rul e-maki ng power
under S.18(2) has |ikew se been enlarged. S.25(1) read thus:
"25(1) Any rent, royalty, tax fee or other sum due
to the Governnent under this Act or the rules made
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t hereunder or under the terns and conditions of
any prospecting licence or mning |l ease may, on a
certificate of such effect as may be specified by
the State Governnent in this behalf by general or
speci al order, be recovered in the same nanner as
an arrear of |and revenue".
and sub-section (2) provides, further, that all such "rent,
royalty, tax, fee" etc. shall be a first charge of the
assets of the holder of the prospecting licence or nining
| ease as the case may be.

If one | ooks at the above provisions and bears in mnind
that, in assessing the field covered by the Act of
Parlianment in question, one should be guided (as laid down
in Hingir-Ranpur and Tulloch) not nmerely by the actua
provisions of the Central Act or the rules nade thereunder
but should al so take into account matters and aspects which
can legitimately ~be brought within the scope of the said
statute, the conclusion seens irresistible, particularly in
view of H ngir-Ranmpur and Tul loch, that the State Act has

trespassed into the field covered by the Central Act. The
nature of the incursion nmade into the fields of the Centra
Act in the other cases were different. The present

| egislation, traceable to the |egislative power under Entry
23 or Entry 50 of the State List which stands inpaired by
the Parlianmentary declaration under Entry 54, can hardly be
equated to the law for land acquisition or nunicipa
admini stration which were considered inthe cases cited and
which are traceable to different specific entries in List 11
or List III.

*Newly inserted by Act 37 of 1986
164

Sri lyer contended that the object and purposes of the
Oissa Act and its provisions were quite distinct and
different fromthe object and purposes of the Central Act
with the result that the two enactnents could validly
coexist since they do not cover ‘the same field. It was
argued that the inpugned Act was concerned with the raising
of funds to enabl e panchayats and Sanitis to discharge their
responsi bilities of local adm nistration and take steps for
proper devel opnent of areas (including mning areas) under
their jurisdiction whereas the Central Act was concerned not
with any social purpose but nerely with the devel opnent of
m neral resources of the country and as such the State
legislation in this regard nmay al so be treated as referable
to Entry No.5 of the State List as the statute in - Wstern
Coal fields (supra).

As to the reliance on Entry 5 of List IIl, it is plainly
to tenuous. As pointed out by Sri Bobde, there is a
di fference between the ‘object’ of the A and its ‘subject.
The object of the levy of the fees nay be to strengthen the
finances of l|ocal bodies but the Act has noting to do with
muni ci pal or local administration. In this context, it nay
be pointed out that while S.10 of the Oissa Act, as
originally enacted, provided for a distribution of the <cess
col l ected among |ocal bodies, an anendnent of 1970
restricted the utilisation of the cess partly for primary
education and partly for the above purpose. Even this was
amended in 1976 whereafter there has been no restriction
regarding the cess collected in respect of mning areas
which formpart of the consolidated fund of the State. The
| evy has, therefore, ceased to be capabl e of being described
as a fee. Even if its purpose is only to levy a fee, the
fee can be described only as one with respect of ‘land
(Entry 18) if considered generally or with respect to mnes
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and mnerals developnment (Entry23) if restricted to the
nature of the issue before us. We shall discuss the

rel evance of Entry 18 later but, so far as Entry 23 is
concerned, the State’'s legislative conpetence is subject to
the field covered by the Central Act. Turning therefore to
the distinction sought to be made between the respective
areas of operation of the two Acts the answer to this
contention is provided by Hingir Ranmpur. The Constitution
Bench first set out the schene of the inpugned Act thus :
"The schene of this Act thus clearly shows that it
has been passed for the purpose of devel opnent of
mning areas in the State. The basis for the
operation of ‘the Act is the constitution of a
mning area, and it is in regard to mning areas
thus constituted ‘that the provision of the Act
cone
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into play. It is not difficult to appreciate the
intention  of the State Legislature evidenced by
this Act. Oissa is an under-developed State in
the Union of India though it has a lot of ninera
weal th of great potential value. Unfortunately its
mneral wealth is located generally in areas
sparsely popul at ed with bad conmuni cati on
Inevitably the exploitation of the minerals is
handi capped by |ack of communications, and the
difficulty experienced in keeping the |abour force

sufficiently heal t hy and in congeni a
surroundi ngs. The mineral developnent of the
State, thereof, requires that provision should be
nade for i-mpr ovi-ng the conmuni-cati ons by

constructing good roads and by providi ng neans of
transport such as trammays, supply of water and
electricity would alsohelp. It wuld also be
necessary to provide for anenities of sanitation
and education to the |abour force in order to
attract workmen to the area. Before the Act wa
passed it appears that the mne owners ‘tried to
put up small length roads and trammvays for  their
own i ndividual purpose, but that obviously could
not be as effective as roads constructed by the
State and tramnay service provided by it. It is
on a consideration of these facts that the State
Legi slature decided to take an active part in a
systematic devel opnment of its nineral areas which
would held the mine owners in noving their
m nerals quickly through the shortest ~route and
woul d attract |abour to assist the excavation of
the minerals. Thus there can be no doubt that the
primary and the principal object of the Act is to
develop the mineral areas in the State and to
assi st nore efficient and extended exploitation of
its mneral wealth".
A little later, at pare 559, the provisions of Central Act
LIIl of 1948 which were |l ess far reaching that those of 1957
ACt as can be seen fromthe observations at page 476 of
Tul l och- were anal ysed and the Court concl uded
"Anongst the matters covered by S.6(2) is the |evy
and collection of royalties, fees or taxes in
respect of mnerals mned, quarried, excavated or
collected. It is true that no rules have in fact
been franmed by the Central CGovernnment in regard to
the levy and collection of any fees; but, in our
opi ni on, that woul d not make any difference. | f
it is held that this Act contains the declaration
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referred to in Entry
166

23 there would be no difficulty in holding that
the declaration covers the field of conservation
and devel opment of minerals, and the said field is
i ndi stinguishable fromthe field covered by the
i mpugned Act. What Entry 23 provides is that the
| egi sl ati ve conpetence of the State Legislature is
subject to the provisions of List 1 with respect
of regul ati on and devel opnent under the control of
the Union, the Entry 54 in List 1 requires a
declaration by Parlianment by |law that regulation
and devel opnent. of mines should be wunder the
control of the Union in public i nterest.
Therefore, if a Central Act has been passed for
the purpose of providing for the conservation and
devel opnent of minerals, and if it contains the
requisite declaration, then it would not be
conpetent to State Legislature to pass an Act in
respect  of the subject matter covered by the said
declaration. In order that the declaration should
be effective it is not necessary that rul es should
be made or enforced; all that this required is a
decl arati on by Parliament that it is expedient 1in
the public “interest to take the regulation and
devel opnent’ of mnes under the control of the

Uni on. In such a case thetest nust be whether
the |legislative declaration covers the field or
not . Judged by this test there can be no doubt

that the field covered by the inpugned Act s
covered by the Central Act LIII of 1948"

The follow ng observations in Tulloch are also apposite in

this context:
" On the other hand, M. Setalvad-|earned | counse
for the respondent-urged that the Central AC
covered the entire fieldof mneral devel opnment,
that being the "extent" to which Parliament had
declared by law and it was expedient ‘that the
Uni on shoul d assume control. In this connection
he relied nost strongly on the terns of ~s.18(1)
which laid a duty upon the Central CGovernment "to
take all such steps as may be necessary for the
conservation and devel opment of minerals in~ India
and " for that propose the Central Governnent nay,
by notification, make such rules as it deens fit".
If the entire field of mineral devel oprent was
taken over, that would include the provision of
amenities to workmen enployed in the mnes which
was necessary in order to stinulate or nmintain
the working of mnes. The test which he suggested
was whether, if under the power
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conferred by s.18(1) of the Central Act, the
Central Governnent has nmade rules providing for
the anenities for which provision was made by the
Oissa Act and if the Central Government had
inposed a fee to defray the expenses of the
provi sion of these anenities, would such rules be
held to be ultra vires of the Central Government,
and this particularly when taken in conjunction
with the matters for which rules could be nade
under s.13 to which reference has already been
made. W consider there is considerable force in
this submission of |learned counsel for t he
respondent, and thus would require very detailed
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and careful scrutiny. W are, however, relieved

from this task of detailed examnation and

di scussion of this matter because we consider that

it is concluded by a decision of the Court in the

Hi ngi r- Rampur Coal Co. Ltd & Ors. v. The State of

Oissa & Os., [1961] 2.S.C R 537
The above argunent was accepted by the Court, vide page 476,
Ref erence mmy al so be nade here to the recent decision of
this Court in Bharat Coking Coal v. State of Bihar, [1990] 2
Scal e 256. The question whether the State of Bihar had the
authority to grant a lease for lifting coal slurry comng
out of the appellants washeries and getting deposited on the
river bed or other |ands was answered in the negative the
court cane to the conclusion that the "slurry" was a
"mneral" and that its regulation was within the exclusive
jurisdiction of Parlianent. The Court, in conming to the
concl usion, held that no rul es had been franed under S.18(1)
or 18(2)  (k)- ~disposal or discharge of waste, sline or
tailing arising fromany mning or netallurgical operations
carried out-but held that this was immaterial in view of the
principles |laid down in H.ngir Rampur, Tulloch and Baijnath
Kedi a. These observations establish on the one hand that
t he di stinction sought “to be made bet ween m nera
devel opnent and m neral area devel opment is not a real one
as the two types of developnment are ‘inextricably and
integrally interconnected and, on the other, that, fees of
the nature we are concerned with squarely fall wth the
scope of the provisions of Central Act. The object of S.9
of the Central Act cannot be ignored. The terns of S.13 of
the Central Act extracted earlier enmpower the Union to frane
rules in regard to matters concerni ng roads and - environment.
S.18(1) enmpowers the Central Government to take “all such
st eps as may be necessary for the conservation and
devel opnent of nminerals in India and “for protection of
envi ronnent . These, in the very nature of things, cannot
mean such anenities only in the mnes but take in also the
areas |leading to and al
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around the mnes. The devel opnent of mneral areas is
implicit inthem S .25 inplicitly authorises the [levy of
rent, royalty, taxes and fees under the Act and the rules.
The scope of the powers thus conferred is very w de. Read
as a whole, the purpose of the Union control envisaged by
Entry 45 and the MM R D. Act 1957, is to provide for proper
devel opnent of mines and mineral areas and also to bring
about a wuniformity all over the country in regard to the
m nerals specified in Schedule | in the matter of = royalties
and, consequently prices. Sri  Bobde, who appears. for
certain Central Governnment undertakings, points out that the
prices of their exports are fixed and cannot be escal ated
with the enhancenent of the royalties and that, if different
royalties were to be charged in different States, | their
wor ki ng woul d becone inpossible. There appears to be force
in this submission. As pointed out in India Cement, the
Central Act bars an enhancenent of the royalty directly or
indirectly, except by the Union and in the manner specified
by the 1957 Act, and this is exactly what the inpugned Act
does. W have, therefore, come to the conclusion that the
validity of the inpugned Act cannot be upheld by reference
to Entry 23 or Entry 50 of List I1I.

An attenpt was made to rest the legislation of Entry 18
of List Il viz. ‘land’. This attenpt cannot succeed for the
reasons whi chever have set out to negative the plea that it
falls under Entry 49. A sinmlar pleas in Baijnath was
rejected by Hidayatullah C.J. in the follow ng words :
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"M L.N. Sinha argued that the topic of
| egislation concerns land and therefore falls
under entry 18 of the State List and he drew our
attention to other provisions on the subject of
mnes in the Land Reforms Act as originally
passed. The abolition of the rights of
internediaries to the mnes and vesting these
rights as lessors in the State Governnment was a
topic connected with Iand and | and tenures. But
after the mining | eases stood between the State
CGover nirent and the |essees, any attenpt to

regulate those mning leases will fall not in
entry 18 but in entry 23 even though the
regul ation incidentally touches |and. The pith

and substance of the amendment to s.10 of the

Reforms Act falls within entry 23 although it

incidentally touches  land and not vice versa.

Therefore this anmendnent was subject to the

overriding power of Parliament as declared in Act

67 of 1957 in S.15. Entry 18 of the State List,

therefore, is no hel p*™
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It will be seen that, if the levy in question cannot be
described as a tax-on land, it cannot be described as fee
with regard to | and either
For the reasons jabove nentioned, we hold that the |evy
of cess under S 5to 7 of the Orissa Cess Act, 1962 is
beyond the conpetence of the State Legislature.
Bi har :
The rel evant provisions of the Bihar statutes have been

set out earlier. Wiile S5 only lays down ‘that al
i movabl e property shall be liable to a | ocal cess and S.6
provides for the levy to be based on the annual value of
lands and sale value of other inmovable properties, the
latter section specifically enacts that the cess will be on
royalty fromm nes and quarries and-on the annual net profit
the railways and trammays. The further anendnents’ of S.6
have not changed this basic position. Though the section
refers also to the value of the mneral -bearingland, that
furnishes only the nmaxi numupto which the cess, based on

royalty, could go. In other words, the <cess is |levied
directly on royalties frommnes and quarries. The case is,
t her ef ore, i ndi stinguishable from India Cenent . The

notifications place the matter beyond all doubt. The Ilevy
is a percentage or nultiple of the royalty  dependi ng- upon
the kind of mneral and - in the case of iron ore- the
method of extraction and nature of the process enpl oyed.
There are no clear indications in the stature that the

ampunts are collected by way of fee and not  tax. The
provisions of S.9 extracted earlier would indicate that only
a snmall percentage goes to the district fund.-and the

remai ning forns parts of the consolidated fund of the @ State
"for the construction and mai ntenance of other works of

public utility". However, the proviso does require at |east
ten percent to be spent for purposes relating to ninera
devel opnent. We shall, therefore assune that the levy can
be treated, in part, as a fee and, in part, as a tax. But

even this does not advance the case of the respondents for
the reasons al ready discussed.

Shri Chi danbaram subnits that, in the original counter
affidavit filed on behalf of the State, no case was sought
to be made out that it was a tax on |land, the case was that
it was a "tax on mineral rights". He urged that, this being
out of question because of India Cenent (para 23 and 30) a
bel ated attenpt is made to bring it under Entry 49. we do
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not need to discuss the contentions here in detail because
this is a clearer case of levy on royalty than in Oissa;
and, for the reasons we have outlines in our discussion in
regard to the Orissa Acts, this levy
170
has also to be declared invalid.
Shri  Chi danbaram al so contended that the State cannot
seek sustain the levy by relying of Art. 277 of the
Constitution , in viewof the fact that the cess is being
| evied since 1880. Article 277 is in these terns :
" Any taxes, duties, cesses or f ees whi ch
i medi ately before the comencenent of this
Constitution, 'were being lawfully levied by the
CGovernment of any State or by an nunicipality or
other authority or body for the purposes of the
State, nunicipality, district or other |local area
may, notw thstanding that those taxes, duties,
cesses or fees are nentioned in the Union List,
continue to be levied and to be applied to the
same purposes until provision to the contrary is
made by Parlianment by 1aw".

We think, as rightly contended by Sri Chidanbaram that a

reliance on Art. 277 will be misplaced for three reasons :
(a) The Ilevy that is challenged "is wunder S.6, as
anmended in 1975, i.e. a post-constitution |evy;

(b) S.6 on its own |anguage, is operative only "unti

provision to the contrary is made by the Parlianment”

and, as we have held that the field is covered by the

MM R D. Act, is supersedes the effect of S. 6

re: mneral |ands; and

(c) Article 277 only saves taxes, duties, and cesses

nentioned therein if they continue to be applied for

the sanme purposes and until Parlianent by |aw provides

to the contrary and with the enactnent of the M MR D

Act, 1957, they cease to be valid. In this context,

the follow ng observations of this Court in Ramakrishna

Ramanath v. Janpad Sabha, [1962] Supp 3 SCR 70 quoted in

Town Municipal Commttee v. Ramachandra, [1964] 6 SCR

947 at 959 are quire apposite :

"Dealing next with the inport of the words ‘may
continue to be levied the sane was sunmarized in these
terms:

(1) The tax nust be one which was lawfully 1evied

by a local authority for the purpose of ~a |oca

ar ea,
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(2) the identity of the body that  collects the

tax, the area for whose benefit the tax is to be

utilised and the purposes for whi ch the
utilization is to take place continue to  be the
sane, and

(3) the rate of the tax is not enhanced not its

incidence in any manner altered, so that it

continues to be the sane tax".
It is obvious that if these tests were applied the attenpt
to sustain the tax on the basis of Art. 277 cannot succeed.
I ndeed, no such attenpt was nade before us.

We, therefore, hold that the levy of cess has to be
struck down. It has also been brought to our notice that a
Bench of two Judges of this Court has already allowed an
appeal by an assessee froma judgenent of the Patna Hi gh
Court to the contrary viz. CA No.1521 of 1990. It has been
brought to our notice also that the Patna H gh Court has
recently invalidated the levy of the cess in Centra
Coalfields Ltd. v. State, (CWC 2085/89 and connected cases)
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in a judgenent dated 6.11.90, follow ng India Cenent.
Madhya Pradesh :

We now turn to the provisions of Madhya Pradesh Act 15
of 1982. W are concerned only with Part IV which levies a
cess not on land in general which could be referred to Entry
18 or Entry 49 but only on land held in connection wth
mneral rights which, in the State, are principally in
regard to coal and linmestone. Under S.9 the proceeds are to
utilised only towards the general devel opnment of nineral-

bearing areas. Al though there is no provision for the
constitution of a separate fund for this purpose as is found
in relation to the cesses levied under Part Il or Part 111

of the Act this considerations alone does not preclude the
levy from being considered as a fee:vide Srinivasa Traders
V. STate [1983] 3.SCR 843 at 873. The clear ear-marking of
the levy for purposes connected wi th devel opment of ninera
areas was considered by the High Court, in our viewrightly,
sufficient to treat it as a fee. However, the H gh Court
pointed out, such fee would be referable to item 23 and,
hence, out of bounds for the State Legislature, after the
enactment -of MM R D. Act, 1957.- For the reasons which have
al ready been discussed in relation to the Orissa Statute, we
uphol d this concl usi on.
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The other statute viz. the Madhya Pradesh Upkar
Adhi niyam (Act 1 of 1982) cane up for consideration of a
Full Bench of the Madhya Pradesh Hi gh Court in MP. Line
Manuf acturer’s Association v. State, (and connected cases)
in AIR 1989 MP. 264. The Full Bench held that, in view of
s.12 of the Act having been deleted by the 1989 anendnent,
the Il evy under s.11 of the Act ceased to be a fee and becone
a tax. It held further that the levy was not covered by
Entry 49 or Entry 50 of List Il and was, -therefore, wultra
vires. It observed
"It is significant to note that cess is not
i mposed on all land and that it is not dependent
ei t her on the extent of the land held in
connection wth mneral rights or on the /value
thereof. The subject-matter of tax, therefore, is

major mneral raised from the Jland held in
connection with mneral right. |If no minerals are
raised, tax is not livable. The tax is - not

dependent on the extent of the land held in
connection with mneral rights. It is not case
where all land is liable to paynent of cess,  that
the liability is assessed on the basis  of the
val ue of the land and that the neasure of the tax
in so far as land held under a mning lease is
concerned, is the value of the mnerals produced.
Under the impugned Act, value of the land or of
the mnerals produced does not play any -part in
the levy of cess. The quantity of mgjor mnerals
produced fromthe |and determnes the liability to
pay tax. In these circunstances, the inmpugned levy
cannot be held to be atax on land which is
covered by Entry 49 of the State List.

After distinguishing Ajay Kumar Mikherjea v. Local Board,

AIR 1965 SC 1561 and referring to Union v. Bonbay

International Ltd. AIR 1984 SC 420 the Courted concl uded
" The character of impost in the instant case is
that though in formit appears to be a tax on
land, in substance, it is a tax on minerals
produced therefrom The subject-matter of tax is,
therefore, not covered by Entry 49 of the State
List."
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As for Entry 50, after referring Hingir Ranmpur, the Court
observed
"Now froma perusal of S.11 of the Act, it would
be clear that in the instant case by the charging
section, tax is not inmposed on the mneral rights
of every hol der of mning
173
| ease. The tax is levied on nmnerals produced in
| and hel d under m ni ng | ease. In t hese
ci rcunst ances, the tax levied by the Act cannot be
held to be a tax covered by Entry 50 of List Il of
the Seventh Schedule to the Constitution. 1In our
opi nion, therefore, it has not been shown that the
State Legislature is conpetent to |evy t he
i mpugned cess.™"
This conclusion is obviously correct in the light of our
earlier discussion. The court, however, expressed an
opinion, in paras 10 to 12 of the judgnent, that in case the
I evy could be treated as a tax inposable under Entry 49 or

50 of List 1l in the Second Schedule to the Constitution
such power "has not been taken away by the provision of the
MVRD Act". We think, as already pointed out by us that

though the MVRD Act, 1957, unlike s.6(2) of the 1948 Act
does not contain a specific provision for the |evy of taxes,
s.25 of the forner does indicate the 'existence of such
power. The above observations of the High Court, therefore,
in our view, do not attach sufficient inportance to s.25 of
the MVRD Act and the field covered thereby. This aspect,
however, is not of significancein view of the conclusion
that the tax is not referable to Entry 49 or Entry 50.

W nmay add that a Bench of this Court ~has already
di smissed the State’'s petition for |eave to appeal from the
judgrment of the Full Bench (S.L.P. 10052/89, 12696/84 etc.
di sposed of on 5.2.90) inlimneas squarely covered by

India Cement. It is brought to our notice that the Madhya
Pradesh High Court, after India Cenent, has reaffirnment its
concl usi ons in Hralal and MP. Li me Manuf act urers’

Association in Ankur Textiles and Another v. South Eastern
Coal fields, (MP. No. 1547 of 1990) in the light  of  India
Cement .
THE REFUND | SSUE
Havi ng thus concluded that the | evy of cess under the
Orissa, Bihar and Madhya Pradesh enactnents is invalid,, it
becomes necessary to consider the |logical consequences  of
such a conclusion. Prima facia it would seemthat the |evy
shoul d be considered bad since its inception and that al
cess |l evied under the inpugned provisions should be directed
to be refunded to the assessees, particularly in view of
Article 265 of the Constitution. For the States, however,
reliance is placed on the foll owi ng observations in para 35
of the judgenent in India Cenent to contend to the contrary.
Towar ds the conclusion of his j udgenent Sabyasach
Mukherjee, C.J. dealt with this issue thus :
174
"M. Krishnamurthy lyer, however, submtted that,
in any event, the decision in HR S. Murthy case
was the decision of the Constitution Bench of this
Court. Cess has been realised on that basis for
the organisation of village and town panchayats
and conprehensive progranme of measures had been
framed under the National Extension of Service
Scheme to which our attention was drawn. M.
Krishnamurthy Iyer further subnmitted that the
Directive Principles of State Policy enbodied in
the Constitution enjoined that the States should
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take steps to organise village panchayats and
endow them wth power and authority as nmay be
necessary to enable themto function as units of
self-government and as the anounts have been
realised on that basis, it at all, we should
declare the said cess on reality to be ultra vires
prospective, In other words, the anpbunts that have
been collected by virtue of the said provision,s

shoul d not be declared to be illegal
retrospectively and the State nade liable to
refund the sane. W see good deal of substance in
this subm ssion. After all, there was a decision

of this Court in HR S. Mirthy case and anobunts

have been collected on the basis that the said

decision was the correct position. We are,

t her ef or e, of ~the opinion that we wll be

justified in declaring the levy of the said cess

to be wultra vires, the power of the State

Legi'sl ature prospectively only".

Rel yi ng on the above, observations, it is submtted for
the States that they should not be directed to refund a cess
whi ch they have been | evying for several years in the past
on the basis of thelaw declared by the Suprene Court in
Murthy. Certain other circunstances have al so been brought
to our notice in this connection :

(i) Several States have preceded on the basis that
they are entitled to levy a cess of ‘the nature in
guestion. In addition to the States referred to earlier
in the judgenent, Rajashtan and Andhra Pradesh have
al so sim|ar statues.

(ii) The levy accounts for a substantial part of
the States finances particularly in States which are
rich in mnerals. For e.g. State of° Madhya Pradesh
accounts for a good percentage of this country’'s

m neral resource. |t produces 26.53% of the country’s
production in limestone.. 36%in dolomte, 28.14% in
coal, 21.5% iniron ore, 13%in bauxite, 21.38% in

Manganese ore,
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14.43% i n rock phosphate, 33%in copper ore and so on
The ampunts of cess run to several crores. A direction
to refund the cess collected thus far will result  in
crying halt to all devel opnental activities initiated
and put through and cause irreparable loss to the
State.

(iii) As pointed out (for e.g. inpars 5to 8 in
CVMP Nos. 31187 to 31196 of 1984 in CA Nos. 1640 to
1643, 1645, 1649, 1654, 1655,1659, and 1662 of 1986) the
i npact of the cess has al ready been passed on by the
assessees- which are | eading industries that can easily
bear the brunt of the sane- to their custoners. A
refund granted to themw Il only result in their unjust
enrichment and this should be safeguarded against
applying the principles in UWP. State Electricity
Board, Lucknow & Ors. v. City Board, Missoorie & Os.,
[1985] 2 SCR 815 at page 824 and State of Mdhya
Pradesh v. Wankatlal & Anr., [1985] 3 SCR 561 at page

568.
The above request was vehenently opposed by t he
assessees counsel. Presenting their case on this issue, Sri

Nari man (appear for the appellants in C A 4353-4 of 1983
and C. A 2053-80 of 1980) contended that we should ignore
the dicta in para 35 of India Cenent as per incuriam He
submitted, first, that the Court there has acted on the
assunption that a doctrine of prospective overruling had
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been enunciated in Golaknath, [1967] 2 SCR 762. Anal ysi ng
the wvarious judgnents delivered in that case, he subnmitted
that, while Subba Rao C.J. and four other judges (pp 805-
813) approved of the applicability of this doctrine in
India, five other judges spoke against it (pp 890, 897, 899-
922, 921 and 952) and the eleventh judge was neutra
(p. 408). He therefore, submtted that the judges who
deci ded ol aknath were equally divided on the issue and so
there is no reason disdained of the Court binding on us.
Second, he submitted that the doctrine of prospective
overruling was evolved by the Suprenme Court of the United
States in the absence of any constitutional provision
mlitating against it, vide sunburst 77 L.Ed. 310 (at page
366) and Linkletter, 14 L.Ed (2d) 601 (at page 604-8). In
I ndi a, however, the application of t he doctri ne,
particularly in the context of an issue regarding the
validity of a tax levy, would run counter to specific
provi si.ons cont ai ned Articles 246 and 265 of the
Consti tution. Where the Court finds that a legislation is
beyond t'he  conpetence of the concerned |egislature, it
st ands uprooted al t oget her ‘because Articles 246 and 265 say
so. There is no scope for, and no roomfor the exercise of
any discretion by, the Court to say that, there articles of
the Constitution notw thstanding, they
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would treat the legislation to be valid for a certain period
or for certain purposes. Third, he subnitted that the above
obj ection cannot be "circunmvented" by a resort to Article
142. Sri - Nariman referred us in this context to the
observations in the follow ng decisions of this Court:
Re: Article 246

Pesi kaka 1955-1 SCR 613 at pp652, 654, 656
Chamar baugwal a 1857 SCR 930 at p. 940
Sundararanier & Co 1958 SCR 1422 at pp 1468-1474
West Ramad 1963-2 SCR 747 at p.764

M L. Jain 1963 Supp 1SCR 912 at pp 530-41
Re: Article 265

Moopi | Nayar 1961-3 SCR 77 at p. 89

Bal aj i 1962-2 SCR 983 at p. 996

Chot t achan 1962 Supp. 2 SCR 1 at pp.- 29-30
Bakshi Si ngh 1963-1 SCR 220 at p. 233

Re: Article 142

Garg 1963 Suppl. 1 SCR at pp. 896-8

It is submitted , relying on Mahabir Kishore Os. v. State
of Madhya Pradesh, [1989] 4 SCC 1 that a refund is the
automatic and inevitabl e consequence of the declaration of
invalidity and should be granted proved a suit within a
peri od of limtation or a wit for declaration and
consequential relief is filed.

Suppl erenting the above argunents, Sri G Ranmaswany
appearing for sone of the assessees, contended that there
can be no question of the Court exercising any discretion
under Article 142 so as to destroy a fundamental right of
the assessees. Learned counsel also submtted that
consi derations of hardship of the States, in case they -are
called upon to refund huge ambunts, can be no relevant
consideration at all. He urged, that in some at |east of
the cases here, there is no averment, much | ess evidence, of
any irreparable hardship that is likely to result if a
refund is ordered. He also pointed out that in the
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converse situation where a retrospective levy is held to be
valid, assessees have been held entitled to no relief from
paynment of back duty on grounds of hardship: vide Chhotabha
Jet habhai Patel & Co.v. Union of India [1962] 2 Supp. at
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Ppl12, 13 and urged that there cannot be a different rule for
the State. Sri B. Sen submitted that the ruling in Mirthy
could not be invoked to seek prospective invalidation as, at
least so far as Oissa was concerned, as the decision in
Tulloch had clearly defined the lintations of the State’'s
power to make such |evies.

In addition to the above general argunents, reliance
had al so been placed by the assessees on certain specific
interim orders passed in these cases and it has been
contended that these orders should be given effect to, or at
| east taken into account, in deciding the issue of the fina
relief to be granted. It is therefore necessary to refer to
t hese orders :

(i) In CA Nos. 4353-4 of 1983, thereis no interim
order staying recovery of the cess at all except of the
arrears for the period from1.1. 1983 to 31.3.1983 and even
this was nade subject to the furnishing of a bank guarantee
by the assessee.

(ii) / InC A 2053-80 of 1980 there was initially (on

2/2/1981) an order of stay of recovery of cess on the
furni shing of  bank guarantees. But this was | ater
substituted by an order of 25.3.1983 by which the amunts of
cess were to be deposited in the H gh Court every quarter
and then wthdrawmn by the State but this was on the
undertaking buy the State's Advocate Ceneral to refund the
amount "if deposited, in the event the appeal succeeds".
This continued till 30.1.90 when the Counsel -of the State of
Oissa undertook, \in view of the decision in India Cenent,
that the levy of the cess for the quarter ending Decenber,
1989 onwards wll not be enforced wuntil further orders.
Presunably, therefore, there has been no collection for cess
in Oissa since that period.
(iii) The positionin the Oissa case of ~ Oient Paper &
Industries Ltd. is somewhat different. 1t is pointed out
that when the levy of cess first cane into force we.f.
1.4.1977, the Western Coal fields Ltd. who supplied coal to
the assessees had challenged the levy of cess by a wit
petition and obtained an interim injunction order but
eventually withdrew the wit petition. But sinmultaneously,
the said conpany wote to the assessee that the anpunts of
cess (which were collected fromthe assessee) would be kept
in a suspense account and that, after a deci-
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sion is rendered by a court of law, it wll be decided
whet her they shoul d be deposited with the State agai nst cess
or be refunded to the assessees. It was nmade clear that, in
case the levy of cess is held invalid, "there will be no
hitch in refunding the amount”. This arrangenent went on
bet ween 1977 and 1982.

On 21.9.1982, the assessee filed a wit  petition
challenging the levy as it was enahanced from 25% to 100%
from 1.4.80. An interimstay was granted by the Hi gh @ Court
restricted to be enhanced demand but even this was vacated
by the H gh Court on 13.5.1983 in view of the decision in
Lakshmi Narain Agarwala v. State AIR 1983 Oissa 210 that
the levy was valid. Finally, the Hgh Court by its
j udgenent dated 22.12.1989 followed India Cenent and al |l owed
the wit but directed that the collections so far made shal
be allowed to be retained by the State as was directed by
the Supreme Court in the case of India Cement (supra). This
judgenent is the subject matter of SLP 1479 of 1990 by the
State.

The assessee thereupon file a review petition in regard
to the above direction contending ; (a) that a H gh Court
had no jurisdiction to declare provi si on to t he
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unconstitutional only "prospectively"; (b) that the cess in
the case had been collected only by Wstern Coal fields Ltd.
and had not been deposited in the State coffers; and (c)
that the principle of ‘unjust enrichment’ should equally
apply to the State which should not be permitted to enrich
itself by the levy of an illegal exaction. The application
for review was dismssed by the Hgh Court on 13.7.90.
Thereupon the assessee has preferred the unnunbered SLP on
1990 and SLP 11939 on 1990 respectively against the origina
judgenent dated 22.12.1989 and the order on the review
petition dated 13.7.1990.

It is contended that the Hi gh Court, having regard to
the circunmstances set out earlier, should have directed a
refund of the cess. collected. IT is stated t hat,
subsequently, Western Coal fields have paid over the anpunts

of cess to the Government [vide orders of this Court referred

to in sub para (v) belowj. |It-is also subnmitted that the
avernents by the State now nade that the anobunts collected
have been utilized by the State on objects enunerated in
Par t IV. of the Constitution are the result of an
afterthought —and are being put forward to defeat the
rightful entitlenent of the assessee to the refund.
(iv) In the Bihar case, there was an interim order on
10.2.1986 to the follow ng effect:
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"On the stay application there will be no stay of
recovery of cess but in case appel llants succeed in
appeal in. this Court, “the excess anount SO
recovered wll bepaid to the appellants wth
interest at the rate of 12%from the date of
recovery"
This was nodified on 30.1.90 in view of the judgenent in
India Cenment which had been delivered by this tinme, and it
was directed that the State of Bihar should not al so enforce
any denmand for cess for the quarters ending Decenber, 1989
and thereafter until further orders.” Presumably, therefore,
there has been no levy of cess(in Bihar from the | ast
quarter of 1989 onwards. Counsel for the assessees from
Bi har-Sri  Chi danbaram and Sri Shanti Bhushan stated that
they seek conpliance with the order dated 10.2.86 and would
not insist on refund of cess collected earlier to that date.
(v) Turning to the Madhya Pradesh matters, the position
is this, The Hi gh Court, by its judgenent dated 28.3.1986
held the levy to be invalid. In C A 1640 to 1662 of 1986,
the initial order passed on 2.5.1986 was this :
" There will be stay of refund of the cess al ready
col l ected pendi ng disposal of t he appeal s.
Learned counsel for the State states that, in_ the
event of the appeals being dismssed the State is
prepared to pay interest at 12% per annum There
will, however, be no stay of operation- of the
j udgenent . "
As a result of the order, there should have been no
collection of cess by the State subsequent to the date  of
the judgenment and only issue could have been regarding the
refund of the cess already collected from 1982 to 28. 3. 1986.
However, the Western Coalfields Ltd. approached the
Court with an application in one of the appeals (viz. C A
1649/ 86) praying that, pending disposal of the appeals, it
should be permtted to collect the anpbunt of cess and
deposit the sanme in a separate account in the Bank vis-a-vis
each of its custonmers. This application was ordered on
1. 8. 86. When this order was passed, the State Governnent
noved an application praying that, instead of the nonies
bei ng kept in deposit in bank account by Western Coalfields
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Ltd., it will be conducive to public interest if the State

is permtted to utilise the noneys "in mneral areas

devel opnent prograns” and that the State woul d abi de by such
180

terns as the Court may inpose at the tinme of final decision
It was, therefore, prayed that the Wstern Coal fields
shoul d be directed to deposit the anbunts collected by it to
t he State Governnment. The Court found this request
reasonabl e and passed the foll owi ng order on 15. 10. 86
"The order dated 1.8.86 passed in the above appea
is modified as follows :
The anmount deposi ted by the Western
Coal fields Ltd. in a separate account in the Bank
in accordance with the directions issued by this
Court on 1.8.1986 shall be paid to the State

CGovernment ~ of Madhya Pradesh. |In the event, of
the State Government-failing in this appeal, the
amount received by the Madhya Pradesh Governnent
under thi's order shall be refunded by t hat

Government withinthree nonths fromthe date of
the judgenment tothe Western Coalfields Ltd. with
interest at 12% per -annumto di sburse in favour of
those who had paid it, subject to such directions
which thi's court may give in its judgenent. The
amount received by the WMdhya Pradesh State
CGovernment / shall be spent in-accordance with the
provi sions contained in the inpugned Act."
Fresh applications were filed by the State in.a nunber of
the other appeals seeking simlar direction as in CA
1649/ 86 but the request does not show that any such order
were passed in appeal other than C. A 1649/86. However, it
seens that, in the case of coal, the cess is being collected
by Wstern Coalfields Ltd. and other like public  sector
organi sation (which are subsidiaries of Coal India Ltd.)
from all their custoners and passed on to the State not
only in Madhya Pradesh but also inOissa (as indicated in
sub-para (iii) above), apparently on the understanding that
it should be refunded by the concerned State Government with
interest in case the levy is ultimately held invalid. Sr
Bobde, appearing for the Western Coalfields , made it clear
that this conpany would abide by the direction of this
Court, in so far as the ambunts of cess collected by it
remain with it or are directed to be refunded by the State
Governnent to it.

W have given our earned consideration to these
contentions and were are of opinion that the rulingin India
Cenent concl udes the issue. There t he Court was
specifically called upon to consider an argument that, . even
if the statutory levy should be found invalid, the
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Court nmay not give directions to refund amunts- al ready
collected and the argunent found favour with the bench of
seven judges. We are bound by their decision in this
regard. It is difficult to accept the plea that, in giving
these directions, the Court overl ooked the provisions  of
Article 246 and 265 of the Constitution. The Court was
fully aware of the position that the effect of t he
| egislation is question being found beyond the conpetence of
the State legislature was to render it void ab initio and
the collections made thereunder without the authority of
| aw. Yet the Court considered that a direction to refund
all the cesses collected since 1964 woul d work hardship and
injustice. The directions, now i npugned, were given in the
interest of equity and justice after due consideration and
we cannot take a contrary view.
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In our view, we need enter into a discussion of the
principles of prospective validation enunciated by at |ease
sonme of the Judges in Golaknath (supra) as the direction in
India Cement can be supported on another well settled
principle applicable in the area of the wit jurisdiction of
Courts. We are inclined to accept the view under on behalf
of the state that a finding regarding the invalidity of a
| evy need not autonmatically result in a direction for refund
of all collections thereof nmade earlier. The declaration
regardi ng t he invalidity of a provi si on and t he
determnation of the relief that should be granted in
consequence thereof are two different things and, in the
|atter sphere, the Court has, and nust be held to have,
certain amount of discretion. It is a well-settled
proportion that it is open to the Court to grant , could or
restrict the relief” in a inner nost appropriate to the
situation before it is insuch a way as to advance the
interests of justice. 1t will be appreciated that it is not
al ways' possible in all situations to give a logical and
conpl ete effect to a finding.. Many situations of this arise
in actual practice . For instance , there are cases where a
comes to the conclusion that the term nation of the services
of an enployee is invalid, yet in refrains fromgiving him
benefits of "reinstatenent” (i.e. continuity in service) on
"back wages". In such cases, the direction of the Court
does not result in a person being denied the benefits that
should flow to himas a | ogical consequence of a declaration
inhis favour. It may be said that, in such a case, the
Court’s direction does not violate any fundamental right as
happens in a case like this were an "illegal™ exaction is
sought to be retained by the State. But even in the latter
type of cases relief has not been considered automatic. One
of the conmonest issue that arose in the context  of the
situation we are concerned with is where a person affected
by an illegal exaction files an application for refund under
the provisions of the relevant statute of files a suit to
recover the taxes as
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paid under a nmistake of law. In such a case, the Court can
grant relief only to extent perm ssible under the relevant
rules of limtation. Even if he files an application for
refund or a suit for recovery of the taxes paid for severa
years, the relief will be limted only to the period in
regard to which the application for refund or a suit for
recovery of the taxes paid for several years, the relief
will belinmted only to the period in regard to which the
application or suit is not barred by limtation. If even
this instance is sought to be distinguished as a case where
the Court’s hands are tied by limtations inherent in the
formof forumin which the relief is sought, |et us consider
a very case where a petitioner seeks relief against an
illegal exaction in a wit petition filed under Article 226.
In this situation, the question has often arisen whether the
petitioner’s prayer for refund of taxes collected over an
indefinite period of years should be granted once the levy

is found to be illegal. To answer the question in the
affirmative would result in discrimnation between persons
based on their <choice on the forum for relief, a

classification which, prima facie is too fragile to be
consi der ed a rel evant criterion for the resul ting
di scrimnation. This is one of the reasons why there has
been an understandabl e hesitation on the part of Courts in
answering the above question in the affirmative.

The above aspect of the matter has been considered in
several decisions of this Court. |In State of Madhya Pradesh
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v. Bhailal Bhai & ORs., [1964] 6 SCR 261 the respondents who
were dealers in tobacco in the State of Madhya Bharat filed
a wit petition under Article 226 of the Constitution for
the issue of wit of mandanus directing the refund of sales
tax collected fromthemon the ground that the inpugned tax
was violative of Article 301 (a) of the Constitution and
that they had paid the sane under a m stake of |aw. It was
contended on behalf of the State that even if the provision
violated the fundanental rights, the H gh Court should not
exercise its discretionary power of issuing a wit of
mandanus directing refund since there was unreasonabl e del ay
in filing the petition. This contention of the State was
rejected by the H gh Court but on further appeal this Court
tool a different view \ile agreeing that the Courts have
the power, for the purposes of enforcenment of fundanmenta
rights and statutory rights, to give a consequential relief
by ordering repaynent- of any noney realised by t he
government. wi t hout authority of law, the Court said:

"At the sanme tine we cannot |ose sight of the fact

that the special renmedy provided under Article 226

is not intended to supersede conpletely the nodes

of obtained relief by an action in a civil court
or to deny defends legitinmately open in such
actions. It has been made clear nore than once

that the /power to give relief under Article 226 is
a discretionary
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power. This is specially true in the case of power
to issue wits in thenature of mandanus. Anmong

the several matters which the H gh Courts rightly
take into consideration in the exercise of that
di scretion is the delay made by the ‘aggrieved
party in seeking the special remedy and what
excuse there is for it. ~Another matter which can
be rightly taken into consideration is the nature
of the facts and | aw that may have to be | deci ded
as regarded the availability of consequentia
relief. Thus, where, as in these cases, ‘a person
comes to the Court for relief under Article 226 on
the allegations that he has been assessed to tax
under a void |egislation and having paid it under
a mstake is entitled to get it back, if it the
Court, finds that the assessnent was void, ~ being
nmade wunder a void provision of law, ~and the
paynment was made by mistake, it is still not- bound
to exercise its discretion directing repaynent.
Vet her repaynent should be ordered in t he
exercise of this discretion will depend in each
case of its own facts and circunstances. It is
not easy nor is it desirable to |lay down any rul es
of universal application it may however be stated
as a general rule that if there has been
unr easonabl e del ay, the Court ought not ordinarily
to lend its aid to a party by this extraordinary
remedy of nandanus."

The Court further pointed out that the delay nmay be

consi dered unreasonable even if it is |less than the period

of limtation prescribed for a civil action for the remedy
but where the delay is nore than this period, it will al nost
al ways be proper for the court to hold that it i s
unr easonabl e. The relief given by the Hgh Court was

modi fied on this basis. [In Tilokchand Mt hi chand v. Minsh

[1969] 2 S.C.R, 824 the petitioners had collected sales tax
from their custoners and paid it over to the State. The
Sal es Tax Authorities directed a refund but on the condition
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that the anounts should be passed on to the custoners.
Since the petitioner did not conply with the condition, the
sales tax officer forfeited the sumunder S.21(4) of the
Bonbay Sales Tax Act, 1953. A wit petition was filed by
the petitioner contending that S.21(4) infringed Articles
19[10(f)] and 365 of the Constitution and hence, they were
not l|iable to repay the anount. This was dism ssed on the
ground that they had defrauded their custoners and,
therefore, not entitled to any relief even if there was a
violation of fundanental rights. An appeal to a Division
Bench was also disnissed. Subsequently, when coercive
proceedi ngs were taken for recovering the anmounts as arrears
of land revenue, the petitioners paid the anbunts
184

in 1959-60. Much later, there was a decision of this Court
striking down the corresponding provision of the Bonbay
Sales Tax Act 1946 as wultra vires. The petitioners
thereupon filed a wit petition under Article 32 of the
Constitution claimng a refund of the anmpbunts paid by them
in consequence of the recovery proceedings. It was held by
four of the five | earned Judges of this Court that the wit
petition should be dismissed on the ground of |aches. Chief
Justice Hidayatullah held that though Article 32 gives the
right to move the Court by appropriate proceedings for
enforcenent of fundanental rights and State cannot place any
hi ndrance in the way of an aggrieved person, once the natter
reached this court, the extent or manner of interference was
for the Court to decide. The |earned Chief Justice pointed
out that this Court  had put itself in restraint in the

matter of petitions under Article 32. For exanple, if a
party had al ready noved Hi gh Court under Article 226, this
court would refuse to interfere. Simlarly,  in ‘inquiring

into belated and stale clains, this Court should take note
of evidence of neglect of the petitioner s own rights for a
long tinme or of the rights of innocent parties which 'night
have nerged by reason of the delay. It was possible for this
Court to lay down any specific period as the ultimate limt
of action and the case will have to be considered on its own
facts. On the facts of the case before it, the mpjority
found that the petitioner had by his own conduct abandoned
his litigation years ago and could not be permtted to
resune it several years later nerely because sone other
person had got the statue declared unconstitutional.  Wile
H dayatullah C. J. was of the view that the Court should not,
on the facts of the case apply for analogy of the article in
the Linmitation Act in cases of mistake of law give relief,
Bachawat and Mtter JJ. felt that even for awit petition
the limtation period fixed for a suit would be a reasonabl e
standard for neasuring delay. Sikri J and Hegde J.
di ssented. Sikri J. was of the view that on the facts of the
case there was no delay but that the period under the
Limtation Act should not be applied to such cases and that
a period of one year should be taken as a period ' beyond
whi ch the claimwuld be considered a stale claimunless the
delay is explained. " Such a practice" the |earned Judge
observed, "would not destroy the guarantee under Article 32
because the article nowhere lays down that a petition
however late, should be entertained. Only Hegde J. was
enphatic that laches or limtation should be no ground to
deny relief. The |earned Judge observed (for brevity, we
guote from head note):
"Since the right given to the petitioners under
Article 32 is itself a fundanmental right and does
not depend on the discretionary powers of this
Court, as in the case of Article
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226, it is inappropriate to equate the duty inposed
on this Court to the powers of Chancery Court in
Engl and or the equitable jurisdiction of Courts in
the United States. The facts that the petitioner
have no equity in their favour is an irrelevant
circunstance in deciding the nature of the right
avai l able to an aggrieved party under Article 32.
This Court is charged by the Constitution with the
special responsibility of protecting and enforcing
the fundanmental rights, and hence |l aches on the
part of an aggrieved party cannot deprive him of
his right to get relief under Article 32. In fact,
|aw reports do not show a single instance of this
Court refusing to grant relief on the grounds of
delay. |If this Court could refuse relief on the
ground of delay , the power of the Court under
Article” 32 ~would be discretionary power and the
ri ght” woul'd cease to be a fundanental right. The
provisions contained in the Linmtation Act do not
apply to proceedings under Articles 226 and 32 and
if these provisions of the Limtation Act are
brought in “indirectly to control the renedies
conferred ‘by the Constitution, it would be a case
of Parlianent indirectly abridging the fundanenta
rights which this court, in GColaknath's case
[1967]2 S.C.R 752 held that Parliament cannot do.
The fear that forgotten clainms and discarded right
agai nst CGovernnent may be sought to be enforced
after the | apse of a nunber of years if fundamenta
rights are held to be enforceabl e w thout any tine
limt, 1is an exaggerated one, for , after —all, a
petitioner can only enforce an existing right."
The above principles have been applied in several subsequent
cases: Ranthandra Shankar Deodhar v. State of Maharastara,
[1974] 2 SCR 216; Shri Vall abh d ass works Ltd. v. union of
India [1984] 3 SCR 180; State of MP. v. Nandlal /Jaiswal,
[1986] 4 SCC 566; D. Cawasji & Co. v. State of Msore,
[1975] 2 SCR 511 and Sal onah Tea Co. Ltd. v. Superintendent
of Taxes.[1988] 1 SCC 401.

The above cases no doubt only list situations where
directions for refund have been refused, or considered to be
liable to be refused, on grounds of unreasonable delay or
laches on the part of the petitioners in approaching the
Court in the interests of justice and equity. The
i mportance of these cases, however, lies not in the  grounds
on which refund has been held declinable but  because they
lay down unequivocally that the grant of refund is not an
aut omati ¢ consequence of a
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declaration of illegality. Once the principle “that the
Court has a discretion to grant or decline refund is
recogni sed, the ground on which such discretion should be
exercised is a matter of consideration for the Court having

regard to all the circunstances of the case. It is possible
that a direction for refund nay be opposed by the State on
grounds other than laches or limtation. To give an
instance, in recent years the question has often arisen

whether a refund could be refused on the ground that the
person who seeks the refund has al ready passed on the burden
of the illegal tax to others and that to grant a refund to
himwould result in his "unjust enrichment". Sone decisions
have suggested a solution of neither granting a refund nor
permitting the State to retain the illegal exaction. Thi s
i ssue has been referred to a | arger Bench of this Court and
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its is not necessary for us to enter into that question
her e. so far as the present cases are concerned, it is
suf ficient to point out that all the decided cases
unni st akably show that, even where the levy of taxes is
fount to be unconstitutional, the Court is not obliged to
grant an order of refund. It is entitled to refuse the
prayer for good and valid reasons. Laches and undue del ay
or intervention of third party rights would clearly be one
of those reasons. Unjust enrichnment of the refundee may or
may not be another. But we see no reason why the vita
interests of the State, taken note of by the | earned judges
in India Cenent should not be a relevant criterion for
deciding that a refund should not be granted. W are,
therefore, unable to agree with the | earned counsel for the
petitioners that any different criterion should be adopted
and that the direction in paragraph 35 of India Cenent
shoul d not be followed in those cases.

For the reasons discussed above, we are of opinion
that, ' though the levy of the "cess was unconstitutional
there shall be no direction to refund the assessees of any
amounts of cess collected until the date on which the |evy

in question has been declared wunconstitutional. This in
regard to the Bihar cases, will be the date of this
judgement. In respect of Orissa, the relevant date will be

22.12.1989 on which date, the H gh Court, following India
Cenent decl ar ed the levy by the State Legi sl ature
unconstitutional . In respect of ~Madhya - Pradesh, t he
rel evant date will be the date of thejudgenent in Hirala
Ranswarup and connected cases (viz. MP. 410/83 decided on
28.3.1986) in respect of the|levy under State Act 15 th
1982. Though there are the dates of the Judgenent. of the
appropriate H gh Court, which nay not constitute a
declaration of law within the scope of Article 141 of the
constitution, it cannot be gainsaid that the State ' cannot,
on any grounds of equity, be permtted to retain the cess
collected on and after the date of the Hgh Court’s
j udgenent .
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Anot her point that was raised, was that in many of
these cases the State or a Coal field Conpanies had given an
undertaking that incase the levy is held to be invalid by
this Court, they would refund the anobunt —collection wth
i nterest. It is submtted that the condition inposed, or
undert aki ngs given, to this effect and recorded at the tine
of passing interimorders in the various cases shoul'd be
given inmplemented. The interimundertakings or directions
cannot be understood in such a manner as to conflict wth
out final decision on the wit petitions set out above.. But
we agree that, to the extend refunds of ampunts of cess
collected after the relevant dates are permissible on the
basis indicated by us, the State should refund those amounts
to the assessees directly or to the Coalfields from whom
they were collected, with interest at the rate directed by
this Court or mentioned in the undertaking fromthe date of
the relevant judgnent to the actual date of repaynent. The
Coal fi el ds, when hey get th refunds, should pass on the sane
to their customers, the assessees.

The appeal s are disposed of accordingly. There will be
no order as to costs.
T.N A Appeal s di sposed of .
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