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Brij Lal (Dead) by Lrs. And Ors. etc. etc.
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BENCH
Dr. ARIJIT PASAYAT & P. SATHASI VAM

JUDGVENT:
JUDGMENT

Dr. ARIJI'T PASAYAT, J.

1. Chal |l enge in these appeals is to the judgnent of a

Di vi si on Bench of the Punjab and Harayan Hi gh Court

di smissing the three wit petitions filed by the appellant while
allowing the Civil Wit Petition No.6395 of 1999 in view of the
fact that Dalip Singh, who was respondent had nade a

categorical statenent before the Assistant Collector First

Grade on 6th Decenber, 1967 to the effect that the appellant is
a smal |l | andhol der and he has no objection to his ejectnent
fromthe |l and and did not want any conpensation.

2. The controversy arises in the background of Section 10-
A(b) of the Punjab Security of Land Tenures Act, 1953 (in

short \021the Act\022). Few dates need to be noted for resolving the

controversy.

3. On 26.7.1961, the Collector Surplus Area, Sirsa
assessed the surplus area of Pat Ram under the Act. ~On
24.7.1962 an appeal was filed against the said order before the
Conmi ssi oner, Anbala Division. But it was not pressed in

vi ew of the enactnent of Punjab Security of Land Tenures
(Anmendrent and Validation) Act, 1962 (in short \021Anmendnent
Act\022). On the appeal by two tenants nanely Bishan Singh and
Dalip Singh against the order of the Collector dated 26.7.1961
the Conmi ssioner, remanded the surplus area case and

directed the Collector to re-decide the issues. | Pat Ram di ed
subsequently on 7.2.1966. On 15.7.1969, the Specia

Col I ector, Haryana pursuant to the order of renand, initiated
proceedi ngs for deciding surplus area case of Pat Ram afresh.
Hi s order dated 15.7.1969 is of considerable inportance and
will be dealt with [ater. On 23.12.1972, in fact, while the
proceedi ngs were pending the Haryana Ceiling on Land

Hol di ngs Act, 1972 (in short the \021Haryana Act\022) cane into
force. On 20.7.1977 the Sub-Divisional officer (Cvil) cumthe
Prescri bed Authority, Dabwali decided the surplus area cases

of Sohan Lal, Brij Lal and Hazari Lal under the Haryana Act

and held that the total land in respect of each of themwas |ess
than the permssible limt. Simarly the surplus area cases of
Dhonkan Ram Am Lal and Shankar Lal were deci ded under

the Haryana Act and it was held that there was no surplus

area. On 12.10.1989 Brij Lal and others filed an application
under the Act for ejectnment of the Bal bir Singh, Bhola Singh
Jagat Si ngh and Harpal Singh, sons of Bishan Singh before
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the Assistant Collector, First Grade, Dabwali on the ground

that the appellants were snmall |and owners and they required
the land for self cultivation. On 28.8.1991 an order of
ej ectment was passed. It was held that Bal bir Singh and

others were not entitled for resettlement on any alternative
land as they were already in possession of other land. On
22.1.1992 appeal of the respondents Bal bir Singh and others
agai nst the order of ejectnment was dism ssed by the Coll ector
Sirsa. The revision petition filed by the respondents Bal bir
Si ngh and ot hers agai nst the order of the Collector was

di sm ssed by the Commissioner. On 8.4.1993 which is a very
crucial date, Balbir Singh and others filed revision petition
ROR No. 398 of 1992-93, under Section 18(6) of the Haryana

Act for invoking suo noto powers of the Financia

Conmi ssioner for setting aside the orders dated 20.7.1977

and 9.8.1977 passed by the SDO (Civil) cum Prescri bed

Aut hority, Dabwali regarding the surplus area cases of Sohan
Lal, Brij Lal, Hazari Lal and Dhokan Ram under the Haryana
Act. On 29.6.1993 Jagat Singh and Harpal Singh, sons of

Bi shan Si'ngh and Bal bir Singh and Bhol a Si ngh, sons of

Kartar Singh filed another petition under Section 18(6) of the
Haryana Act for invoking suo nmoto powers of the Financia

Conmm ssioner for setting aside the order dated 15.7.1969 of
the Special Collector, Haryana. On 12.9.1997 the Financia
Conmi ssi oner, Haryana passed an order remandi ng the cases

to the Collector, Surplus Area, Sirsa being of the view that the
surplus area cases of Pat Ram notw thstanding his death on
7.2.1966, before the conmencenent of the Haryana Act, and

of his six sons was to be decided under the Act and thereafter
the rights of the tenants to purchase the |and was to be
determ ned. A review application was filed which was rejected
by order dated 10.3.1999. Wit petitions were filed
chal | engi ng the orders dated 12.9.1997 and 10. 3.1999 of the

Fi nanci al Commi ssi oner, Haryana.

4, On 26.7.1961 certain | ands were declared to be surplus
in the hands of the original allottee Pat Ram who di ed on
7.2.1966 | eavi ng behind six sons. " According to the appell ant
on the date of his death, inheritance opened and, therefore, it
was to be further decided that the appellants were snal

| andhol ders. It was submtted that there are three stages.
First is the stage when the possession of the surplusland after
declaration of the surplus is taken. Thereafter, the allotnent
can be nade, and |astly possession has to be given to the
tenant. There was an order dated 15.7.1969 made by the

Speci al Col |l ector, Haryana, Hi ssar Canp in case no. SC 340
holding, inter alia, as follows:

\ 023Today the tenants Bi shan Si ngh and
Dalip Singh are present. They have discl osed
that Pat Ram has since died | eaving behind six
sons named Shankar Lal, Dhonkal Ram
Hazari Lal, Brij Lal, and Amin Lal. The death
took place two or 2-1/2 years back but after
the decision in appeal, the situation has thus
changed and fresh proceedi ngs agai nst the
heirs of Pat Ramare to be taken except to the
extent the area decl ared surplus has been
utilized. These proceedi ngs are under the
circunstances filed. The Collector Agrarian
Sirsa, nay be informed and requested to start
proceedi ngs according to | aw agai nst the heirs
of the deceased allottee Pat Ram for
determ nation of their status and surplus area,
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if any with them\024

5. It is further submitted that |ong after the order was
passed in 1969 i.e. in the year 1992-93 chal |l enge was made to
the orders. Simlarly, in the year 1977 there was a decl aration
that the appellants were small | andhol ders. Wthout availing
statutory renmedi es appeal and revision after long | apse of tine
the non-official respondents could not have noved the forum

for unsettling the settled position

6. In the proceedings orders adverse to the appellants wer e
passed. They were chall enged before the Hi gh Court in Wit
Petitions. Al other wit petitions except one wit petition we
di sm ssed

7. It was submitted that the Hi gh Court referred to the
decisions of this Court in State of Mharashtra v.

Annapur nabai and other (AR 1985 SC 1403) and State of U. P.

v. The Civil Judge, Nainital and Ors. (AR 1987 SC 16) to

deci de agai nst-appellants. It is urged that these decisions
related to Maharashtra and Utar Pradesh respectively and
there is no provision'simlar to Section 10-A(b) in the said
State Acts and, therefore, this conceptual distinction has been
lost sight of. In the present cases, possession after all otnent
has not been taken and therefore there i's no utilization which
is the fundanental requirement.

8. Learned counsel for the respondent on the other hand
submitted that certain factual aspects have not been
hi ghli ghted by the appellants.” It is not a case where all otnent

after possession had not been taken and, therefore, there was

full utilization of the land declared as surplus. A suit was filed
in the year 1961 and an appeal was al so preferred which was
subsequently not pressed. Reference is also nmade to judgnent

of learned Additional District Judge, Sirsa, dated August 20,

2001, in which according to him contains findings recorded

whi ch have great relevance and the appellants are, 'therefore,
clearly disentitled to raise the plea on the factual aspects

rai sed presently.

9. It is to be noted that as rightly contended by the | earned
counsel for the appellant the H gh Court has not recorded any
finding to the effect whether the Maharashtra and Uttar

Pradesh Statutes have any provision simlar-to Section 10A(b)

of the Act.

10. At this juncture, it would be appropriate to take note of a
decision of this Court in Financial Conm ssioner, Haryana

State and Os. v. Sm. Kela Devi and Anr. (1980 (1) SCC 77)

where question as to when it can be said that utilization has

taken place was dealt with.

\0233. The only question which therefore arises
for consideration is whether the Hi gh Court

was right in taking the viewthat nere

allotment of land to other tenants under

Section 10-A(a) of the Act did not anount to
utilisation of the "surplus area" when the
resettl ed tenants had not taken possession

under the allotment orders.

4, It is not in controversy that it had been
finally decided that the "surplus area" in the
case of Nathi was 6 standard acres and 8
standard units, and a decision to that effect
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was taken in his life tine on Novenmber 25

1959. It is also not in dispute that orders were
nmade for the allotnent of the "surplus area" to
ot her tenants under Section 10-A(a) of the Act
whi ch reads as foll ows-

10-A (a) The State Government of any

of ficer enpowered by it in this behalf

shal | be conpetent to utilize any

surplus area for the resettlenent of

tenants ejected, or to be ejected, under

Clause (i) of Sub-section (1) of Section

Wil e therefore the section enpowers the State
Government or its authorised officer to "utilise"
any "surplus area" for the resettlenent of
tenants, the Act does not define what is neant
by an order of utilisation under the section. A
clue to what is actually nmeant by that
expression, is however to be found in C ause

(b) of Section 10-A which provides as follows, -
10- A (b) Notwithstandi ng anythi ng

contained in any other law for the tinme

being in force and save in the case of

| and acquired by the State CGovernnent

under any law for the time being in

force or by an heir by inheritance no

transfer or other disposition of |and

whi ch is conprised in surplus area at

the comrencenent of this Act, shal

affect the utilization thereof in C ause

(a).
The clause therefore has the effect of saving
the land conprised in the surplus area", if it

has been acquired by an heir by inheritance.

So (sic)an heir succeeds by inheritance, as in
this case, that basic fact (sic) affect the
utilisation of the surplus area even if only an
order (sic)been made under C ause (a) of

Section 10-A for its utilisation for
(sic)settlement of other tenants but that order
has not been (sic).

5. In order to understand the full neani ng and
effect to the provisions of Section 10-A, it is
necessary to nake a cross-reference to Rul es

18, 20-A, 20-B and 20-C of the Punjab

Security of Land Tenures Rul es, 1956

(hereafter referred to as the Rules). Rule 18
deals with the procedure for allotnment of
"surplus area" to other resettled tenants. Rule
20- A provides for the issue of certificates of
allotnment of lands to them and Rule 20-B

provi des for delivery of possession and makes

it obligatory for the resettled tenant to take
possession of the land allotted to himwithin a
period of two nonths or such extended period

as may be allowed by the officer concerned.

Rul e 20-C provides, inter alia, for the
execution of a "gabuliyat" or "patta" by a
resettled tenant. It would thus appear that
while allotnment of land is an initial stage in the
process of utilisation of the "surplus area", it
does not conplete that process as it is
necessary for the allottee to obtain a certificate
of allotment, take possession of the land wthin
the period specified for the purpose, and to
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execute a "qgabuliyat" or "patta'’ in respect
thereof. The process of utilisation

contenpl ated by Section 10-A of the Act is
therefore conplete, in respect of any "surplus
area", only when possession thereof has been
taken by the allottee or the allottees and the
other formalities have been conpleted, and
there is no force in the argunent that a nere
order of allotnent has the effect, of conpleting
that process.

6. Reference in this connection may al so be
made to Rule 20-D of the Rules which provides
that in case a tenant does not take possession
of the "surplus area" allotted to himfor
resettlenment within the period specified
therefore, the allotnent shall be liable to be
cancell ed and the area allotted to himnmay be
utilised for the resettl ement of another tenant.
It cannot 't herefore be dobted that a conpleted
title does not pass to the allottee on a nere
order of allotnent, and that order is defeasible
if the other conditions prescribed by |law are
not fulfilled.

7. So when the process of utilisation of
Nat hi s "surplus area" had not been conpleted
by the tinme his heirs by inheritance nade the
aforesaid application to the authorities
concerned, it was perm ssible for those
authorities to re-exam ne the question whether
there was any "surplus area" at all after
Nat hi s hol di ng had been inherited by his two
(sic) in equal shares so as to reduce the area of
the hol ding of each (sic) them bel ow the
perm ssi ble area. The High Court therefore

(sic) allowed the wit petition of the
respondents.\ 024

11. Apparently, the H gh Court has not taken note of this
decision. It has al so not recorded any finding as to whether
after a long | apse of tinme, the action taken by the non officia
respondents in challenging the order in favour of the

appel l ants disentitle themfromany relief. Though the
expression used in Sectionl8(6) of the Haryana Act is\023at any
time\ 024, obviously it has to be a reasonable tine and if action is
taken to i nmpugn the order after |ong passage of tine, the

Court has to exami ne whether it would be proper to grant a
relief prayer for the same.

12. As the basic issues have not been dealt with by the High
Court we remt the matter to the H gh Court to decide the case
afresh after taking note of what has been stated by this Court
in Sm. Kela Devi\022s case (supra).

13. The parties shall be permitted to place fresh materials in
support of their respective stands if they do not already form
part of the record. Since the matter is pending since |ong, we
request the High Court to di spose of the cases as early as
practicable preferably by the end of Septenber, 2008.

14. The appeals are allowed to the aforesaid extent. There
will be no order as to costs.




