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ACT:
Maharmadan Law-G ft--Validity of gift by husband to
his mnor wife accepted on her behal f by her nother.

HEADNOTE

One Mammotty was married to Seinaba and he-nade a gift
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of his properties including i movabl e property to Sei naba by
a registered deed. Mammotty died without an issue nore than
two vyears after the execution of the gift deed. Later on

Sei naba al so died without |eaving an issue. At the tine of
gift, Seinaba was fifteen years and nine nonths old.
Mamotty was ill for a long tine and was in hospital. He
was discharged uncured a nonth before the execution of the
gift deed and he remained in his nother-in-law s’ house
af t erwar ds.

After the death of Seinaba, the present suit was brought
by Kunharnu, an eider brother of Mammotty, for partition and
possessi on of 6/16 share of the property which he clained as
an heir under Mihanrnadan |aw, challenging the gift as
invalid. Kunhamu's contention was that ~when succession
opened out on the death of Mammotty, his w dow was entitled
to one-fourth share and the remaining three-fourth share
was di visible between himand his two sisters.  These shares
were unaffected by the in-. valid gift in favour of Sei naba
and accepted on her behalf by her nother. The contention of
Kunhanmu was accepted by all the three courts below ' which
held that a gift by the husband to his minor wife to be
valid nmust be accepted on her behalf by a | egal guardian of
her property under Muhanmmadan law i.e. by the father or his
executor or by grand-father or his executor. As the nother
of Seinaba was not the |egal guardian of the property of
Scinaba, the gift was void. The appellant came to this
Court by special |eave.

Hel d, that under Muhammadan |aw a gift by a husband to
his mnor wife of i movable property accepted on her behalf
by her nmother is valid if none of the guardians of the
property of the mnor is available provided there is a clear
and manifest intention to nake the gift and the husband
divests hinself of the ownership and possession of the

property.
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Held further, on facts the above conditions wer e
satisfied in this case.

Mohanmmad Sadig Ali Khan v. Fakir Khan (1932) L.R 59 1.A
1, Nabi Sab v. Papiah and Ors. A 1.R 1915 Mad. 972, Nawab
fan v. Safiur Rahman, A 1. R 1918 Cal. 786, Muinni Bai v.
Abdul Gani, A I.R 1959 MP. 225, M. Fatma v. M. Autun
A l.R 1944 Sind. 195, WMst. Azizi v. Sona Mr, A l.R 1962
J. &K 4, Mareroad & Os. v. Kunhali & Os., 1962 K L.J.
351, M. Abdul Chani v. M. Fakir Khan (1962) 49 |.A 195
Suna Mav. S AS Pillai, (1932) 11 Rang. 109 and Musa Mya
v. Kadar Bux, |.L.R 62 Bom 316, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI.ON:- Civil Appeal No. 513 of 1961

Appeal by special leave fromthe judgnent and order
dated June 23,1960, of the Kerala High Court in Second
Appeal No, 103 1957.
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S.T. Desai-and V. A Seyid Muhmad, for the appellants.

Sardar Bahadur, for the respondents.

August 23, 1963. The Judgnent of the Court was delivered
by

H DAYATULLAH /J--This appeal by special | eave by
defendants Nos. 1 to 3 raises an inportant - question under
the Muhammadan Law, whi ch nmay be stated thus:

"I's a gift by a husband to his minor wife and accepted on
her behalf by her nother valid P*

It has been held by the H-gh Court and the courts bel ow
that in Mhammdan Law such-a gift is invalid.  The facts
| eading up to this question nay now be stated.

One Manmptty was married to Seinaba and he nade a gift
of his properties including i movable property to Seinaba on
April 7, 1944 by a registered deed. Mammotty died on May 3,
1946 wi thout an issue. Seinaba al so died soon afterwards on
February 25, 1947, without |eaving an issue. At the time of
the gift Seinaba was 15 years 9 nonths old. It appears that
Mamotty was ill for a long tine and was in hospital ‘and he
was di scharged uncured a nonth before the execution of the
gift deed and remained in his mother-in laws house
afterwards. There are conflicting versions about the nature
of the disease and a plea was taken in the case that the
gift was nmade in contenplation of death and was voi dable.
This plea need not detain us because the trial Judge and the
first Appellate Judge did not accept it.

After the death of Seinaba, the present suit was brought
by Kunhamu an ei der brother of Mammotty for partition and
possession of a 6/16 share of the property which he clained
as an heir under the Mihamadan Law, chall enging the gift
as invalid. To the suit he joined his two sisters as
def endants who he subnitted were entitled to a 3/16 | share
each. He also submitted that the first three defendants
(the appellants) were entitled to the remaining 4/16 share
as heirs of Seinaba. In other words, Kunhamu’s contention
was that when succession opened out on the death of
Mamotty, his w dow Seinaba was entitled to the enhanced
share of 1/4 as there was no issue, and the renmaining 3/4
was di vi si bl e between
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Kunhamu and his two sisters, Kunhamu getting twice as much
as each sister, These shares according to him were

unaffected by the invalid gift in favVour of Seinaba and
accepted on her behalf by her mother. This contention has
been accepted and it has been held in this case in all the
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three courts that a gift by the husband to his mnor wife to
be valid nmust be accepted on her behalf by a |l egal guardian
of her property under the Muhammadan Law, that is to say, by
the father or his executor or by the grand-father or his
execut or. As Kat heesumma t he not her of Seinaba was not a
| egal guardian of the property of Seinaba it was contended
by the plaintiff that the gift was void. It was adnmtted
on behalf of the plaintiff that Mammotty coul d have hinsel f
taken over possession of the property as the guardian of
his mnor wife; but it was subnitted that such was not t he
gift actually made. These contentions raise the question
whi ch we have set out earlier in this Judgnent.

M. S.T. Desai on. behalf of the appellants contends that
neither express acceptance nor transfer of possession is
necessary for the conpletion of a gift, when the donor is
hinself the guardian or the de-facto guardian or 'quasi-
guardi an’ provided there is a real and bona fide intention
on the donor’s part to transfer the ownership of the subject
matter of the gift to the donee, and that even a change in
the node of enjoynent is sufficient evidence of such an
i ntention. He further contends that no delivery of
possession is necessary in a gift by a husband to his minor
wife provided such -an intention as above described is
clearly manifested. ~ According to him the lawis satisfied
wi thout an apparent change of possession and wll presune
that the subsequent hol ding of the property was on behal f of
the minor wife. Lastly he submts that —in any view of the
matter when a husband rmakes a gift toa minor wife and there
is no |l egal guardian of propertyin existence, the gift can
be conmpleted by delivery of the property to-and acceptance
by any person in whose control the mnor is at the tine. |If
there is no such person one can be chosen and appointed by
the donor to whom possessi on can be nade over to manifest
the intention of departing fromthe property gifted. M.
Desai seeks to justify these subnmissions on authority as
wel | as by de-
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ducti ons from anal ogous principles of Mhanmadan Law
relating to gifts to mnors which are upheld though accepted
by persons other than the four categories of legal guardian
The ot her side contends that there is no rule of -Mihanmadan
Law which permts such acceptance and that the decision of
the Hi gh Court is right.

A gift (Hba) is the conferring of a right of ~property
in sonething specific without an exchange (ewaz). The  word
H ba literally neans the donation of a thing fromwhich the

donee may derive a benefit. The transfer nust be’ ~ inmedi ate
and conpl ete (tamik-ul-"ain) for the nbst essentia
ingredient of Hiba is the declaration "I have given". = Since

Muhamadan Law views the law of gifts as a part of the |aw
of contract there nmust be a tender (ijab) and an acceptance
(qabul) and delivery of possession (qabza). There is,
however, no consideration and this fact coupled with the
necessity to transfer possession i mediately distinguishes
gifts fromsal es.

In the present case there is a declaration and a tender
by the donor Mamotty and as the gift is by a registered

deed no question in this behalf can arise. In so far as
Mammotty was concerned there was delivery of possession and
the deed also records this fact. Possession was not

delivered to Seinaba but to her nother, the first appellant,
and she accepted the gift on behalf of Seinaba. Manmotty
could have made a declaration of gift and taken possession
on behalf of his wife who had attai ned puberty and had lived
with him for after the celebration of marriage a husband




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

can receive a gift in respect of mnor wife even though her
father be living; (Durrul-Mkhtar, Vol. 3 p. 104 and
Fatawa-i-Alangiri Vol. 5 pp. 239-240 original text quoted at
p. 455 of Institutes of Mussalnman Law by Nawab Abdur
Rehman). But Mammotty did not conmplete his gift in this way.
His gift included i movable properties and it was accept ed
by the nother who took over possession on behalf of her
m nor daughter. A gift to a mnor is conpleted ordinarily
by the acceptance of the guardian of the property of the
m nor Wl ayat-ul-Mal. A nother can exercise guardi anship of
the person of a mnor daughter (H zanat) till the gir
attains puberty after which the guardi anship of the person
is that of the father if the girl is un-

36--2 S.C. Indial64
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married and that of the husband if she is married” and has
gone to her husband. Even under the Guardi an and Wards Act,
the husband is the guardi an of the person after marriage of
a girl unless he is considered unfit. The nother was thus
not the guardian of the person of Seinaba.

Sei naba’ s not her was al'so not a guardi an of the property
of  Sei naba. Mahanmmadan Law nmakes a distinction between
guardian of the person, ~guardian of the property and
guardi an for the purpose of marriage (W]l ayat-ulN kah) in
the case of mnor females. Guardians of the property are
father and grandfather but they include also executors
(Wasi) of these two and even executors of the executors and
finally the Kazi and'the Kazi’'s executor. None of these were
i n existence except perhaps the Cvil Court which has taken
the place of the Kazi.

Now Mihammadan Law of gifts attaches great inportance
to possession or seisin of the property gifted (Kabz-ul-
Kam 1) especially of immvable property. The Hedaya says
that seisin in the case of gifts is expressly ordained and
Baillie (Dig. p. 508) quoting fromthe Inayah refers to a
Hadi s of the Prophet--"a gift “is not valid unl ess
possessed". In the Hedaya it is stated--"Gfts are rendered
valid by tender, acceptance and seisin" (p. 482) and in the
Vi kayah "gifts are perfected by conplete seisin" (Macnaghten
202).

The question is whether possession can be given to the
wife's nother when the gift is fromthe husband to his m nor
wi fe and when the mnor’s father and father’s father are not
alive and there is no executor of the one or the other. I's
it absolutely necessary that possession of the property nust
be given to a guardian specially to be appointed by the
Cvil Court ? The parties are Hanafis. No direct instance
fromthe authoritative books on Hanafi |aw can be cited. but
there is no text prohibiting the giving of possession to the

not her. On the other hand there are other instances’ from
whi ch a deduction by analogy (Rai fi I qiyas) can'be nuade.
The Hanafi law as given in the Kafaya recognises the

legality of certain gifts which custom ('urf) has accepted.
This is because in deciding questions which are not covered
by precedent Hanafi jurisprudence attaches to transfer
possessi on i medi ately distinguishes gifts from sal es.

In the present case there is a declaration and a tender
by the donor Mamotty and as the gift is by a registered

deed no question in this behalf can arise. In so far as
Manmmotty was concerned there was delivery of possession and
the deed also records this fact. Possession was not

delivered to Seinaba but to her nother, the first appellant,
and she accepted the gift on behalf of Seinaba. Manmotty
could have made a declaration of gift and taken possession
on behalf of his wife who had attai ned puberty and had lived
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with him for after the celebration of marriage a husband
can receive a gift in respect of mnor wife even though her
father be living; (Durrul-Mkhtar, Vol. 3 p. 104 and
Fatawa-i-Al anmgiri Vol. 5 pp. 239-240 original text quoted at
p. 455 of Institutes of Mussal man Law by Nawab Abdur
Rehman). But Manmmotty did not conplete his gift in this way.
His gift included i movable properties and it was accept ed
by the nother who took over possession on behalf of her
m nor daughter. A gift to a minor is conmpleted ordinarily
by the acceptance of the guardian of the property of the
m nor Wl ayat-ul-Mal. A nmother can exercise guardi anship of
the person of a mnor daughter (H zanat) till the girl
attains puberty after which the guardi anship of the person
is that of the father if the girl is un-
36--2 S.C. Indial64
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based on istehsan (liberal construction ; lit. producing
symretry) ~and istislah (public policy). The Prophet hinself
approved ‘of MJ' izz (a Governor of a province who was newy
appoi nted) who said that in the absence of guidance fromthe
Koran and Hadi's he woul d deduce a rule by the exercise of
reason. But to be able to say that a newrule exists and
has al ways existed there should be no rule against it and it
must flow naturally fromother established rules and nust be
based on justice, equity and good consci ence and should not
be haram (forbidden), or Mkruh (reprobated). It is on
these principles that the Mijtahidis and Miftis have all owed
certain gifts to stand even though possession of the
property was not handed over to one of the stated guardians
of the property of the mnor. W shall now refer to some of
t hese cases.
The rules on the subject may first be recapitulated. It is
only actual or constructive possession that conpletes the
gift and registration does not cure the defect nor is a bare
declaration in the deed that possession was given to a ninor
of any avail w thout the intervention of the guardian of the
property unless the mnmnor has reached the years of
di scretion. If the property is with the donor  he nust
depart from it and the donee must enter upon -possession
The strict view was that the donor nust not | eave behind
even a straw belonging to himto show his ownership and
possession. Exceptions to these strict rules which are well
recognised are gifts by the wife to the husband and by the
father to his mnor child (Macnaghten page 51 principles 8 &
9). Later it was held that where the donor-and donee reside
together an overt act only is necessary and this rule
applies between husband and wife. |In Mhammad Sadiq Al
Khan v. Fakhr Jahan(1l), it was held that even rmutation of
nanes i s not necessary if the deed declares that . possession
is delivered and the deed is handed to the wife. A sinmlar
extension took place in cases of gifts by a guardian to his
mnor ward (W/Ison Digest of Angl o-Muhanmadan Law 6th Edn
p. 328). In the case of a gift to an orphan minor the ,rule
was relaxed in this way:

"If a fatherless child be under charge of his

not her,

(1) (1932) 59 1. A |

556

and she take possession of a gift nmade to him
it iswvalid........ The sane rule also holds

with respect to a stranger who has charge of
the orphan." Hedaya p. 484. See also Baillie
p. 539 (Lahore Edn.)

In the case of the absence of the guardian
(Cheebuti - Moonqutaa) the comentators agree
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that in a gift by the nother her possession

after gift does not render it invalid. Thus
al so brother and paternal uncle in the absence
of the father are included in the list of

persons who can take possession on behalf of a
mnor who is in their charge: Durrul Mikhtar
Vol. 4 p. 512 (Cairo Edn.). In Radd-ul - Mikhtar
it is said

"It is laid down in the Barjindi : There is a
difference of opinion, where possession has
been taken by one, who has it (the child) in
his charge when the father is present. It is

said, it is not valid; and the correct opinionis

that it is valid." (Vol. 4, C 513 Cairo Edn.)
In the Bahr-al-Raiq Vol. 7 p. 314 (Edn.
Cai r o)

"The  rule is not restricted to nother and
stranger but neans that every rel ation
excepting the father, the grand-father and
their executors is like the nother.

The gift beconmes conmplete by their taking
possession if the infant is in their charge
ot herwi se not:"

In Fatawai~ Kazi khan Vol. 4, p. 289 (Lucknow
Edn.), the passage quoted above from Radd-ul -
Mukhtar is to be found and the sane passage is
also to be found in Fatawai Alangiri Vol. 4 p
548 Cairo Edn. All these passages can be seen

in the lectures on Mdslem Legal Institutions
by Dr. Abdul | ah al ~-Mamun Suhrawardy. The rule
about possession is relaxed in certain

circunstances of which the follow ng  passage
fromthe Hedaya p. 484 nentions sone :
"It is lawful for a husband to take possession
of any thing given to his wfe, being an
infant, provided shehas been sent from her
father’s house to his; and this although the
father be present, because he is ‘held, by
implication, to have resigned the  nanagenent
of her concerns to the husband. It is
ot herwi se where she has not been sent from her
father’s house, because then the father is not
held to have resigned the managenment of her
concerns. It is also otherw se
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with-respect to ’'a nother’ —or any others
havi ng charge of her; because they are not
entitled to possess thenselves of- a gift in
her behalf, unless the father be dead, or
absent, and his place of residence unknown ;
for their power is in virtue of necessity, and
not from any supposed authority ; and this
necessity cannot exist whilst the father is
present."”

Macnaght en quotes the same rule at p. 225 and at page 230 is

gi ven
i bera
above views have al so been incorporated in their text

The

a list of other witers who have subscribed to these

books by the nbdern witers on Mihammadan Law. (See Milla’'s
Princi pl es of Mahonedan Law 14th Edn. pp. 139, 142, 144 and
146, Tyabji’'s Mihanmadan Law 3rd Edn. pp. 430-435, ss. 397-
400, Amir Ali’'s Mahomredan Law Vol. 1, pp. 130-131).

The
of

ors. (1)

principles have further been applied in some decisions
H gh Courts in India. In Nabi Sab v. Papiah and
was held that gift did not necessarily fai
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nerely because possessi on was not handed over to the minor’s
father or guardi an and the donor could nomnate a person to

accept the gift on behalf of the minor. It was pointed out
that the Muhammadan law if gifts, though strict, could not
be taken to be nade up of unmeaning technicalities. A

simlar view was expressed in Nauab lan v. Safiur Rehman(2).
These cases were followed recently in Munni Bai and anr. V.
Abdul  @Gni (3), where it was held that when a docunent
enbodying the intention of the donor was delivered to the
m nor possessing discretion and accepted by her it anounted
to acceptance of gift. It was further pointed out that al
that was needed was that the donor must evince an imediate
and bona fide intention to make the gift and to conplete it
by sone significant overt act. See also M. Fatma v. M.
Autun(4), Mst. Azizi and anr. v. Sona Mr(5) and Mam& ors.
v. Kunhdi & ors.(6).
(1) A 1.R (1915) Mad. 972.
(2) AJ1.R (1918) Cal. 786.
(3) Al.R (1959) MP. 225.
(4) A I1.R(1944) Sind 195,
(5 AIl1.R (1962) J. & K. 4.
(6) 1962 K L.J 351.
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In Mi. Abdul Ghani 'v. M. Fakhr Jahan (1), it was held by
the Judicial Committee as foll ows:
"“I'n considering what is the Mohamaden Law on
the subject of gift intervivos their Lordships
have to bear in nmind that when the old and
admttedly authoritative texts of. Mhamedan
law were  pronulgated there were not in the
contenplation ~of any one any
sfer of
Property Acts, any Registration Acts, any
Revenue Courts to record transfers  of the
possessi on of land, or any zam ndari estates

large or small, and-that it could not have
been intended to lay down for all time what
shoul d alone be the evidence that titles to
| ands had passed. The obj ect of t he

Mohamedan law as to gifts apparently was to
prevent disputes as to whether the-donor and
the donee intended at the time that the title
to the property should pass fromthe donor to
the donee and that the handing over by the
donor and the acceptance by the donee of the
property should be good evidence that the
property had been given by the donor and had-
been accepted by the donee as a gift."

Later in Mahanmad Sadig Ali Khan v. Fakhr Jahan Begum(2),
it was held by the Privy Council that at |east ~between
husband and wi fe Muhammadan | aw did not require an actua
vacation by the husband and an actual taking possession by
the wife. In the opinion of the Judicial Committee the
decl arati on nade by the husband foll owed by the handi ng over
of the deed was sufficient to establish the transfer  of
possessi on.

These cases show that the strict rule of Mhamuadan |aw
about giving possession to one of the stated guardians of
the property of the minor is not a condition of its validity
in certain cases. One such case is gift by the husband to
his wfe, and another, where there is gift to a mnor who
has no guardi an of the property in existence. In such cases
the gift through the nother is a valid gift. The respondent
relied upon tw cases reported in Suna Mav. S. A S
Pillai(3) where gift to a mnor through the nother was

Tran
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considered invalid and Musa Mya and
(1) (1922) 491.A 195 at 209.
(2) (1932) 591.A1I.
(3) (1932) 11 Rang. 109.
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anr. v. Kadar Bux(1l), where a gift by a grandfather to his
m nor grandsons when the father was alive, wi thout delivery
of possession to the father, was held to be invalid. Bot h
these cases involve gifts in favour of minors whose fathers
were alive and conpetent. They arc distinguishable from
those cases in which there is no guardian of the property to
accept the gift and the minor is within the care either of
the nother or of other near relative or even a stranger. In
such cases the benefit to the minor and the conpletion of
the gift for his benefit is the sole consideration. As we
have shown above there is good authority for t hese
propositions in the ancient and nodern books of Mihanmmadan
law and in deci ded cases of undoubted authority.
In our judgnent the gift in the present case was a valid
gift. Mammotty was living at the time of the gift in the
house of - his nother-in-law and was probably a very sick
person though not in marzulmaut. H's minor wife who had
attained discretion was capable under Mhamuadan law to
accept the gift, was living at her nother’'s house and in her
care where the husband was also residing. The intention to
nake the gift was clear and nani fest because it was nade by
a deed which was registered and handed over by Mammotty to
his nother-in-law. and accepted by her on behalf of the
n nor . There can be no question that there was a conplete
intention to divest ownership onthe part of Mammotty and to
transfer the property to the donee. |If Mammptty had handed
over the deed to his wife, the gift woul'd have been conplete
under Muhammadan | aw and it seens inpossible to hold that by
handi ng over the deed to his mother-in lLaw, in whose charge

his wife was during his illness and afterwards Mammotty did
not conplete the gift. 1In our opinion both on texts and
authorities such a gift nust be accepted as valid and
conpl et e. The appeal therefore succeeds. The Judgnent of

the High Court and of the Courts below are set aside and the
suit of the Plaintiff is ordered to be disnm ssed with costs
t hr oughout .

Appeal al | owed.

(1) I.L.R 52 Bom 316 P.C
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