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S.B. SINHA, J.
Leave granted.

Appel | ants were appointed as Constables in the Police Departnent of
the State of Punjab. They had been put on a duty to keep a watch on Bhagu
Ram who was adnmitted in a hospital. He was al | egedly shackled to the bed.
At about 9 p.m on the intervening night of 19th/20th May, 1984, the appellants
al ongwi t h one Parm nder Singh (since deceased) were found to be absent by
the Inspector of Police. He nade enquiries whereupon, he cane to know t hat
all the three constables were absent fromduty from9 p.m onwards. O her
constables fromthe police lines had to be requisitioned. They reported to
Police Lines at about 3 a.m on the sane day.  They were charge sheeted and a
departnmental proceedings was initiated against them ' The Enquiry O ficer
found themguilty. The enquiry report was accepted by the Superintendent of
Police, the Disciplinary Authority. A second Show Cause Notice was issued
to which all the delinquent officers replied. By an Oder dated 21.1.1985, the
di sciplinary authority, however, having found the cause shown by the
del i nquents to be unsatisfactory, passed orders of 'dism ssal from service
agai nst them Appellants and said Parm nder Singh filed a suit. One of the
contentions raised in the said suit was that in passing the order of punishnent,
the disciplinary authority had not conplied with the provisions of Rule 16.2 of
the Punjab Police Rules. It reads as under:-

"16.2 Dism ssal \026 D smissal shall be awarded only for the gravest
acts of msconduct or as the cunul ative effect of continued

m sconduct proving incorrigibility and conplete unfitness for

police service. |In making such an award regard shall be had to

the length of service of the offender and his claimto pension

(2) An enrolled police officer convicted and sentenced to
i mprisonnent on a crimnal charge shall be dism ssed :

"Provided that in case the conviction of a police
officer is set aside in appeal or revision, the officer
enpowered to appoint himshall review his case

keeping in view the instructions issued by the
CGovernment in this behal f."

VWereas the | earned Trial Judge was of the opinion that the m sconduct
conmitted by the delinquents was of grave nature, the first Appellate Court
hel d:

"\ 005.1 find force in the contention of the |earned counsel for the
appel | ants because admittedly all the three constables, who are




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

5

plaintiff-appellants because admttedly all the three constabl es,
who are plaintiff-appellants before me were on duty in the T.B
Hospital, to escort and prisoner, where at |east one person could
have been present because as per Rule 18.5 and 6 a constabl e can
be on duty for three hours only and the department had put three
persons on duty and therefore, they could not be present for 24
hour s. So they had committed slight delineation in duty. Thus
we can say that one of themwas atl east absent, who was on duty
at that time and it has been adnmitted that Parninder Singh alias
Bhol a was on duty at that tine when the absence of the plaintiff-
appel I ants was marked, but that absence cannot be taken to be
serious |l apse which merits dismissal fromservice. It is well
settled that the punishnent of dismssal is not proper in case of
absence fromduty and | am supported on this point by a case
State of Punjab Vs. Ahhar Singh, reported as 1991(4) SLR 539
wherein it was held as under:-

"Mere absence fromduty for a few days does not
amount (to an act of ‘gravest m sconduct and the
cunul ative effort of which may go to prove
incorriginiety and conplete unfitness of the
enpl oyees for police service and dismissal from

service was held illegal."

Even otherwi se, | amof the considered viewthat if a person
conmitted negligence of being absent fromduty that shoul d not

go to the root of his service becausein that case it will be too
harsh not only for him but for the children who are dependent on
hi m 005. . "

A second appeal preferred by the State of Punjab as also the
Di sciplinary Authority was all owed by the Hi gh Court by reason of the
i mpugned j udgnent .

The High Court in its judgnent noticed sone decisions of this Court
i ncl udi ng Hombe Gowda Educational Trust v. State of Karnataka [(2006) 1
SCC 430] where inter-alia it was held:-
"This court has conme a long way fromits earlier view
points. The recent trend in the decisions of this court seek
to strike a bal ance between the earlier approach to the
i ndustrial relation wherein only the interest of the
wor kmen was sought to be protected with the avowed
object of fast industrial growmh of the country. |n severa
decisions of this court it has been noticed how discipline at
t he wor kpl aces/industrial undertakings received a setback
In view of the change in economic policy of the country, it
may not now be proper to allow the enpl oyees to break the
discipline with inpunity. Qur country is governed by rule
of | aw. Al'l actions, therefore nust be taken in accordance
with [aw "

Honbe CGowda (supra) has been noticed by this Court in |arge nunber
of cases including the foll ow ng: -

L.K. Verma v. HMI Ltd. [(2006) 2 SCC 269], State of U P. v. Sheo
Shankar Lal Srivastava [(2006) 3 SCC 276], Mharashtra State Seeds Corp.
Ltd. v. Hariprasad Srupadrai Jadhao [(2006) 3 SCC 690], A. Sudhakar v.
Post mast er General [(2006) 4 SCC 348], Anand Regional Coop. QO
Seedgrowers’ Union Ltd. v. Shail eshkumar Harshadbhai Shah [(2006) 6
SCC 548], North-Eastern Karnataka RTC v. Ashappa [(2006 ) 5 SCC 137].

M. Jawaharl al Gupta, |earned senior counsel appearing on behal f of
appel l ants took us through the inmpugned order passed by the Disciplinary
Authority and subnmitted that froma perusal thereof, it would appear that it
had failed to consider the inplication as also the effect and purport of the
provisions of Rule 16.2 of the Punjab Police Rules.
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M. Swarup Singh, |earned counsel appearing on behalf of the

respondent, on the other hand, subnitted that it was not necessary for the
disciplinary authority to specifically state in the order of dismnissal of services
that the delinquents were guilty of gravest acts of m sconduct. Strong

reliance in this behalf has been placed in State of Punjab & Ors. v.

Sukhwi nder Singh [(1999) SCC (L&S) 1234].

A disciplinary proceeding was initiated against the appellants herein as
al so agai nst the said Parm nder Singh inter-alia on the prem se that they were
absent fromduty from9 p.m till 2 a.m on 19th/20th My, 1984. Al the three
constables were required to watch a convict naned 'Bhagu’. It is really a
matter of surprise that the patient was shackl ed al though he was 80 years old
and a patient of tuberculosis. Wy the human right of the prisoner was
violated is not known. ~Absence fromduty on the part of all the delinquent
of ficers constitutes a grave m sconduct particularly, when the convict was
pl aced on shackl esas evidently they knew that he woul d not be able to nmove
fromhis bed. It furthernore appears that all the w tnesses exam ned before
the enquiry officer categorically stated that all the three delinquent officers
had absented fromduty together. Their cross-exam nation was directed only
towards the nature of guard duty and the facilities and infrastructure avail able
to those who were posted therefor. The case of the State, however, all along
been the appellants had not been put on guard duty. They never said that they
were not absent fromduty. They were obligated to keep a watch over the
convict, particularly, when he was an aged patient suffering from tubercul osis.
However, despite the fact that the appellants m ght have committed a grave
act of misconduct, the | aw requires the disciplinary authority to arrive at such
a finding. The di'sciplinary authority held:-

"\ 005. They were al so asked to report in ny office and

submit their explanation. The accused const abl es

submitted their replies which is on record. These accused
constabl es for keeping a strict vigil and watch on the
prisoners which is a very inportant duty: But the said
accused constables left the prisoners all alone in the night
and remai ned absent fromtheir duties in the Hospital.

Such an absence of inportant duty by the accused

constables is a very big m stake\005.."

The decision of this Court in Sukhw nder Singh (supra) is an authority

for the proposition that it is not necessary to use the words "gravest act of
m sconduct” as it can be found out fromthe factual natrix obtaining in each
case.

It is one thing to say that the disciplinary authority accepted the finding
of the enquiry officer, but, when a second show cause notice was issued as to
why the appellants and the said Parm nder Singh should not be dismssed, it
was obligatory on the part of the disciplinary authority to arrive at such a
positive finding that the respondents have committed gravest acts  of
m sconduct. The opinion forned by a disciplinary authority is very relevant.
Odinarily a Cvil Court would not interfere with the findings of the
di sciplinary authority. The jurisdiction of the GCvil Court is limted. The G vi
Court in a suit would not ordinarily interfere with the findings of fact; its
jurisdiction inter-alia being to find out as to whether the statutory rules
respecting the disciplinary enquiry were conplied with or the principles of
natural justice have been followed or not. The First Appellate Court no doubt
exceeded its jurisdiction in substituting its own opinion to that of the
di sciplinary authority.

We are not oblivious of the fact, that it is not necessary to repeat the
wor di ngs of the Section for the purpose of conplying with the principles
thereof in the fact situation obtaining in a given case. But departnenta
proceeding is quasi crimnal in nature. The procedures |laid down therefor
were required to be complied with, enmbodying the principles of natura
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justice.
Justice Frankfurter in Vitarelli v. Seaton [359 US 535] stated:

"An executive agency must be rigorously held to the standards by
which it professes its action to be judged\ 005\005 Accordingly, if
di smssal fromenploynent is based on a defined procedure,

even though generous beyond the requirenents that bind such

agency, that procedure must be scrupul ously observed. \005..This
judicially evolved rule of administrative lawis now firmy
established and, if | may add, rightly so. He that takes the
procedural sword shall perish with the sword."

(See Ranana Dayaram Shetty v. The International Airport Authority of
India and Gthers [AIR 1979 SC 1628] )

[t is also true as was submitted by M. Swarup Singh that in case of
habi t ual absence, a puni shnent of dism ssal of service would be just. [ See
State of Punjab & Ors. v. Sukhw nder Singh, (1999) SCC (L&S) 1234 and
Maan Si ngh v. Union of India & O's. 2003 (3) SCC 464]. W are furthernore
not oblivious of a decision of this Court in State of Punjab v. Ram Singh Ex-
Constabl e [(1992) 4 SCC 54] wherein interpreting Rule 16.2, this Court stated
the lawin the follow ng terns: -

"7. Rule 16.2(1) consists of two parts. = The first part is
referable to gravest acts of m sconduct which entails
awardi ng an order of dismissal. Undoubtedly there is

di stinction between gravest nisconduct and grave

m sconduct. Before awardi ng an order of dismssal it shal
be mandatory that dism ssal order should be nade only

when there are gravest acts of m sconduct, since it

i mpi nges upon the pensionary rights of the delinquent after
putting long | ength of service. As stated the first part
relates to gravest acts of misconduct. Under GCenera

Cl auses Act singular includes plural, "act" includes acts.
The contention that there nust be plurality of acts of

m sconduct to award dismissal is fastidious. The 'wor d
"acts" would include singular "act" as well. It is not the
repetition of the acts conplained of but its quality,

i nsidious effect and gravity of situation that ensues from
the offending "act”. The col our of the gravest act nust be
gat hered fromthe surroundi ng or attendi ng circunstances.
Take for instance the delinquent who put in 29 years of
conti nuous length of service and had unbl enmished record,;
inthirtieth year he conmrts defal cation of public noney or
fabricates fal se records to conceal m sappropriation. He
only conmtted once. Does it nen that he should not be
inflicted with the puni shment of dism ssal but be all owed
to continue in service for that year to enable himto get his
full pension. The answer is obviously no. Therefore, a
single act of corruption is sufficient to award an order of
di smi ssal under the rule as gravest act of m sconduct.

8. The second part of the rule connotes the cunul ative

ef fect of continued m sconduct proving incorrigibility and
conplete unfitness for police service and that the | ength of
service of the of fender and his claimfor pension should be
taken into account in an appropriate case. The contention
that both parts nust be read together appears to us to be
illogical. Second part is referable to a m sconduct mnor in
character which does not by itself warrant an order of

di sm ssal but due to continued acts of m sconduct woul d
have insidi ous cumul ative effect on service norale and

may be a ground to take | enient view of giving an
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opportunity to reform Despite giving such opportunities if
the delinquent officer proved to be incorrigible and found
conpletely unfit to remain in service then to naintain
discipline in the service, instead of dismssing the
del i nquent officer, a |esser punishnent of compul sory
retirement or demotion to a | ower grade or rank or renova
fromservice without affecting his future chances of re-
enpl oyment, if any, nay neet the ends of justice. Take

for instance the delinquent officer who is habitually absent
fromduty when required. Despite giving an opportunity to
reform hinmsel f he continues to remain absent fromduty off
and on. He proved hinmself to be incorrigible and thereby
unfit to continue in service. Therefore, taking into
account his long length of service and his claimfor

pensi on he may be conpulsorily retired fromservice so as
to enable himto earn proportionate pension. The second
part of the rule operates in that area. |t nmay also be nade
cl ear that the very order of dismssal fromservice for
gravest mi'sconduct may entail forfeiture of all pensionary
benefits.. Therefore, the word 'or’ cannot be read as "and"
It nust be disjunctive and i ndependent. The conmmon |i nk
that connects both clauses is "the gravest act/acts of

m sconduct . "

In the aforenentioned situation, ordinarily, we would have asked the
Di sciplinary Authority to consider the matter afresh, but the occurrence has
taken place in the year 1984. Appellants and the said Parm nder Singh had
worked only for a fewyears, oneof themis dead. |In the aforenentioned
situation, we are of the opinionthat we would be justified to fix the quantum
of punishnent. W are of the opinion that in the facts and circunstances of
this case and in particular having regard to the passage of time, punishnment of
conpul sory Retirenent will nmeet the ends of justice. ' If otherwise eligible, the
del i nquents would be entitled to retiral "benefits. The appeal is allowed to the
af orement i oned extent.

In the facts and circunstances of the case, 'there shall be no order as to
costs.




