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JUDGVENT:
JUDGVENT
MAJMUDAR, J.

Leave granted.

By consent of |earned counsel for parties, the appea
was finally heard. A short question centring round cl ause
21.3(a) of the consent terns filed by parties in Caonpany
Appeal 2/94 before the |earned Conpany Judge, Bonbay Hi gh
Court falls for determination. The said clause reads as
under: -
<SLS>

"the valuation per share made by

the expert shall be deened to be the

val uation per share mmde under the

consent order (including the consent

terns) dt 5.3.93 passed by the CLB."
<SLE>

A few facts leading to this appeal may be noted at the
out set. Respondent No.1l, Patel Engineering Conpany Linmted,
is a public limted conpany registered and incorporated
under the Conpanies Act. The shares of the conpany are
closely held between two groups who are contesting parties
before us. Appellants nos.1 to 5 represent one group and
Respondents nos.2 to 8 represent the other one. W shal
refer to the respondents’ group as Pravin Patel group and
the appellants’ group as K Y.Patel group for the sake of
conveni ence. K Y. Patel group filed Petition No. 28/91 in
Cctober, 1991 before the Conpany Law Board under the
provi sions of Sections 397 & 398 of the Conpanies Act, 1956.
They cont ended that the affairs of the conmpany were
conducted in a manner prejudical to the interest of the
conpany and public interest. They also sought for a
direction that the resolutions passed at the Extraordi nary
General Meeting should not be given effect to. The parties
arrived at conset terms signed on February 11, 1993 before
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the Conpany Law Board and in pursuance thereof the conpany
Law Board disposed of the petition by its consent order
dated 5.3.93. The consent terns provided that both groups
woul d deposit their shares w th Conpany Law Board and one
Shri.M Vatsaraj would deternmine the fair value per share.
Accordingly, K'Y. Patel group, that is the appellants’ group
deposited 91,702 shares and the respondents’ group, that is
Pravin Patel group deposited 1,04,299 shares. O ause 21 of
the consent terns reads as under: -
<SLS>

"Agreed and ordered that the Conpany do

pay the value per share as determ ned by

the valuer for the 'shares belonging to

K.Y.Patel G oup and the supporters of

K.Y. Patel group in manner follow ng.

The said i nstal ments - shal | i ncl ude

interest on the outstanding anmount at

15% per annum from the date of the

val uer’ s deci sion. The anpbunts so paid

by t'he~ conpany shall remain deposited
with- Ms. Milla & Mulla & Craigie Blunt
and Caroe till the entire anount has

been paid and the said shares have been
duly delivered by Company Law Board to
t he conpany.

(i)....... % within......... nont h/ nont hs
of the receipt by the Conpany of  the
Val uation report but at any rate not
before 1st April, 1993 plus interest on
the entire anount at 15% per annum from
the date of the decision till the date
of the paynent of the instal nent.

(i) ... % within......... nont hs of
the receipt by the Conpany of  the
Val uation report plus 'nterest on the
out st andi ng amount at 15% per annum from
the date of the paynment of first

instalnment till the date of the paynent
of the second instal nent.
(iii) t he bal ance. .. ... % wi thin

....... nmonths of the receipt by the

Conpany of the Valuation report plus

interest on the outstanding anobunt at

15% per annum from the date of the

paynment of the second instal nent."
<SLE>

As per cl ause 16 of t he consent terns one
Shri . Mangal bhai  Vatsaraj, partner of Ms. ([ Vatsaraj &
Conpany, Chartered Accountants being the auditor of
Respondent no.1 conpany was appointed for valuation of
shares of Respondent no.1l., conpany. as per clause 19 it was
agreed that the valuer shall report to the Board his
decision as to the valuation per share and forward copies
thereof to the conpany as also to Ms. Milla & Mlla &
Craigie Blunt & Caroe, Advocates for the K Y. Patel group
and M's. Bachubhai Munim & Co., Advocates for the Pravin
Patel group. As per clause 23 it was agreed that on the
conpany making full payment with interest for the said
shares the said shares shall be delivered by the Conpany Law
Board to the company and shall stand cancelled. Thus on the
paynment being nade by the conpany as per clause 21 K Y. Pate
group, that is the appellants’ group had to wal k out of the
conpany. However, there was a default clause provided by
cl ause 28(a) in the consent terns which reads as under: -
<SLS>
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“"I'n the event of the conpany

failing to nmake paynent of the ful

purchase price, or of any two of the

instal ments of price on the dates fixed

by clause 21 above, the conpany shal

lose its rights to purchase the shares

of the K.Y. Patel group and the

petitioners shal | automatically be

entitled to purchase the shares of the

Pravin patel Goup (i.e.shares listed in

part 1 of Schedule 11 and such shares

listed in part Il of Schedule 11 in

respect of which witten confirmations

and undertaki ngs have been furnished as

aforesaid) at the price per share fixed

by the Val uer under clause 16 above. The

date of the last instalnment or the date

of "'the second instalnment in respect of

whi ch the default has been commtted,

whi chever is earlier, shall be the date

on whi ch t he petitioners shal

automatically be entitled to purchase

the said shares-and such date shall be

referred to as "the date of purchase"
<SLE>

It is not in dispute between the parties that the
Conpany Law Board fixed the instalnents of the purchase
price of the shares of K'Y. Patel group as  provided by
clause 21 of the consent terms by directing that 30% of the
amount be paid within tw nmonnths of the receipt of the

val uation report but at any rate not before 1st April, 1993
plus interest on the entire amount at 15% per annum fromthe
date of the decision till the date of paynment of instal nent.

The second instalnent was fixed by providing for paynent of
40% within 6 nonths of the receipt of valuation report plus
interest on the outstandi ng amount at 15% per annum fromthe
date of the paynent of the first instalnent till the date of
the paynment of the second instalnment and the bal ance of 30%
was ordered to be paid within 9 nonths of receipt of
val uation report plus interest on the outstandi ng amount at
15% per annumfrom the date of the paynent of the second
instal ment. Accordingly, the dates of instalnents worked out
are as under: -

1st instalment - 30th Novenber, 1993

2nd instalment - 31st March, 1994

3rd & last instalnment - 30th June, 1994

As Shri.M Vatsaraj valued the shares at Rs.194/- per

share by his report dated 30.9.93 Respondent no.1, conpany
tendered on 1.10.93 the entire ampunt and purported to
cancel the appellants’ shares even before the same has been
delivered by the Conpany Law Board. The anount tendered was
not accepted by the appellants. On 7.10.93 the appellants
filed Application 259/93 before the Company Law Board
i mpugni ng the val uation of shares as made by Shri.M Vatsar aj
alleging it to be vitiated by fraud relying in particular on
the affidavit of Chartered Accountant, Shri. Dilip Thakker
The Conpany Law Board by order dated 5.11.93 overruled
Respondent no.1l' s prelimnary obj ection to the
mai ntai nability of the aforesaid application. Thereafter, on
14.12.93 Respondent no.1 filed Conpany Appeal 2/94 under
Section 10(F) of the Conpanies Act against the order of the
Conpany Law Board. The appeal was adnitted by the | earned
Conpany Judge of the Hi gh Court and interimorders were made
protecting the interests of both parties. The anmount of
Rs.1,77,92,128 tendered by the conpany was permitted to be
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invested. At the tine of final hearing of the appeal the
contesting parties came to further consent terns pursuant to
which a consent order was made whereunder Shri.N. V.lyer of
CC Chokshi & Co. was appointed as an expert to examne
whet her the valuation made by Shri.M Vatsaraj on 30.9.93
was proper and correct. The order provided that if Shri lyer
cane to the conclusion that Shri. Vatsaraj’s val uation was
not proper and correct, then he should hinself nmake the
val uation. The expert was requested to decide before 13th
June, 1994. as noted earlier clause 21.(3) (a) of these
consent ternms provided that valuation per share nade by the
expert that is Shri lyer shall be deermed to be the val uation
per share mnmde under the consent order dated 5.3.93 passed
by the Company Law Board.

On  21st Cctober,” 1994 shri  Ilyer held that Shr
Vatsaraj’s valuation was not - proper and correct and he
val ued the shares at Rs. 450/ - per share as against
Shri.Vatsaraj’'s valuation of Rs.194, that is Rs. 4,12, 65, 900
for 91,702 shares. The first respondent, conpany offered the
said anpunt~ with interest, only from 21.10.94, the date on
whi ch Shri- lyer gave his report. The appellants contended
that as per clause 21 of the consent order of 5.3.93 read
with clause 21.(3) (a) of the consent order dated 21.4.94
the appellants were entitled to Rs.4,12,65,900 and a further
sum of Rs. 66, 13,850 being the interest payable thereon from
30.9.93, the date of' Shri Vatsaraj’'s decision and that the
amount tendered by the conpany did not constitute ful
paynment as required under the consent terns. On 9.11.94
Conpany Appeal 2/94 was di sposed of by taking the val uation
of Rs.450 per share on record. The appel |l ants contended that
if full anpunt including interest from 30.9.93 as required
by clause 21 was not paid the consequences of default as
provided in the consent terns would follow. The conpany’s
advocate however informed the appellants that the amount of
interest was to be paid only from 21.10.94. Under these
ci rcunst ances, the conpany filed Conpany Application 411/94
in disposed conpany appeal for (clarification.The |earned
Single Judge of the Hi gh Court  however rejected the said
application on 14.11.94 observing that the order of '5.3.93
subject to nodification by the order of 29.4.94 would have
to be executed in the nmanner available in |aw. Under these
ci r cumst ances, the conpany preferred Appeal 891/ 94
chall enging the order of the learned Single Judge  dated
14.11.94. The said appeal was allowed by the Division Bench
of the H gh Court. It took the view that interest was payble
by Pravin Patel group only from 21.10.94 and directed the
Conpany Law Board to deliver the appellants' shares to the
conpany. The aforesaid order of the Division Bench has been
chal | enged by special | eave.

Shri  Nari man, | earned counsel for the appellants
contended that clause 21.(3) (a) of the consent - ternms of
29.4.94 will have to be read with clause 21 of the consent

terns of February, 1993. It has to be held that the
val uation made by Shri M Vatsaraj was superseded by the

valuation made by Shri Iyer and therefore the correct
val uation of the shares of the appellants will have to be
taken as Rs.450/- per share and that figure will have to be

treated to have been arrived at on 30.9.93 itself.
Consequently, 15% interest on the purchase price as per
val uation of shares will have to be interest from 30.9.93
and not fromthe date on which Shri lyer gave his valuation

report on 29.10.94. If that is so, the respondents’ conpany
was in default in not paying interest on the additiona

anmount to the tune of Rs. 66 lakhs. As a sequel to the
af oresai d submi ssion Shri Nariman further contended that
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once that happened the default clause 28(a) of the consent
terns got attracted and therefore automatically t he
appel lants’ got a right to purchase the shares of the
respondents’ group and that the High Court had patently
erred in holding that the interest on the additional anount
was payable only from the date of Shri.lyer’s valuation
dated 29.10.94. Refuting these subm ssions Shri  Sol

Sorabj ee, the |I|earned counsel for the respondents contended
that clause 21.(3) (a) of the consent order of 29.4.94
provided that the valuation of the shares as nmade by Shri
lyer will be deened to be the valuation per share nade under
the earlier consent terms. But it had nothing to do with the
i nterest anpbunt payable on the valuation of the share price
conputed by the expert. ~ Shri. Sorabjee further contended
that if Shri Nariman’ s contention is right and 15% i nterest
isto run from 30.9.93 then an inpossible and anomal ous
position would arise. He submtted that in such a case even
assum ng that Pravin Patel group had commtted default it
woul d be i'nmpossibleto work out ' the right of the appellants’
group to  purchase the shares of Pravin Patel group as per
default clause 28(a) itself, as the date of purchase by the
appel l ants’ group as per the said clause would be the date
of last instalnent or second instalment in respect of which
the default is deened to have been conmtted by the conpany,
whi chever is earlier. In such a case as per sub-clause (c)
of clause 28 the appellants’ conmpany woul d be liable to pay
up the entire purchase price of the shares of Pravin Pate
group as per the ‘instalnents laid down therein and these
instal ments will have to be paid wthin the concerned nonths
of the date of purchase by the appellants. These dates were
already left behind when the valuation of Shri Ilyer was
made. Consequently, it would be inmpossible “even for the
appel lants to conply with the scheme of instalnents of
payi ng the purchase price with interest even as per default
cl ause 28(c) of the consent- order of 5.3.93. Gving
retrospective effect to the wvaluation by the force of the
deeming fiction as found in clause 21.(3) (a) of the consent
order of 29.4.94 also for the purpose of interest  would
therefore nmake the schene of . default clause totally
unwor kabl e for both the groups. He however fairly stated
that the respondents in order to bury the hatchet w Il have
no objection in paying even now an anount —of Rs.66 lakhs
nore to the appellants’ which may neet their _alleged
gri evance about non-paynment of interest from 30.9.93 til

21.10.94 and the respondents are wlling to pay this
additional amount and put an end to this litigation. They
have al so no objection to the appellants retaining even the
addi ti onal anpbunt of Rs.11 | akhs which is already deposited

by the respondents uptill now to cover the interest anount.
In short, according to Shri Sorabjee the respondents are
willing to pay a total amunt of Rs.77 lakhs- to the

appel l ants towards the disputed claim of interest. He
further contended that clause 28 being a default clause has
to be strictly construed on the express wording of the
default clause, there is no provision made for any adverse
consequence flowing fromthe alleged non-paynent of ful
amount of interest and that the default clause woul d operate
only if the conpany fails to nake paynent of full purchase
price or any of the two instalnents as fixed by the Conpany
Law Board wunder clause 21 of the consent terms of February,
1993.

Havi ng given our anxi ous consideration to riva
contentions we find that there is substance in what Shr
Nariman submits to the effect that clause 21.(3)(a) of the
consent terns dated 24.4.94 wll have to be read in
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conjunction with clause 21 of the consent ternms of February,

1993. Therefore, the valuation of shares at Rs.450/- per

share as nmamde by Shri Iyer will have to be treated to have
been nade wunder the consent order dated 5.3.93 passed by
Conpany Law Board. As the other clauses of the consent terns
have remai ned untouched, it may prima facie be felt that 15%
interest would becone payable on the valuation per share as
made by Shri lyer on 21.10.94 right from 30.9.93, the date
on which Shri Vatsaraj nade |ower valuation and which got

superseded and substituted by the later valuation of Shri

lyer. However, it is not necessary for us to closely exam ne
this aspect of the matter and reach any final conclusion
thereon, in viewof the fair stand taken by the |[earned
counsel Shri  Sorabjee. Once the respondents have agreed
before us to pay a total amount of Rs. 77 |akhs as interest

towards the disputed dues-and once they are prepared to pay
Rs.66 |lakhs in addition to Rs:11 |akhs which are already
deposited by themthe first grievance made by Shri Nariman
woul d pal e into insignificance.

However, so far as the second contention of Shri
Nariman is _concerned it _i's not~ possible to agree with him
that the default clause 28 got attraced on the facts of the
present case. The reasons ~are obvious. The default clause
has to be strictly construed. A close exam nation of default
clause nakes it clear that the consequence provided therein
would follow if the conpany fails to nake paynent on ful
purchase price or of two instalnments. It has to be recalled
at this stage that 'clause 21 of the consent terns makes a
clear distinction between the value per share as determ ned
by the valuer and the interest on the outstandi ng anount of
such val uation. Wen clause 21 is read with clause 28(a) it
beconmes clear that even though the instalnent nay include
interest at 15%that interest is to run on-the entire anmount
of valuation of shares, nanely, the purchase price of the
shares as determ ned by the valuer. The default clause 28(a)
provides that the conmpany wll be liable to suffer the
consequence of default in paynent of full purchase price or
instal ment of the price. It nowhere refers to the default in
paynment of interest on the concerned instal nent even 'though
each instalment of purchase price was to be acconpani ed by
15% interest thereon as laid down by clause 21 of the

consent order. In any case it nust be held that the
respondents appeared to have bona fide believed that they
were not liable to pay interest at 15% on the difference

amount as per higher valuation of Shri lyer fromany date
prior to 29.10.94. Not only that they al so approached the
| earned Single Judge by filing Conpany Application 411/94 on
14.11.94 requesting the learned Single Judge to clarify as
to fromwhich date they have to pay interest.That shows the
respondent conpany, had not taken up any cantankerous
attitude and at the earliest opportunity within one nonth of
the report of the wvaluation they filed Conpany Application
411/94 for «clarification. It was that application which was
rejected by the | earned Single Judge and which resulted into
the appeal fromwhich the present proceedings arise. It
cannot be therefore said that the respondent company had
del i berately and know ngly defaulted in paynment of interest
which attracted default clause 28(a) of the consent ternmns.
The second contention canvassed by Shri Nariman therefore
stands rej ect ed.

In the result this appeal is disposed of subject to the
direction to the respondents as agreed to by themthat they
will pay to the appellants an additional anobunt of Rs.66
lakhs in the manner provided by the consent terns of
February, 1993 and as |aid down by the consent order dated
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5.3.93, within a period of eight weeks from today. The
amount of Rs.11 |akhs already deposited by the respondent
will also enure for the benefit of the appellents. On
paynment of this additional amunt of Rs.66 |akhs the
directions contained in the judgment under appeal shall
beconme operative and shall be carried out by all concerned.
There will be no order as to costs.




