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PETI TI ONER
UNION CF I NDI A & ANR

Vs.
RESPONDENT:
W NG COWANDER T. PARTHASARATHY
DATE OF JUDGVENT: 10/ 11/ 2000
BENCH

Dor aswany Raju, Shivaraj V. Pati

The respondent was commissioned in the Indian Air
Force on 21.1.1963 as-an officer in the Accounts Branch and
in due course he successively rose to the rank of Wng
Conmander by virtue of pronotions earned by him on
17.1.1989. Havi ng regard to certain problens in the famly

due continued illness of his wife and need to face other
commitments and responsibilities he was constrained to seek
for pre-mature retirenent. He submitted an application

dated 21.7.1985 praying for pre-mature retirenment from
service with effect from31.8.1986 with 6 nonths |eave
preparatory to retirenent said to be due to him with the
adm ssible full non-effective benefits. It is a fact that
as expected of himhe also furnished a certificate  stating
that he was aware that any request nmade by himlater for the
cancellation of his application for pre-mature retirenent
woul d not be accept ed.

VWen the matter was under process before the concerned
Aut horities, on 6.11.85 the respondent seemto have noved an
amendnment to his earlier application stating that the actual
date of his release could be decided taking into account the
pensionary reconmendations/requirenments of the [Vth Pay
Conmi ssions Report which was expected to come in Novenber
1985. In view of this the date of retirement sought wth
effect from 31.8.86 itself, according to the respondent
stood altered before any decision was taken or comrunicated.
On 19.2.86, the respondent on being able to, as clained by
him surnount the health problens of his wife and also sort
out the other difficulties, submitted an application seeking
to withdraw the application earlier submtted for pre-mature
retirement from service, with a favourable recomendation
thereon by the group captain - Command Accounts O ficer
Wiile matters stood thus, the respondent was served on
7.3.86 with a comunication dated 6.3.86 that infornation
has been received from AlR Headquarter in their letter dated
20.2.86 that the respondent will pre-maturely retire from
service at his own request with effect from31.8.86, wth
certain other consequential directions. The request nmade
for withdrawal of the application for pre-mature retirenent
was also not accepted on the ground that the Headquarters
does not accede to requests for such cancellation after
initial approval of the sane by RRM and having regard to the
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certificate given by the respondent hinself. The request
further made on 8.7.86 to change at least the date of
retirement, did not neet with success and the sane was al so
turned down wunder a conmunication dated 10.7.86 nailed on
28.7.86 and served on the respondent on 5. 8. 86.

Aggri eved, the respondent filed Wit Petition No.16105
of 1986 before the Karnataka H gh Court seeking to quash the
order of pre- mature retirenment with effect from 31.8.86 and
for consequential direction to continue the respondent in
service wth all consequential and attendant benefits. The
Departments stand before the H gh Court as is now before us
was that wunder the existing policy there was no scope for
withdrawing the application for pre-nature retirenent, once
submitted, that in thelight of such policy the respondent
also gave a certificate that he was aware of the fact that
his subsequent request for wi thdrawal will not be accepted
and that such a policy cane to be adopted in public interest
in the light of the experience gained fromthe nove of the
of ficers ‘often to seek pre-mature retirement when there is a
difficult duty to be perfornmed and attenpting to seek for
cancel lation after tiding over/avoiding the sane and
consequently, no exception could be taken to the action of
the Departnent.

The learned Single Judge overruled the objection of
the Departnent both on the ground that in the case on hand
it has not been averred or substantiated that the petitioner
offered for pre- mature retirement as a camoufl age to get
over any difficult assignment of duties and the " subsequent
change of mnd was to gain any undue advantage as well as
for the reason that when the of fer of the respondent stood
withdrawmn on 19.2.86, the subsequent action taken by the
conpetent Authority on 20.2.86 and onwards will be of no
ef fect, having been taken on a letter or offer which by then
had no existence in the eye ~of |aw The i npugned
proceedi ngs were quashed and consequential directions also
cane to be issued by an order dated 2.11.95. An appea
filed before the Division Bench of the High Court in WA
No. 1146 of 1996 also did not. meet wi'th success,
necessitating the appellants to come before this Court, _on
further appeal

The |earned counsel for the appellant reiterated the
stand that having regard to the policy decision of which the
respondent was said to be also aware and having given a
certificate at the time of subm ssion of the application for
pre-mature retirenment that he was aware of the fact that his
request for withdrawal/cancellation made subsequently ~wll
not be accepted, the High Court ought not to/ have
countenanced the claimof the respondent. Strong -reliance
has al so been placed on the decision reported in Raj | Kunar
vs Union of India [1968 (3) SCR 857] to contend that the
application for pre-mature retirement having been approved
on 14.1.86 by the RRMeven prior to the withdrawal |etter
dated 19.2.86, the respondent could not be given any relief,
as claimed by himin his Wit Petition. Per contra, the
| earned counsel tried to justify the orders of the High
Court by placing strong reliance also on the decisions
reported in Balram Gupta vs Union of India and Another [1987
(3) SCR 1173] and Union of India vs Sri Gopal Chandra M sra
& thers [1978 (3) SCR 12].

We have carefully considered the submi ssions of the
| earned counsel appearing on either side. The reliance
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placed for the appellants on the decision reported in Raj
Kumars case (Supra) is inappropriate to the facts of this
case. In that case this Court nerely enphasised the
position that when a public servant has invited by his
letter of resignation determ nation of his enployment his
service clearly stands termnated fromthe date on which the
letter of resignation is accepted by the appropriate
Authority and in the absence of any |law or rule governing
the condition of the service to the contrary, it will not be
open to the public servant to withdraw his resignation after
it is accepted by the appropriate Authority and that till
the resignation is accepted by the appropriate Authority in
consonance wth the rules governing the acceptance, the
public servant concerned had Locus Penitentiae but not
thereafter. This judgnment = was the subject matter of
consi deration alongside the other relevant case |law on the
subject by a Constitution Bench of this Court in the
decision reported in-Union of India Etc. vs Gopal Chandra
Msra and Ohers (AIR 1978 ' SC 694). A request for
pre-mature ~retirenent which required the acceptance of the
conpetent or appropriate Authority wi'll not be conplete til
accepted by such conpetent Authority and the request could
definitely be withdrawn before it becane so conplete. It is
all the nore so in-‘a case where the request for pre-mature
retirement was nade to take effect froma future date as in
this case. The mgjority of the Constitution Bench anal ysed
and declared the position of law to be as hereunder

51. It wll “bear repetition that  the genera
principle is that in the absence of a |egal, contractual or
constitutional bar, a prospective resignation can be
withdrawmn at any tine before it becones effective, and it
becones effective when it operates to termnate the

enpl oyment or the office-tenure of the resignor, Thi s
general rule is equally applicable to Governnent servants
and constitutional functionaries. In the case of a

Government servant or functionary who cannot, under the
conditions of his service/or office, by his own unilatera
act of tendering resignation, give up his servicel/or office,
normal ly, the tender of resignation becones effective and
his service/or office-tenure term nated, when it is accepted
by the competent authority. |In the case of a Judge of a
H gh Court, who is a constitutional functionary and under
Proviso (a) to Article 217 (1) has a unilateral right  or
privilege to resign his office, his resignation becones
effective and tenure ternminated on the date fromwhich he,

of his own volition, chooses to quit office. "If in ternms of
the witing under his hand addressed to the President, he
resi gns in praesenti the resignation termnates his

office-tenure forthwith, and cannot therefore, be w thdrawn
or revoked thereafter. But, if he by such witing, chooses
to resign froma future date, the act of resigning office is
not conpl ete because it does not term nate his tenure before
such date and the Judge can at any time before the arriva

of that prospective date on which it was intended to  be
effective withdraw it, because the Constitution does not bar
such withdrawal . [Enphasis supplied] This Court had again

an occasion to consider the question as to the principle of
law to be applied to a case of resignation made to becomne
effective on the expiry of a particular period or from a
future date as desired by the enployee in Punjab Nationa

Bank vs P.K Mttal (AR 1989 SC 1083). It was held
therein that resignation being a voluntary act of enployee,
he may choose to resign with imediate effect or with a
notice of less than 3 nonths if the enployer agrees to the
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sanme or he may al so resign at a future date on the expiry or
beyond the period of 3 nonths as envisaged under the
governing regulation in that case, even though there is no
such consent fromthe enployer, and that, it was al ways open
to the enployee to withdraw the sane before the date on
whi ch the resignation could have becone effective.

So far as the case in hand is concerned, nothing in
the formof any statutory rules or any provision of any Act
has been brought to our notice which could be said to inpede
or deny this right of the appellants. On the other hand,
not only the acceptance of the request by the Headquarters,
the appropriate Authority was said to have been nmade only on
20.2.86, a day after the respondent withdrew his request for
pre-mature retirenent but even such acceptance in this case
was to be effective froma future date namely 31.8.86
Consequently, it could not be legitimtely contended by the
appel l ants that there was any cessation of the relationship
of master and servant between the Departnent and the
respondent ~at any rate before 31.8.86. Wile that be the
position —inevitably the “respondent had a right and was
entitled to wthdraw or revoke his request earlier made
before it ever really and effectively becane effective.

The reliance placed upon the so-called policy decision
whi ch obligated the respondent to furnish a certificate to
the extent that < he was fully aware of the  fact that he
cannot |ater seek for cancellation of the application once
made for pre-mature  retirement cannot, in our view, be
destructive of the right of the respondent, in law, to
withdraw his request for pre-mature retirement before it
ever becane operative and effective and effected term nation
of his status and relation with the Departnent. \Wen the
| egal position is that nuch clear it would be futile for the
appellants to base their rights-on sone policy decision of
the Department or a nmere certificate of the respondent being
aware of a particular position/which has no sanctity or
basis in law to destroy such rights which otherw se i nhered
in him and available in law. No such deprivation of a
substantive right of a person can be deni ed except on the
basis of any statutory provision or-rule or regulation
There being none brought to our notice in this case, the
claimof the appellants cannot be countenanced in our hands.
Even that apart, the reasoning of the H gh Court that the
case of the respondent will not be covered by the type or
nature of the m schief sought to be curbed by the so-called
pol i cy decision also cannot be said to suffer any conformty
inlaw, to warrant our interference.

For all the reasons stated above, the appeal fails and
shall stand disnissed. The tine |limt stipulated by the
| earned Single Judge to settle the clainms and consequentia
benefits due to respondent shall comrence and be conputed
fromthis date, for conpliance




