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ACT:

HEADNOTE:

JUDGVENT:
JUDMENT
G N Ray, J.

Leave granted.

Heard | earned counsel for the parties. This appeal is
directed against that part of the order dated 16.2.1994
passed by the Central Adm nistrative Tribunal, Madras Bench
in OA No. 290 of 1994 by whi ch the office order dated
16.2 1994 issued by the Government of India reducing the pay
of the appellant on refixation of the pay has been upheld by
the Tribunal. The direction for recovery of over paynment has
however been cancell ed by the Tribunal

The appellant was appointed as  Junior Engineer _on
7.1.1963 with effect from1.1.1973 and his pay was
fixed at Rs.425-700 in the cadre of Junior Engi neer as per
the recomendation of 3rd pay Conm ssion. The appell ant was
appoi nted as Juni or Engi neer, Selection Gade, in the scale
of Rs. 650-900 with effect from 1.8.1987 under the Centra
Public works Department ( Subordi nate O fices) Juni or
Engineers Gade | and Gade Il (Cvil and (Electrical)
Recruitnment Rules, 1987 (hereinafter referred to as’ the
Rul es), the appellant was pronoted as Juni or Engi neer (G ade
) cane into effect on 26.5.1967 pronotion opportunities
were given to the Junior Engineers and it was indicated that
75% of the total number of posts in the cadre of Junior
Engi neers would be Junior Engineers (Gade 1) in the pay
scale of Rs. 1649-2900. It may be stated the Pre-revi sed Pay
of Junior Engineer (Selection Gade) coincided with the
revi sed pay for Juni or Engineer (Grade |), The appellant was
further pronoted as Assistant Engineer in the scale of
Rs. 2000- 3500 with effect from 13.9.1987.

A question was raised as to whether the pronotion of
persons to Juni or Engineer (Grade I) involved assunption of
hi gher responsibilities and whet her the pay of Junior
Engi neer (Grade 1) should be fixed under FR 22-C [now FR
22(1) (A (1). The Central Governnent issued a nenorandum on
18.5.1989 stating that the Pronmption Committee involved
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assunption of higher responsibilities and as such the pay
shoul d be fixed under FR 22-C. Accordingly an office order
was issued that with effect from 1.1.1966, the pay of the
appel lant in the post of Junior Engineer (Grade |I) would be
fixed under FR 22-C.

The C.P.WD Junior Engineers Association entered into
an agreenent with the Governnent in which the statutory
right to get pay fixed for Junior Engineer (G ade |) under
FR 22-C was waived. It was agreed inter alia (a) that there
would be two scale for the Junior Engineers/Sectiona
officers (Horticulture) in the CPWD nanely is, 1400-2300 and
1640- 2900 and the incunbents woul d be designated as Junior
Engi neers/ Sectional Oficers (Horticulture) and initially
the scale would be 1400-2300 and on conpletion of five
years’ service in t he sai d gr ade. such Juni or
Engi neer/ Secti onal OfFficer woul d be placed in the scal e of
1640- 2906 subject to the rejection of wunfit. Such higher
grade would not be treated as pronotional grade but the same
woul d be ‘non-functional and the benefit of FR 22-(1)(A) (1)
(dd FR 22-C) would not be admssible in higher grade
because thene woul d be no - change in out si de and
responsibilities: (b) Junior - Engineers/Sectional Oficers
(Horticulture) was would not be pronmoted to the oust of
Assi stant Engi neer/ Assistant Directors (Horticulture) in the
scal e of 2000-3500 due to non-availability of vacancies in
that grade,, would be allowed the ‘scale of Assistant
Engi neer/ Assi stant Director (Horticulture) i.e. Rs.2000-3500
on Personal basic after conpletion of 15 years of tota
service as Junior Engineer/Sectional officer (Horticulture),
till the normal turn for functional pronotion as Assistant
Engi neer s/ Assi stant Director (Horticulture) would cone. Such
personal pronmotion would be given on the basis of fitness.
(c). Junior Engineers/Sectional Oficers (Horticulture) who
woul d be gi ven personal scal e of ~Rs.2000-8500 ' after
conpl etion of 15 years’ service woul d get the benefit of FR
22 .(i)(a)(i). (d) On getting personal prompotion, the junior
Engi neer/ Sectional O ficer (Horticulture) would continue to
perform the samnme duties and functions as Juni or
Engi neer/ Sectional O ficer (Horticulture). (e) Agreenent at
(a) above would be given effect from1.1.1988 and at (b)
above woul d take effect from 1.1.1991.

The |l earned counsel for the appellant—has contended
that on 20.3.1991 when the aforesaid agreenment was entered
into between the C.P.WD., Junior Engineers Association and
the CGovernnment, The appellant had al ready been pronoted to
the cadre of assistant Engineer. The appel |l ant was therefore
not a nmenber of Junior Engineers Association and The
aforesaid agreenment did not concern him It has  been
submitted that the said agreement was bi nding on such person
and was Junior Engineer on 1.1.1988 and who al so conti nued
in that cadre on 20.3.1991. So, on a total m sconception of
The scope and anbit of the said agreenent, which was not
applicable to the appellant, the respondents reduced the day
of the said agreement and directed for recovery of alleged
over paynent nmade to the appellant on account of giving
benefit of FR 22-C in the grade of Junior Engineer (grade
). The Tribunal failed to appreciate the case of the
appel l ant and gave only a partial relief to the appellant by
guashing The direction for recovery of alleged over paynent
but maintaining the illegal order of refixation of the pay
of the appellant as Junior Engineer (Grade |).

It will be appropriate at this stage to indicate the
case of the respondents before the Central Administrative
Tribunal. It was contended by the respondents that with the
i ntroduction of the scales of pay reconmended by the Fourth
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Pay Conmission, the Junior Engineers were given pay scal es
of Rs.1400-2300 and Rs.1640-2900 by treating the incunbents
of higher grade as holding pronotional grade. The C.P.WD.
Juni or Engi neers Associ ati on, however, demanded that all the
posts of Junior Engineers should be placed in the higher
gr ade Rs. 1640- 2900. After holding negotiation which the
Association it was decided by the Central Government that
75% of The posts of Junior Engineers would be in higher
grade with effect from1.1.1986 and the revised recruitnent
rules dated 26.5.1987 were issued. Instructions were issued
to implenent such revised recruitment rules. The Junior
Engi neers however were not satisfied wth the said
concession of giving higher grade to 75%of the posts and
they resorted to indefinite strike. Thereafter, further
negoti ations were hel'd with the Junior Engi neers
Association and it was decided that the demand for uniform
pay scale would be referred to a group of Mnisters and as
per Associations demand it was decided that no further order
of pronotion as Junior Engineer (grade |I) would be issued. A
copy of . the instructions issued in that regard was also
filed along with counter affidavit of the respondents before
the Tribunal. The G oup of Mnisters considered the demand
of the Junior Engineers ventilated through the Junior
Engi neers’ Association and on the oasis of the agreenent
reached, the order dated 22.3.1991 was issued suppressing
all earlier instructiions and directing for inplenentation of
t he agreenent . It was further averred t hat t he
Superi nt endent Engineer, TivandrumCircle, had issued orders
of pronotions on the basis of earlier instruction and pay of
such pronmotee was fixed as per FR 22-C. Such order and
fixation was mnade before issuance of subsequent instruction
to Keep the pronbtion as Junior Engineer (Gade 1) in
advance. The guestion of pay fixation on promtion to
Juni or Engi neer (Grade |I) was under consideration and a view
was taken that as no additional responsibilities or duty had
been assigned on being appointed as Junior Engineer (G ade
), the pay of such Engi neer could not be fixed under FR 22-
C. Accordingly, Sectional Engineer, Trivandrum  Crcle issued
orders on 2.1.1989 fixing the pay of Junior Engineers on
promotion of Grade |I under FR 22-C. Against such decision
various representations were received from Juni or Engi neers
and Superintendent Engi neer, Trivandrum G rcle, was directed
to keep the said order dated 2.1.1989 at abeyance unti
further instructions were issued. The affected Junior
Engi neers filed application before Ernaculam Bench of
Central Administrative Tribunal and obtained order of stay
of recovery of over paynent. The question of Pay fixation
was examned wth consultation wth the Department of
Per sonnel and Mnistry of Finance and as  per  their
instructions it was decided to fix the pay of" Junior
Engi neer (Grade 1) under FR 22-C. The Ernacul am Bench, in
view of such decision, closed OA No.33 of 1989 filed
before is by the affected Juni or Engi neers.

It may be noted here that the Tribunal in the inpugned
order has specifically held that when the appellant was
pronoted to the Selection Grade of Rs. 550-900 (per revised)
on 1.8.1992, his pay was fixed only under FR 22 (a) (ii)and
with the inmplenentation of the revised pay scale with effect
from1.1.1986, he was placed in the equival ent scal e. Hence,
guestion of refixing the scale of the appellant at Rs.1640-
2900 under FR 22-C did not arise. The Tribunal has also
observed that neither in the pleadings nor during argurent,
the appellant had placed any material to show that when he
was wor ki ng as Juni or Engineer in the Selection Grade or as
Juni or Engineer (Gade |) from1.1.1986 to 18.9. 1987, he was
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given any higher duty or responsibility which would entitle
himfor day fixation under FR 22C.

After giving our careful consideration to the facts of
the case, it appears to us that although on 20.3.1991 when
the agreement was entered into between the Juni or Engi neers’
Associ ation and the Central GCovernnment on the basis of
recomendati ons by the group of Mnisters, the appellant was
pronmoted to the post of Assistant Engi neer. but the question
of pronotion as Junior Engi neer (G ade ) and the
applicability of FR 22-C at the relevant tinme when the
appel  ant was given scale of Junior Engineer (Gade |I) was
pendi ng consi deration and such consideration attained the
finality in terns of the said agreenent. In our view, on
these facts, the Tribunal was Justified in holding that the
agreenment relating to the period when the appellant was
Juni or Engineer and a nenber of the said association was
bi ndi ng on the appellant: That apart. the Tribunal has, on a
guestion of fact, has clearly held that the appellant had
failed to produce any material to show that he had di scharge
any additional duty or responsibility during the entire
peri od when he was given the scale of Junior Engineer
(Sel ection Grade) and Juni or Engi neer (Grade |) Accordingly,
there was no justification to claimbenefit under FR 22-C.
If such benefit has been given to any other Juni or Engi neer
erroneously and on/such account. The appellant cannot claim
such benefit as of right.

In the aforesaid facts, we do not find any reason to
interfere with the inpugned order. ~The appeal, therefore,
fails and is dismssed wthout any order as to costs.




