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ACT:

Industrial Dispute-Standing O ders-Term nation of Service-
Enpl oyee absent without |eave-"Enployer not to disniss or
puni sh enpl oyee during period of sickness"-scope and effect
of - Enpl oyees State | nsurance Act, 1948 (34 of 1948), s. 73,
sub-ss. (1) and (2) and s. 85(d)-Standing Orders No. 8 (ii)
and 13(f)Regul ations 53 to 86.

HEADNOTE:

The respondent Venkatiah went on leave for six days /and did
-not join duty on the expiry of the Ileave period but
remai ned absent wthout sending to the appellant any
conmuni cation for extending his |eave. Later, he sent 2
letter to the appell ant acconpani ed by a mnedical certificate
issued by a Civil Assistant Surgeon in respect of his
illness for a period of nearly two nonths. The Medica
Oficer of the appellant was unable to confirmthat he was
ailing for a period of two nonths. Finding the ~“explanation
for his absence unsatisfactory the appellant refused to take
himback in its enployment. Meanwhile he had applied to the
Regi onal Director of the Enployees’ St ate I nsur ance
Corporation and obtained cash sickness benefit for/  the
period covered by the Medical Certificate issued by the
Cvil Assistant Surgeon. On the appellant’s refusal to take
him back in its enploynment, the respondent union, referred
his case for adjudication

18-2 S. C Indial/64
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to the Labour Court and the managenent of the appellant was
directed to reinstate him The appellant then noved a wit
petition in the H gh Court and it was all owed by the |earned
singl e Judge. The respondent then preferred a Letters
Pat ent Appeal before a Division Bench of the High® Court.
The appeal was allowed by the Division Bench and the award

passed by the Labour Court was restored. In his appea
agai nst the said decision the appellant’s nmain contention in
this Court was that the case of Venkatiah fell squarely

within the provisions of Standing Order 8(ii) and the High
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Court was wong in holding that the decision of the
appellant in refusing to condone the absence of Venkatiah
was either unfair or inproper, or that it contravened the
provisions of s. 73 of the Enpl oyees’ State |Insurance Act,
1948. The respondent mminly contended that in the present
case the enpl oyee received sickness benefit, and so, for the
sai d sickness, no penalty could be inposed on him

Held : (i) Standing Order 8(ii) was applicable to the
present case and the fact that the same conduct was dealt
with in two different standing orders, could not affect the
applicability of Standing Order 8(ii) to the present case.
(ii) Whether or not the appellant should have accepted the
certificate of the Cvil Assistant Surgeon was primarily for
the appellant to consider; as there was no allegation about
nmala fides in this case, it was not open to the High Court,
in exercise of its wit jurisdiction, to consider the
propriety of the conclusion reached by the Labour Court on
this point.

(iii) On a proper construction of s. 73(1) read wth
sub-s. (2), it was inmpossible to invoke s. 73 against the
appel | ant, because the term nation of Venkatiah's services
had not taken place during the period of his illness for
whi ch he received sickness benefit; the H gh Court was not
justified in taking the view that the termnation of
Venkatiah's services under S.O 8(ii) contravened the pro-
visions of s. 73(1).

(iv) The view taken by the Regional Director about the
effect of the Civil Assistant Surgeon’s certificate under
the proviso to regulation 53 could not be said to be binding
on the appellant and.in viewof the construction put on s.
73(1), there was no inconsistency between the said section
and Standing O der 8(ii).

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Givill Appeal No. 874 of 1962.
Appeal fromthe judgnent and order dated January 15, /1962,
of the Madras High Court in Wit Appeal No. 82 of 1959.

A V. Viswanatha Sastri, G B. Pai and B. N Chosh, for
the appel | ant.
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B. R Dolia, M Rajagopalan and K. R Chaudhuri, for the
respondents.

August 2, 1963. The Judgnment of the Court was delivered by
GAJENDRAGADKAR, J.-The principal question which arises in
this appeal relates to the true scope and effect of the
provisions contained in s. 73 of the Enployees’ State
I nsurance Act, 1948 (hereinafter called the Act). The
appel | ant, the Bucki ngham & Carnatic Co. Ltd., is a  conpany
regi stered under the Indian Conpanies Act and its registered
office is at Madras. It has a Textile MIIl in Madras City
whi ch enploys 14,000 worknmen. On January 10, 1957, the
r espondent Venkatiah whose <case is sponsored by the
respondent Union, the Madras Labour Union, had gone on |eave
for six days. Taking into account the intervening holidays,
the said | eave expired on Januaryl18, 1957. He, however did
not join duty on the 19th January as he should have, but
remai ned absent wthout |eave wthout sending to t he
appel | ant any communication for extending his | eave. On the
11th March 1957 he sent a letter to the appellant stating
that sonetine after reaching his village near Kanigiri he
suffered from fever and dysentery and was treated by the
G vil Assi stant Surgeon, Kanigiri. Thi s letter was
acconpanied by a certificate issued by the said Cvi
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Assistant Surgeon. In this certificate it was stated that
Venkatiah suffered fromchronic nalaria and dysentery from
January 15 to, March 7, 1957. Wen he appeared before the
Manager of the Conpany, he was asked to go to the Senior
Medi cal Officer of the appellant for exam nation. The said
Oficer exam ned himand was unable to confirmthat he had
been ailing for a period of nearly two nonths. Acting on
that opinion’ the appellant refused to take back Venkati ah
and when Venkatiah pressed to be taken back, the appellant
informed him on Mirch 23, 1957 that he could not be
reinstated as his explanation for his absence was un-
sati sfactory. The case of Venkatiah was treated by the
appel l ant under Standing Order No. 8(ii) of the Standing
Orders of the appellant.

Meanwhi |l e, Venkatiah had applied to the Enployees State
| nsurance Corporation and on or about the 15th June 1957 he
obt ai ned cash sickness benefit for the period covered by the
medi cal “certificate issued. by the Cvil Assis-
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tant Surgeon, Kanigiri. The Regional Director to whom
Venkati ah- _had applied for the said assistance accepted the
said certificate as alternative evidence and directed that
payment rmay be made to himto the extent perm ssible under
the Act. Accordingly, Rs. 82-14-00 were paid to him

Wien the appellant refused to take back Venkatiah in its
enpl oynment, the respondent Union took up his case and it was
referred for adjudication to the Labour Court at Madras as
an industrial dispute (S.P.O No. A-5411 of 1958). Bef ore
the Labour Court the appellant urged that the reference made
was invalid and it also contended that the ~term nation of

Venkatiah’'s services was 'Justified. The Labour Court
rejected the appellants prelimnary object-ion about the
invalidity of the reference. It heldthat if the matter had

to be considered solely by reference to the Standi ng O ders,
the appellant was entitled to succeed, because it was
justified in acting upon the opinion given by its  Medica
Oficer inregard to the alleged illness of Venkatiah. Wen
the said opinion was attacked before the Labour Court, it
observed that it was easy to mamke, such an attack and it
held that "he was not inclined to accept the correctness of
the criticism in the a absence of any strong evidence to
show that the Medical Oficer was prejudiced against the
worker and was notivated with the idea of victimsation®
The respondent, however, succeeded before the Labour Court
primarily on the ground that the decision of the appellant
not to take back Venkatiah was inconsistent with the
provisions of s. 73 of the Act. That is why the Labour
Court directed the managenent of the appellant to reinstate
Venkatiah wthin two weeks after its award came into force
without liability to pay back-wages, but with continuity of
servi ce.

After this award was pronounced by, the Labour Court, the
appel | ant noved the Madras Hi gh Court by 2 wit petition and
prayed that the said award be quashed (WP. No. 716  of

1958) . This wit petition was allowed by M. Justice
Bal kri shna Ayyar. The |earned Judge held that s. 73 of the
Act was inapplicable to the present case and found that, in

substance, the | abour court had nade its award on grounds of
synmpathy for Venkatiah rather than on the nerits of the
case.. In the result, the said
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award was set aside by the |earned judge. The respondent
chall enged the correctness of this decision by a Letters
Patent Appeal before a Division Bench of the Madras High
Court (No. LPA 82 of 1959). The respondent’s appeal was
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al l owed by the Division Bench and i n consequence, the award
passed by the Labour Court has been restored. The Division
Bench has held that s. 73 applied to the present case and
that nmade the refusal of the appellant to take back
Venkatiah in its enploynent illegal. It has also observed
that in refusing to take back Venkatiah the appellant had
not properly discharged its obligation of exam ni ng
Venkatiah’s explanation reasonably and that introduced an
infirmty in its decision not to take him back. |In ,other
words, according to the Division Bench, the action of the
management amounted to contravention of the provisions of s.
73 of the Act and was otherwi se not fair. It is against
this decision that the appellant has come to this Court with
a certificate issued by the Madras High Court wunder Art.
133(1)(c) of the Constitution.
M. Sastri for the appellant contends that the case of
Venkatiah falls squarely withiin the provisions of Standing
Order 8(ii) and the H-gh Court was in error in holding that
the decision of the appellant in refusing to condone the
absence of Venkatiah was either unfair or inproper, or that
it contravened the provisions of s. 73 of the Act. Let us
first exam ne Standing Order No. 8(ii) before proceeding any
further. The said Standi ng Order reads thus:
" Absent wi t hout Leave: " Any enployee who
absents hinself for eight consecutive working
days without Leave shall be deened to have
left. the Company’s service -without notice
thereby terminating his contract of service.
If he gives an explanation to the satisfaction

of the 'managenent, the absence shall be
converted into leave w thout pay or ' dearness
al | owance.

Any enpl oyee | eaving the Conpany’'s service in
this manner shall ~have no claim for re-
enpl oynment in the MIls.

But i f the absence is proved to the
satisfaction of the Managenent to be one due
to sickness, then such absence shall be

converted into nedical |eave for such period
as t he enpl oyee is —eligible wi-th the
perm ssi bl e al | owances. "
270
This Standing Oder is a part of the certified Standing
Orders which had been revised by an arbitration award
between the parties in 1957. The relevant- clause clearly
nmeans that if an enployee falls within the mschief of its
first part, it follows that the defaulting enpl oyee has ter-
m nated his contract of service. The first ‘provision in
clause (ii) proceeds on the basis that absence  for ~ eight

consecutive days without leave will lead to the inference
that the absentee workman intended to terminate his contract
of service. The certified Standing Orders represent the

rel evant terms and conditions of service in a statutory form
and they are binding on the parties at |east as nuch, if not
nore, as private contracts enbodying simlar terns -and
conditions of service. It is true that under comon |law an
inference that an enployee has abandoned or relinquished
service is not easily drawn unless from the Ilength of
absence and from other surrounding ci rcumnst ances an
inference to that effect can be legitimately drawn and it
can be assuned that the enployee intended to abandon
service. Abandonnent or relinquishnent of service is always
a question of intention, and nornally, such an intention
cannot be attributed to an enployee wthout adequat e
evidence in that behalf. But where parties agree upon the
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terns & conditions of service and they are included in
certified Standing Orders, the doctrines of common |aw or
consi derations of equity would not be relevant. It is then
a matter of construing the relevant termitself. Therefore,
the, first part of Standing Order 8(ii) inevitably leads to
the conclusion that if an enployee is absent for eight
consecutive days wthout |eave, he is deemed to have
term nated his contract of service and thus relinqui shed or
abandoned hi s enpl oyment.

The latter part of this clause, however, provides that the
enpl oyee can offer an explanation as to his absence and if
Vs explanation is found to be satisfactory by the
managenent, his absence will be converted into | eave w t hout
pay or dearness allowance. Now this clause is in substance
a proviso to its first part. Before effect is given to the
i nference of relinquishment of service which arises fromthe
first part of the clause, an opportunity is given to the
enpl oyee to offer an explanation and if the said explanation
is treated as satisfactory by the managenent,
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the inference of termination of contract of service is
rebutted and the Ileave in questionis treated as |eave
wi thout pay or dearness allowance. This latter clause
obvi ously postulates that if the explanation offered by the
enpl oyee is not found to be satisfactory by the managenent,
the inference arising fromthe first part prevails and the
enpl oyee shall be deened to have ternminated his contract of
service with the result that the relationship of naster and
servant between the parties would be held to have conme to an
end. Wth the remaining part of the said Standing Order we
are not concerned in this appeal

It is true that absence without |eave for eight consecutive
days is also treated as m sconduct under cl. 13(f)  of the
Standing Orders. The said clause refersto the said absence
and habitual absence w thout leave. “In other words, the
position wunder the Standing Orders appears to be that
absence wi thout |eave for nore than eight consecutive days
can give rise to the ternmination of the contract of service
either wunder Standing Order 8(ii) or may lead to the
penal ti es awardabl e for mi sconduct after due enquiry is held
as required by the relevant Standing Order. The fact that
the sanme conduct is dealt with in tw different Standing
Orders cannot affect the applicability of S.Q 8(ii) to the
present case. It is not as if the appellant is bound to
treat Venkatiah's absence as constituting nmi sconduct ~under
S. O 13(f) and proceed to hold an enquiry against him before
termnating his services. Di smissal for msconduct as
defined wunder S.O 13 may perhaps have different and nore
serious consequences from the termnation of service
resulting from S.O 8(ii). However that may be, if/ S O
8(ii) is applicable, it would be no answer<to the
appel l ant’ s case under S.O 8(ii) to say that S.O 13(f) is
attracted. This position is not seriously in dispute.

The Hi gh Court appears to have taken the view that the
appellant did not act fairly in rejecting Venkatiah's case
that he was ill and in refusing to act upon the certificate
produced by himin support of his case. It is necessary, in
the first instance, to examine the correctness of this con-
clusion. As we have already indicated, the Cvil Assistant
Surgeon no doubt certified on March 7, 1957 that Venkatiah
had suffered fromchronic dysentery fromjanu

272

ary 15 to March 7, 1957, and he added that he was then
conpletely free fromthe ailnents and was in a fit state of
health to join duty on the 9th March 1957. I nci dental |y,
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the certificate has been granted at the end of the treatnent
and specifically avers that he was fit enough to join on
March 9, 1957. Wen Venkatiah was exanmined by the Medica
Oficer of the appellant on the 22nd March 1957, thr-

Medi cal Officer was unable to confirmthat he was ill for a
period of nearly two nonths. The High Court has «criticised
this certificate as being vague. 1In our opinion, by this

certificate the Medical Oficer politely suggests that
having regard to the opinion which he formed on exam ning
Venkatiah on Mrch 22, he was wunable to confirm the
certificate issued by the Cvil Assistant Surgeon. VWhat
struck the High Court as vague in the certificate is
obviously the result of the desire of the appellant’s Medi-
cal Oficer to observe professional courtesy in dealing with
the certificate on which Venkatiah relied. Apart from |
this aspect, however, we do not see howit was open to the
H gh Court to consider the propriety of the conclusion
reached by the Labour Court on this point. W have already
noticed that the Labour Court has specifically repelled the
criticismnmade by the respondent against the conduct of the
appel l ant*s Medical Oficer and has held that if the natter
had fallen to be considered only in the light of Standing
Order 8(ii), the appellant would have succeeded. That being
so, it is not easy to see how the respondent’s grievance
agai nst the said finding of the Labour Court could have been
properly upheld by the High Court in exercising its wit
jurisdiction under Art. 226 of the Constitution. Wether or
not the appellant should have accepted the certificate of
the Givil Assistant Surgeon was primarily for the appell ant
to consider. It is significant that there is no allegation
about mala fides in this case, and so, we do not think that
the Hi gh Court was justified in naking a finding agai nst the
appel | ant on the ground that the appellant had not
di scharged its obligation under the Standing Oders of
properly considering the explanation of Venkatiah in regard
to his absence. The H gh Court was apparently aware of this
position and so, it has stated inthe course of its/judgnent
that it would rest its decision on what it regarded to be
the effect of

273

S. 73 "even assum ng that the discharge of the worker _in
the instant case was automatic by virtue of the operation of
Standing Order 8(ii), and so, it is to this part of the case
that we nust now turn.

Bef ore doing so, however, we may refer to the argunment urged
before wus by M. Dolia for the respondent that it would be
anomalous if it is open to the appellant to rej ect
Venkatiah's case that he was ill during the relevant period
when the said case had been accepted by the Corporation-when
it gave himrelief under s. 73 and the regulations franed
under the Act. M. Dolia relies on the fact that <“Venkatiah
satisfied the relevant authorities administering the
provisions of the Act that he was ill during the relevant
period, and had, in fact, been given assistance on  that
basis, so that for the purposes of the Act he is held to be
ill during that period, and yet the appellant for the
purpose of Standing Order 8(ii) holds that Venkatiah was not

ill. during the sanme period. It could not be the intention
of the legislature to allowsuch a glaring anomaly to
prevail, says M. Dolia, and so, he suggested that the
appel l ant was bound to hold that Venkatiah was ill during

the relevant period, having regard to the fact that his
illness had been accepted by the relevant authorities wunder
the Act . This argument is no doubt, prima facie,
attractive, but before accepting it, it would be necessary
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to find out whether there is any specific provision in the
Act which conpels the appellant to accept the view taken by
the relevant authority under the Act when it decided to give
assi stance to Venkati ah.
Section 73 of the Act reads asunder
"Enpl oyer not to dismiss or punish enployee
during period of sickness, etc.-
(1)No enployer shall dismss, discharge, or
reduce or otherw se punish an enpl oyee during
the period the enployee is in receipt of
sickness benefit or maternity benefit, nor
shal | he, except as provided under the
regul ations, dismss, discharge or reduce or
ot herwi se puni sh an enpl oyee during the period
he is inreceipt of disablenent benefit for
temporary disablement or is under nedica
treatment for sickness or is absent from work
as  a result of illness duly certified in
accordance with the regulations to arise out
274
of the pregnancy or confinement rendering the
enpl oyee unfit for work.
(2)No notice of dismssal or discharge or
reduction -given to an enployee during the
period specified in sub-section (1) shall be
valid or operative."
M. Dolia contends that since this Act has been passed for
conferring certain. benefits on enployees in case of
si ckness, maternity and enploynment injury, it is necessary
that the operative provisions of the Act should receive a
l'i beral and beneficent construction fromthe court. It is a
piece of social legislation intended to confer specified
benefits on workmen to whomit applies, and so, it would be
i nappropriate to attenpt to construe the rel evant provisions
in a technical or a narrow sense. This position cannot be
disputed. But in dealing with the plea raised by M. Dolia
that the section should be liberally construed, we cannot
overl ook the fact that the Iiberal construction must
ultimately flow fromthe words used in the section. If the
words used in the section are capable of two constructions
one of which is shown patently to assist t he achi evenent
of the object of the Act, courts would be justified in
preferring that construction to the other which nmay not be
able to further the object of the Act. But, on the other
hand, if the words used in the section are  reasonably
capabl e of only one construction and are clearly intractable
in regard to the construction for which M. Dolia  contends,
the doctrine of [liberal construction can  be of no
assi st ance.
M. Dolia s suggestion is that the general policy of s. 73
is to prevent dismssal, discharge, reduction “or ' other
puni shrent bei ng i mposed or,. an enployee who is ill if it
is shown that he has received sickness benefit. There are
other cases nentioned in this section to which it is —not
necessary to refer for the purpose of dealing with M.
Dolia s argunment. According to M. Dolia, the operation of

s. 73 is confined to cases of illness for instance, and it
prohibits the inposition of any penalty wherever it is shown
that in respect of the illness in question, the enpl oyee has
recei ved sickness benefit. In the present case, the

enpl oyee has received sickness benefit, and so, for the said
si ckness, no penalty can be inmposed on him That, in brief,
is the contention which M. Dolia has pressed

275

bef ore us.
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On the other hand, M. Sastri argues that the words used in
the section are capable of only one construction. The
section nerely prohibits any punitive action being taken
agai nst the enployee during the period of his illness, and
he wurges that the prohibition is not confined to punitive
action in respect of illness alone but extends to punitive

action in respect of all kinds of m sconduct whatever. What
the section says is, during the period that the enployee is
ill, no action can be taken agai nst hi mwhatever nay be the
cause for the said action.

M. Sastri also contended that the clause "during the period
the enployee is in receipt of sickness benefit" can cover
the period during which the sickness benefit 1is actually
received by him and so, he suggests that since during the
peri od of Venkatiah's illness itself no sickness benefit had
been received by him s. 73(i) is wholly inapplicable. We
are not inpressed by this argunment. |In our opinion, the
clause ~"during the period the enployee is in receipt of
si ckness benefit" refers to the period of his actual illness
and requires that for the said period of illness, sickness
benefit shoul d have been received by him It is quite clear
that in a large najority of cases, sickness benefit woul d be
applied for and received by the enpl oyee after his sickness
is over, and so, to hold that the period there referred to
is the period during which the enpl oyee nust be ill and nust
al so receive sickness benefit, would make the section wholly
unwor kabl e. That is why we do not think that the linitation
which M. Sastri ' seeks to introduce by suggesting that
sickness benefit nust be paid during the course of illness
itself, can be read into the section

Even so, what is the effect of s. 73(1) ? |In considering
this question, it would be useful to take into account the
provisions of -sub-s. (2). This sub-section provides that
no notice given to an enpl oyee during the period specified
in sub-s. (i) shall be valid or operative. Thus, it is
clear that the giving of the notice during the specified
period makes it invalid, andit is remarkable that the
notice is not in regard to dismssal, discharge or reduction
in respect of sickness alone, but it includes all such
noti ces issued, whatever may be the misconduct justifying
them Thus,
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there can be no doubt that the punitive action which is
prohibited by s. 73(1) is not confirmed to punitive action
proceedi ng on the basis of absence owi ng to sickness; it is

punitive action proceeding on the basis of —all kinds of
m sconduct which justifies the inmposition of the penalty in
guesti on. VWhat s. 73(1) prohibits is such punitive action
and it limts the extent of the said prohibition to the
period during which the enployee is ill. W are free to

confess that the clause is not very happily worded, but it
seens to us that the plain object of the clause is to put a
sort of a noratorium against 211 punitive actions during the

pendency of the enployee's illness. |If the enployee is il
and if it appears that he has received sickness benefit for
such illness, during that period of illness no punitive

action can be taken against him That appears to us to be
the effect of that part of s. 73(1) wth which we arc
concerned in the present appeal. |If that be so, it is
difficult to invoke s. 73 against the appellant, because the
termnation of Venkatiah's services has not taken place
during the period of his illness for which he received
si ckness benefit.

There is another aspect of this question to which it is
necessary to refer. Section 73(1) prohibits the enployer
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from dismssing, discharging, reducing or otherw se puni-
shing an enpl oyee. This seems to suggest that what s
prohibited is some positive act on the part of the enployer,
such as an order passed by himeither dism ssing, discharg-
ing or reducing or punishing the enployee. VWere ter-
m nation of the enployee’s services follows automatically
either froma contract or froma Standing Oder by virtue of
the enployee’s absence wthout |eave for the specified
period, such termnation is not the result of any positive
act or order on the part of the enployer, and so to such a
term nation the prohibition contained ins. 73(1) would be
i nappl i cabl e. M. Dolia no doubt contended that the word
"discharge’ occurring in s. 73(1) should be liberally
construed and he argued that termination of service even
under Standing Order 8(ii) should be held to be a discharge

under s. 73(1). W are not prepared to accept this
ar gunent . In considering the question about the true
denotation of the word "discharge" in s. 73(1), it is

rel evant 'to bear in mnd the provisions of S. 85(d) of the
Act .
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Section 85(d) provides that if any person in contravention
of s. 73 or any regulation, dismsses, discharges, reduces
or otherw se punishes an enpl oyee, he shall be punishable
with inprisonment which nmay extend to three nonths or with
fine which nay extend to five hundred rupees, or with both.
In other words, the contravention of s. 73(1) is nmade pena
bys. 85(d), and so, it Wuld not be reasonable to put the
wi dest possible denotation on the word "discharge" ins.
73(1). The word "discharge” in s. 73(1) nust,therefore, in
the context, be taken to be a discharge which is the result
of a decision of the enployer enbodi ed in an order passed by

hi m It my conceivably also include the case of a
di scharge where discharge is provided for by a Standing.
O der. In such a case, it may be said that the discharge

flowng fromthe Standing Order is, in substance, discharge
brought about by the enployer with the assistance of the
Standing Order. Even so, it cannot cover the case of
abandonnent of service by the enployee which is inferred
under Standing, Oder 8(ii). Therefore, we do not think the
H gh Court was justified in taking the view that the
term nation of Venkatiah’s services under S. O 8(ii) to
whi ch the appellant has given effect by refusing to take him
back, contravenes the provisions of s. 73(1).

M. Dolia argued that on the appellant’s construction 73(1)
woul d afford very unsatisfactory and poor protection to the

enpl oyees. If all that s. 73(1) does is to prevent any
punitive action being taken against the enployee during the
period that he is ill, there is not nmuch of protection given
to himat all, says M. Dolia. There is no doubt sone force

in this argunent: but as we have already observed, “the words
used in s. 73(1) read with subs. (2) cannot reasonably |ead
to the construction for which, M. Dolia contends. It
woul d, we think, be unreasonable, if not illegitimate, to
construe the relevant section nerely on the hypothesis that
the legislature intended to provide a larger protection to
t he enpl oyees when the said hypothesis cannot be worked out
in the light of the words used by the statute.

By virtue of the power conferred on the State Governnent by
S. 96 to make rules, certain regulations had been framed
under the Act in 1950. Chapter Il of these
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Regul ations deals with the benefit clains. Regulations 53
to 86 in this Chapter are concerned with the certification
and clainms for sickness and tenporary disablement. Regu-
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| ati on 54 provides for the persons conpetent to issue nedi-
cal certificate and Regul ation 55 required that the Medica
Certificate should be filled in the prescribed form Regu-
lation 57 deals with the Medical Certificate on first exa-
m nation and Regulation 58 refers to the final Medica
Certificate. Regulation 63 prescribes the formof claimfor
sickness or tenporary disablenent. An insured per son
intending to claimsickness benefit has to subnit the said
form to the appropriate Local O fice by post or otherw se.
Regul ation 64 lays down that if such a claimant fails to
submit to the appropriate Local Ofice by post or otherw se
the first medical certificate or any subsequent nedica
certificate wthin the period therein prescribed, he shal

not be eligible for that benefit in respect of the period

i ndi cated t her eunder. It is in the Ilight of t hese
regul ations that Regul ation 53 has to be consi dered. Thi s
regul ation provides that every insured person claimng
si ckness “benefit shall furnish evidence of sickness in
respect of the days of his sickness by neans of a nedica
certificate given by an Insurance Medical Oficer in

accordance wi-th the Regulations in'the appropriate form
There is, however, a proviso to Regulation 53 which says
that the Corporation nay accept any other evidence of
sickness or tenporary disablement if in_ its opinion the
circunstances of /any particular case so justify. In the
present case, the Regional Director has accepted the Cvi

Assistant Surge’'on's certificate under the proviso to
regul ati on 53 when he directed that cash benefit may be paid
to Venkatiah wunder 's. 73(1). Having regard to these
Regul ations, it is difficult to see howthe view taken by
the Regional Directors about the effect of the certificate
issued by the Civil Assistant Surgeon can be said to be
bi nding on the appellant. There is no provision in the Act
or the Regulations, to which S. 73(1) refers by which it

could be contended that once the illness of an insured
enpl oyee is accepted by the appropriate authority under the
Act, it nmust automatically be accepted by the enployer in
dealing with the said enployee s case under the  Standing
O ders. Therefore, the argunent that inconsistent results
may followif two views
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are allowed to be taken about the illness of a given em

pl oyee, does not help the appellant. Besides, as we have
al ready indicated, this argunent has hardly any relevance in
vi ew of the construction which we are inclined to put on s.
73(1) of the Act. In view of our construction of the said
section, M. Dolia’s argunment that there 1is  inconsistency
between the said section and Standing Order 8(ii) also. has
no validity.

Before parting with this case, we ought to add that at the
very outset, M. Sastri for the appellant nmade it clear to
us that the appellant was fighting this appeal not so rmuch
to resist the order of reinstatenent passed in favour of
Venkatiah as to get a decision fromthis Court about the
true scope and effect of s. 73(1) of the Act. In other
words, he argued that this case was fought as a test case on
the question of the construction of the said section

Therefore, when we suggested to M. Sastri that the appel-
lant who is a very big prosperous enpl oyer should not resist
the reinstatement of a single enpl oyee whose case has been
brought to this Court, he assured us that he would reconmrend
to the enployer to take Venkatiah back on the terns
prescri bed by the Labour Court in the first instance in this
case.

In the result, the appeal is allowed, the order passed by
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the Division Bench of the Madras,

High Court is set as

and that of the Single Judge restored. There would be

order

Appea
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as to costs.
al | oned.

de
no




